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•^ 


l^Hk  Aottior  WM  hiely  inauced  to  wnie  •  ahoit  traHne  on 
the  Do^  of  •  Comlable^  fioBi  its  httng  wiggMtwl  dbl  dw 
iDftnaataoa  on  tluU  maltjeet,  m  cho  eaaating  twitfae^  wm 
not  adapted  finr  iounediate  tt&seaot^  portkobriy  Ar  penbut 
aol  aoeiiatoaied  to  l^gal  iawmigfAm,  H«rfiig  been  tlnu 
led  to  look  into  tlw  mfimMtkn  on  the  dn^  of  l^  Jmlioe  of 
tlie  Peace  in  due  eoontry,  ooBteoMd  in  the  k«r  vnien»  it 
eppeived  to  be  liable  fo  the  sane  olgecdotte.  Hewaallieie« 
ibre  induced  to  attempt^  fimn  the  ttatotes,  deeisiotts»  and  im 
etitutional  writers,  a  condensed  methodical  new,  without 
'disqpuaition  or  specolation,  of  aome  of  thepriricqpalddctRtea 
on  the  tnlgectt  moit,  al  fint»  tx  hia  oim  infiHnttatimi,  aftd 
aa  a  uaefid  exercise,  than  with  any  setiona  intention  of  pub* 
Ucation.  Upon  patting  his  name  to  the  Dn^  of  a  Ce^rt» 
Ue  (fixr  the  fixst  edition  was  anoqnnoBs)  a  wish  was  ex« 
pressed,  both  anonymously  and  by  fiienda  of  ekpeaenee  at 
the  bar,  that  he  ahould  attempt  a  tieatiaa  of  die  duty  of 
Justices.  He  therefixre  extended  Ua  olgect;  and  devoted 
to  it  all  bis  leisure.  And  he  now  o&rs  to  thepublie  theie^ 
anlt  of  his  attempt  (fer  which  he  trusts  a  anffident  q^nlogy 
haa  been  made)  with  that  deep  omviction  of  fijlibility  which 
the  delibarate  intestigaiion  of  a  sobje<^  neoeasarily  produeik 


^ 
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The  difSculties  which  have  occurred  have  been  ftr  beymid 
his  expectation.  One  great  difficulty  has  arisen  in  attempt- 
ing to  distinguish  what  statutes  extend  to  Scotland ;  of  the 
magnitude  of  which  it  is  sufficient  to  mention,  as  an  example^ 
that  in  one  case  (Dule  of  Douglas  against  Lockhart,  18th 
December  1753,  eee  Justices  ^  the  P^ace^  last  note)  the 
Court  of  Sessioii  first  found  that  a  cert^n  statute,  very  im- 
portant to  Justices,  extended  to  Scotland,  then  that  it  did 
not,  then  twice  that  it  did ;  and  that  the  House  of  Lords, 
on  appeal,  reversed  the  last  judgment.  He  may  mention 
that,  in  the  case  of  statutes  applicable  to  the  subjects  in  this 
Summary,  which  seemed  not  to  extend  to  Scotland,  he  has 
thought  it  sufficient  in  general,  for  the  sake  of  brevity,  simply 
to  omitth^m ;  but  that  wh^re  he  has  beteaEWflre  of  decisiens 
of  the  SoimnKt  Courts,  or  dtferencesand  doubts  among  legal 
flMidiorities,'aA  to  the  extension  of  a  9i8tute,  he  has  nfotioed  it 
under  its  proper  bead.  See  JhutkeSy  last  note.-— Kogafiovidi^ 
last  note.— F»Ai^,  last  note.— P2an^^,  hst  note.— tf  iMv 
jfig%  note,  fcc. '  He  may  also  mention  that,  where  acts  of 
Fsrimment  have  been  repealed,  or  have  become  dxfolet^ 
e.  g.  many  acts  with  regard  to  ganu^  he  has,  in  genend,  fbr 
the  sake  of  brevity,  passed  them  in  silenee. 

He  has  endeavoured  to  avail  himself  of  every  sooice  of 
infbrmatiott  to  which  he  had  access.  In  the  enmnial  dfri 
partment,  he  has  been  infinitely  indebted  to  Mr  Baboh 
HuHB^s  invaluable  Commentaries  (a).  He  has  searched 
the  Books  of  Adjournal  (as  the  records  of  the  Court  ciJu^' 
ticiaiy  are  called)  for  some  time  badt ;  and  has  gathered  a 
good  deal  of  information  from  the  criminal  cases  brought 
under  review  from  inferior  courts.  He  has  observed  severd 
recent  cases  in  the  Court  of  Session.  He  has  received  im- 
portant information,  on  several  points  of  practice,  firom  dilfe^- 

.(aj  In  lUseditioii,  be  qltss  tlie  second  edition  of  Mr  Bsmn  Hiiiiii> 

commentariefl.    The  references  are  by  the  volume  and  page. 
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tUnt  fllieviflSs,  justices,  and  clerks  of  the  peace.  The  legai 
articles  have  been  revised  by  some  of  his  brethren^  of  great 
experience,  and  of  high  consideration  at  the  bar;  and  odier 
articles  by  persons  of  practical  knowledge  in  them ;  to  all  of 
whom  he  offers  grateful  acknowledgments.  But  still  there 
must  be  errors ;  and  (though  he  has  searched  widely  for 
subjects,  and  has  treated  of  many  not  before  presented  to 
the  public  in  a  work  of  this  description)  there  must  be  omis- 
sions. He  will  be  very  grateful  to  have  such  pointed  out  to 
him. 

> 

He  has  made  it  a  general  rule  to  refer  to  authorities  fyt 
the  doctrines  advanced.  As  he  may,  however,  sometimes 
have  misunderstood  them,  he  hopes  that  an  error  will  not  be 
imputed  to  the  authority  till  it  be  ascertained  that  the  doc- 
trine IB  correctly  cited. 

One  of  his  principal  olgects  has  been  compression.  Many 
passages  have  been  struck  out,  and  some  articles  more  than 
once  transcribed,  in  order  to  make  way  for  more  practical 
matter,  without  increasing  the  length  of  the  treatise.  He 
has  generally  be«i  fullest  on  those  articles  on  which  informa- 
tion must  be  gathered  from  au  extensive  range  of  statutes 
and  authorities,  or  in  which  Justices  may  be  called  upon  to 
act  suddenly,  singly,  upon  important  occasions,  or  und^  the 
of  exposing  themselves  to  prosecution. 


After  much  deliberation,  and  notwithstanding  the 
ment  to  systematic  order,  produced  by  legal  habits,  an  alpha- 
betical arrangement  has  been  preferred,  as  being  best  adapted 
for  reference.  Each  article  forms  a  short  independent  trea- 
tise ;  and  is  methodically  arranged.  In  one  or  two  cases,  he 
has  been  forced  to  use  technical  names  for  articles  where  no 
other  name  would  properly  express  the  meaning ;  e.  g*  Natu 
Uty  Caupones,  Stabulariu   But  in  those  cases  ordinary  names 


yi  PREFACE* 

are  imerted  in  the  Index,  with  refeienoed  to  the  tedmie»l 
names^  e.  g.  Stablers,  see  Nauia^  ^c.  Any  questiodable 
choice  of  names  for  the  articles  in  general,  is  obviated  by  the 
Index. 

It  is  recommended  that  Justices  of  the  Peace  should  read 
the  artide  Justices  tfihe  Peace^  before  consulting  any  other. 
Those  (if  there  be  such)  who  wish  to  peruse  the  summary, 
may,  for  the  criminal  department,  read  Crimes  in  general^ 
the  different  crimes,  Arrest^  Bailj  Surety^  Process^  Proofs 
8fc. ;  for  the  ciyil  department.  Children^  sect.  Unlawfid,  and 
Servtmij  to  both  of  which  Justices  are  competent,  independ- 
ently of  the  small  debt  act ;  then  Small  Debt  Jd^  and  the 
dtflerent  contracts,  &c.  foiling  under  it :  then  Process,  Proqf, 
&c. ;  and  then  the  miscellaneous  articles. 

Forms  of  proceedings  are  inserted  for  matters  of  ordinary 
occurrence.  It  has  not  been  attempted  to  give  forms  for  all 
possiUe  emergencies.  But  it  is  easy  to  vary  those  given, 
according  to  circumstances,  or  to  frame  others  when  required* 
All  that  is  necessary  is  that  the  proceeding  or  warrant  be  per- 
apicuous,  short,  rational,  and  consistent  with  the  law  upon 
ihe  point 

An  Index  is  sulyoined,  including  a  Table  of  the  Titlei^ 
with  their  subdivisions  (for  it  was  thought  expedient,  in  a 
treatise  alphabetically  arranged,  to  throw  these  into  one),  the 
titles  being  distinguished  by  being  printed  in  capital  letters. 
At  the  end  of  many  articles  reference  is  made  to  relative  ar« 


Tliough  written  chiefly  for  Justices  of  the  Peace,  this  sum- 
inary  necessarily  comprehends  a  short  view  of  the  criminal 
duty,  and  of  the  greater  part  of  the  civil  duty,  of  Sheriffs 
and  Magistratks  of  Burghs.  The  ^i^^m^  of  their  juris- 
diction, however,  differs  in  some  points  from  that  of  Justices. 
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Sheriffs  and  SUwarU  (&r  ibey  differ  only  iii.iuune}  try  not  • 
only  for  the  smaller  offences  for  which  justices  try,  bat  also  * 
for  the  higher  offences.     The  extent  of  their  jurisdiction  is 
stated  in  Mr  Baron  Hume^s  Commentaries,  (a)  which  will 
of  coarse  be  consulted  in  any  trial  of  importance.     It  is,  in* 
an  especial  manner,  their  duty  to  arrest  and  precognosce  iiir 
the  higher  crimes.     In  civil  matters,  they*  joAgd  in  a  great 
variety  of  questions,  most  of  which  it  has  been  necessary  to 
insert  in  this  summary,  cm  account  of  the  jurisdictbn  of  Jua» 
tices  under  the  small  debt  act. 

Magistraies  of  Royal  Burghs,  as  such,  have  power  to 
repress  iike  inferior  transgressors  against  the  quiet,  police, 
and  good  order  of  the  town.  In  several  points,  the  ap- 
plication and  precise  extent  of  their  jurisdiction  is  very 
Hdde  to  controversy ;  but  it  has  not  been  castomary  any. 
where  that  trials  of  much  consequence  have  been  brought 
before  them  (b).  As  to  arrest  and  precognition,  ihey  seeito  to 
be  in  the  same  situation  as  Justices  (see  Arrest^  &c.)  In 
civQ  matters,  their  jurisdiction  is  generally  understood  to  be 
as  extennve  within  burgh  as  that  of  a  Sheriff  (c).  In  some 
of  the  greater  buighs,  the  Magistrates  are^  by  special  grantr 
vealed  with  the  power  of  Sherifb  within  the  buigh ;  in  some» 
of  Justices  of  Peace  within  the  burgh :  and  it  has  been  the 
cttslom,  since  the  Union»  to  insert  one  or  more  of  the  Magis-. 
irates  of  each  royal  buigh  in  the  commission  of  the  peace 

for  the  county. 

» 

MajgUiralei  tf  boroughs  qfregpilkty^  or  qfbardny^  which 
were  independent  of  the  lord  of  rqpdity  or  baron  in  1747 
(for  the  jurisdiction  of  Magistrates  of  such  boroughs  whieh 
were  not  then  independent,  unless  where  the  superior  was 
Ae  corporation .  of  a  royal  burgh,  is  taken  away)  seem  to 

(•)  Particularly,  Hume,  ii.  S8>C7. 

(h)  Hume,  a  67.— Enldne,  i.  4.  91.  (c)  fink.  ibid. 


r 
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dMfar  little  or  notlung  in  point  of  jorisdiction  ftom  thoae  of 
royal  burghs  aa  such  (a). 


With  regard  to  BoroiUj  &&  and  their  BaUUs^t  may  be 
mentioned,  that  heritors  who^e  lands  were  erected  into  a 
barony  by  the  crown,  or  were  granted  cumjifssa  etjiirca, 
at  with  power  of  jnt  and  gallows,  or  equivalent  words,  had 
anciently  capital  jurisdiction  wiihin  thdr  bounds,  and  that 
heritors  infeft  cum  curiU  had  a  lower  degree  of  juiisdictian : 
but  it  having  been  found  expedient  to  rqpilate  the  jurisdic* 
tion  of  persons  having  the  right  of  barons,  or  other  lower 
jurisdietion,  they  and  their  bailies  were  limited  in  criminal 
matters  to  assaults,  batteries,  and  smaller  offences,  and  to  « 
fine  of  SOs.  sterling,  or  to  setting  in  the  stocks  for  three 
hours  m  die  day  time ;  the  fine  to  be  recovered  by  poinding 
or  by  imprisonment,  not  ezoe^ling  a  month ;  and  in  civil 
matters  to  40b.  sterling  (b).  They  inuft  enter  t)ieir  piisoii 
in  the  Sheriff  ^s  books,  and  it  must  have  windows  or  gra^f 
open  to  inqiection  from  withotit  (c).  When  they  commit 
fi>r  trial  for  die  smaller  crimes,  it  must  be  by  vritti^  wapran^ 
expressing  die  cause;  the  warrant  to  be  entered  at  larg^  in 
a  book,  of  which  extracts  to  be  transmitted  every  six  m9|itfa9 
to  die  Sheriff  (d).  Their  proper  jurisdicdon  is  %he  i^pcpyery 
of  the  baron^s  maOk  and  diidies,  profits  and  rents,  mp)tuiis9 
and  mill  services ;  in  whidi  they  are  not  limited  to  40s.  (e). 
And  the  erection  of  lands  into  a  barony,  lordship^  earldom^ 
or  other  denomination,  since  6th  June  1747,  gives  no  other 
jurisdicdon  (f).  Baron  Hume  doubts  whether  die  Barons 
and  dieir  Bailies,  diough  limited  in  the  descripdon  and  pu- 

fa)9QQe(u  II*  &  43,  sect's? — Maxwell  against  M'Arthur,  16th 
December  1776 — ^Magistrates  of  Paisley  against' Adam,  30th  November 
1792. — Shexiff-clerk  of  Renfrewshire  against  Town  of  Greenodc,  S7th 
May  1794— Graham,  27lh  February  19QJ^ — Dowie  against  Doiigiitf, 
30th  May  1817- 

(b)  20  Oea  II.  c.  43,  sect  17-  fcj  Sect.  1&  fdj  Sect.  19. 

(€j  Sect.  17.  ff)  Sect  2». 


' 
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nishmeol  of  the  (rffenoes  fi>r  which  they  ctn  tiy,  may  not 
gnoit  warrant  to  ^ipiehend  for  the  higher  crimes,  at  least 
to  the  effect  of  canying  the  ofiender  before  die  nearest  jus- 
tice within  their  bounds,  or  of  keeping  him  in  custody,  or  of^ 
imprisonment  in  die  barony  jail  m  the  meantime,  till  iba 
higher  Mapstrate  shall  be  informed  of  die  charge  (aji 

In  a  few  particulars  of  a  criminal  complexion,  e.  g.  re^ 
covering  penalties  and  forfintures  under  the  revenue  laws^ 
Justices  have  a  jurisdiction  ezclusiye  of  odier  Magistrates  $ 
but  it  will  be  seen,  by  looking  at  die  proper  artide,  when 
this  is  the  case  (bj. 

The  condse  "new  of  many  interesting  parts  of  the  law,  both 
civil  and  criminal,  of  daily  application,  which  diis  Summary 
contains,  may  be  useful  to  private  fsbsoxs. 

The  Audior  shall  consider  himself  amply  rewarded  tor  his 
labour,  if  the  following  pages  shall  be  found  of  any  material 
use. 

(a)  Hume,  ii  7^ 

fb)  Noie.  At  the  end  of  the  article  Juatim  ^  ths  Ptaee^  Mctr  Pazticu.' 
Ian  not  in  Commifltlon,  there  tre  some  obwxrations  on  the  powers  of 
Judges  in  geoenl  bejond  their  territoij,  and  of  their  xesponsibilitj  for 
their  official  acta 

EdMfurghf  96ih  February  1815. 
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AFFIDAVIT. 


An  affidavit  is  a  declaration  on  oath,  of  the  truth  of  certain 
facts,  befi)Te  a  judge.  There  are  various  cases  in  which  a 
justice  of  the  peace  is  authorized  and  required  to  receive  an  affi- 
davit ;  such  as  oaths  of  verity  upon  dc4>ts  in  bankruptcies,  in 
applications  for  meditaiioJfigtB  warrants,  &c. ;  oaths  by  officers 
of  the  army  and  navy  to  enable  them  to  draw  half-pay,  and 
by  discharged  soldiers  to  enable  them  to  draw  their  pensions ; 
judicial  ratifications  by  married  women,  &c. 

Sometimes  a  person  desires  to  emit  an  affidavit  not  required 
or  acknowledged  by  law.  This  is  <*  at  least  an  useless,  or 
**  rather  an  improper  practice,  for  this,  if  for  no  other  reason, 
**  that  it  tends  to  lessen  the  reverence  of  an  oath,  by  the  free 
*^  tendering  of  it  at  pleasure,  and  on  every  frivolous  occfr. 
«  sion"  fa  J. 

An  affidavit  may  be  taken  by  a  judge  beyond  his  jurisdiction. 
(See  Justices,  sect.  Particulars  not  in  Commission  or  Oath). 

FOEM  OF  AFFIDAVIT. 

<'  At  the  day  of  one  thousand 

<<  eight  hundred  and  years.  In  presence  of  A.  B. 

**  Esq.  of  C.  one  of  his  Majesty^s  justices  of  the  peace  for  the 
**  county  of 

(aj  Hume,  3d  edit.  toL  i.  p.  SM. 

A 


2  AFFIDAVIT. ALEHOUSES. 

<<  Compeared  D.  E.^  [design  him]  <<  who  being  solemnly 
<<  sworn,  depones,  That^  [insert  the  facts].  «  All  which  is 
<<  truth  as  he  shall  answer  to  God.*^ 

«D E 

"  A B J,  pr 

ALEHOUSES. 

No  person  can  directly  or  indirectly  ^^  keep  any  alehouse, 
<'  tippUng'house,  or  victualling-house,  or  sell  ale,  beer,  spirits, 
*'  strong  waters,  or  other  exciseable  liquors,  by  retidl,^  unless  he 
have  received  a  licence,  or  certificate  as  it  is  commonly  called, 
from  justices  or  magistrates,  under  the  act  dted,  authorising 
them  to  grant  such  (a). 

Magistrates  of  burghs,  or  two  of  them,  must  meet  to  grant 
licences  on  15th  May  yearly,  or  the  next  lawful  day  thereafter. 
If  there  be  not  a  sufficient  number  of  magistrates  capable  at 
that  time,  the  justices  of  the  peace  of  the  shire  or  stewartry  in 
which  such  borough  is  situated,  may  grant  licences  to  such  and 
so  many  persons  as  they  shall  think  proper,  at  the  same  time, 
and  in  the  same  manner  as  they  are  empowered  to  do  for  their 
■lures  and  stewartries ;  which  are  to  continue  in  force  till  the 
next  annual  day  for  granting  licences,  according  to  this  act  (b). 

The  justices  of  the  peace  in  every  shire  and  stewartry  in 
Scotland  must  meet  annually  in  their  shires  and  stewartries  on 
Slid  May,  or  the  next  lawnil  di^  thereafter,  at  the  hour  and 
place  when  and  where  the  general  quarter  sessions  for  such 
shire  or  stewartry  have  usuafiy  been  held ;  and,  at  such  annual 
meeting,  must  license  for  the  year  ensuing  ^<  such  and  so  many 
<*  persons  as  the  major  part  of  the  justices  then  assembled  shall 
<<  think  meet  and  convenient,  to  keep  ale-houses,  tippling- 
<*  houses,  victualling-houses,  or  to  sell  ale,  beer,  or  other 
<<  exciseable  liquors,  by  retail,^  within  such  respective  shire 
or  stewartry,  or,  .in  the  event  before  mentioned,  within  any 
royal  bur^h  or  burghs  situate  in  such  shire  or  stewartry  ;  and 
those  justices  must  deliver,  or  cause  to  be  delivered,  to  each 

S^rson  so  licensed  by  them,  a  licence  signed  by  the  preses  of 
e  meeting,  and  by  the  derk  of  the  peace  of  the  shire  or 
stewartiy  (c).  There  is  a  form  of  a  licence  given  in  one  of 
the  excise  acts  (d). 

If  the  magistrates  of  any  royal  burgh,  or  the  justices  of  the 
peace  of  any  shire  ot  stewartry,  neglect  to  meet  as  above  pre- 

fa)  44  Geo.  III.  c  65,  sect  S.       (h)  Sect  «,  7-       (a)  Sect  & 
(4)  48  Geo.  UI.  c  143. 
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Bcribedy  Con  granting  lioenoes,  the  derk  of  tlie  buigfa,  diiie,  or 
Btewartiy  lespectively,  or  his  lawful  deputy,  aft^  making  an 
entry  or  record  that  the  magbtrates  or  justices  had  neglected 
to  assemble  in  pursuance  of  this  act,  must  give  a  licence  to  any 
person  aj^lying  for  it,  if  not  disqudified  (a). 

The  magistrates  or  justices  may,  if  they  find  it  necessafy, 
adjourn  to  the  next  lawful  day,  and  no  bnger ;  and,  if  they 
shall  not  then  complete]^  dispose  of  aQ  the  a|»piications  for  h« 
oences,  the  clerks  must  m  like  manner  grant  hoences :  but  can 
only  do  so  within  three  days  following  the  days  appointed  fbr 
the  magistrates  or  justices  (6). 

No  justice  or  magistrate,  who  is  a  brewer,  maltster,  distiller, 
or  retiuler  of  ale,  beer,  or  other  ezciseable  liquors,  or  is  con- 
cerned in  partnership,  or  otherwise,  with  any  brewer,  maltster, 
disiUer,  or  retailer  of  ale,  beer,  or  other  exciseable  liquors,  can 
act  as  a  justice  or  magistrate  in  any  meeting  for  granting  li- 
cences, under  a  penalty  of  L.50  (c). 

Those  applying  for  a  licence  produce  a  certificate  firom  the 
minister  of  the  parish,  or  firom  some  of  the  elders,  or  from 
some  householders  known  to  the  court,  with  regard  to  their 
good  character.  Those  who  have  had  a  licence  generally  get 
it  renewed,  of  course,  on  their  application,  if  no  objection  be 
made. 

The  justices  reftise  licences  if  the  applicant  be  of  bad 
character,  and  a  caveai  lodged  against  him ;  and  sometimes, 
where  the  house  is  situated  so  as  to  give  an  undue  incitement 
to  dissipation,  as  near  barracks  or  manufactories,  particularly  if 
any  objection  be  stated  by  those  interested  (d). 

Even  after  a  person  has  obtained  a  licence  in  the  manner 
now  described,  he  is  not  entitled  to  open  an  alehouse  tiU  he 
have  obtained  an  e^vcise  licence  for  that  purpose,  upon  payment 
of  a  certain  duty,  and  upon  production  of  the  licence  by  the 
magistrates  or  justices  of  peace  (e)  :  the  particulars  with  regard 
to  which  fall  under  the  details  of  the  jurisdiction  of  justices  in 
excise  matters ;  and  for  which  the  statutes  in  force  for  the 
time  must  be  consulted. 

The  manner  in  which  a  person  is  punished  for  keeping  an 
alehouse,  &c.  without  a  licence  ftom  me  justices,  is  by  impos- 
ing a  penalty  upon  him  under  the  excise  laws  for  the  want  of 
an  excise  licence,  which  cannot  be  obtained  without  producing 
the  former ;  and  the  act  which  has  been  cited  does  not  appear 

fa)  44  Geo.  III.  c  65.  sect  12.  fh)  Ibid,  sect  13. 

Co)  Sect.  21.  fdj  Hutche9<m*8  Justice  of  the  Peace,  Sd  edit.  toL 

ill.  p.  385.  fej  48  Geo.  III.  c.  143. 
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to  contemplate  any  other  punishment  than  this,  which  is  found 
to  be  effectual. 

It  has  been  found  in  England  that  innkeepers  must  (unless 
thev  have  reasonable  excuse)  receire  all  guests  who  come  (a) 
and  tender  ready  money  (b)  ;  and  that  otherwise  they  are  liable 
in  damages,  and  may  be  fined  (c) ;  that  they  must  receive  a 
horse,  thoueh  the  owner  do  not  lodge  in  the  house ;  though  it 
might  be  otherwise  of  a  trunk  or  other  dead  thing,  by  keep- 
ing which  they  have  no  gain  (d).  It  seems  to  be  the  general 
.understanding  that  the  same  is  the  law  in  Scotland.  It  was  in 
some  measure  admitted  in  the  argument  in  a  late  case  with  re- 
gard to  lightermen  (e).  Perhaps  refusal  might  authorize  the 
justices  to  impose  a  fine  as  for  a  breach  of  public  police.  It 
might,  in  a  strong  case,  be  a  ground  for  their  refusing  to  re- 
new  the  licence.  But,  in  general,  the  interest  of  innkeepers 
.will  be  a  sufficient  inducement  for  them  to  perform  their  duty 
in  this  respect. 

See  Spiritttous  Liquors, — Excise  and  Customs.-^  Sedition, 
sect.  Umawiul  Societies. 

APPRENTICES- 

A  PEEsoM  becomes  an  apprentice  by  a  written,  formal,  and 
duly  attested  engagement,  called  an  indenture,  in  which  the 
master  becomes  bound  to  teach  his  trade,  and  sometimes  to 
afford  board,  sometimes  to  pay  wages ;  and  the  apprentice  be- 
comes bound  to  obey  and  serve  the  master  as  such,  during  the 
stipulated  number  of  years,  and  sometimes  to  advance  a  fee  to 
the  master  for  his  trouble.  When  there  is  any  material  in- 
formality in  the  deed,  either  party  may  resile,  unless  the  ser- 
vice have  been  entered  upon  and  contmued  for  some  time  (f). 

Justices  of  the  peace  are  competent,  under  the  small  debt 
act,  to  pecuniary  claims  by  either  party,  arising  under  this 
contract.  The^  seem  competent,  independently  of  the  small 
debt  act,  to  actions  by  apprentices  against  masters  for  wages 
due  to  them  as  servants.     (See  Servants.)  (g). 

(a)  3.  Burrows,  1601.— Bum.  (h)  Dyer's  Reports,  16ab..-Bttm. 

(e)  Dalton,  c.  7-  (d)  1.  Salk.  Beports,  SSa^Bum. 

(e)  Campbell  against  Kerr,  February  24.  1810. 

(f)  Rjrmer  against  M'Intjre,  19th  July  1781. 

(g)  A  series  of  enactments  have  been  passed,  ffiving  to  justices  of  th6 
peace  power  to  regulate  apprentices,  servants  in  nusbandrj,  artificers,  la- 
Dourers,  and  others,  to  enforce  implement  of  their  engagements,  and  to 
lecover  the  wages  due  to  them ;  the  most  important  of  which  appear  to 
be  the  acta  5  Elizabeth,  c.  4 ;  IJameaLca;  20  Geo.  II.  c.  19;31Geor 
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At  common  law,  apprentiees  cannot  enlist  as  soldiers  (a)  ; 
but  this  is  commonly  modified  by  the  annual  mutiny  act  (See 
Soldiers,  sect.  Enlisting.)  Neither  can  they,  at  common  law, 
enter  into  the  navy  (bj,  unless  they  formerly  used  the  sea 
(cj.     (See  Seamen,  sect.  Impressing.) 

For  the  special  powers  comerred  by  statutes  on  justices  aa 
to  servants  in  manufactures,  see  Manufactures. 

For  compelling  apprentices  by  imprisonment  to  return  to 
their  service^  see  Imprisonment 

ABREST,  DECLARATION,  and  PRECOGNITION. 

This  article  relates  to  the  powers  and  duties  of  Justices  of 
the  Peace  in  securing  persons  suspected  to  be  guilty  of  any 
cognizable  crime  (such  as  is  not  of  so  yenial  a  nature  as  to 
make  it  proper  to  begin  with  citation  of  the  accused,  see  Pro^ 
cess),  but  particularly  of  any  of  the  higher  crimes,  for  which 
they  themselves  cannot  try,  or  ought  not  to  try ;  and  in  pre- 
paring cases  of  the  higher  crimes  for  trial  in  the  supreme 
court.  Those  powers  and  duties  they  hare  both  under  the 
general  act  I60I,  c.  88,  and  under  their  commission.  (See 
Justices  of  the  Peace). 

The  arresting  or  apprehending  the  accused  is  ordinarily  the 
first  step ;  that  is  followed  by  taking  his  declaration ;  and 
that,  in  the  case  of  the  higher  crimes,  by  instituting  a  precog- 
nition, and  by  making  r^^ular  presentment  of  the  crune,  or 
at  least  furnishing  the  agent  for  the  Crown  with  the  proper 
materials  for  a  trial  Those  difierent  steps  shall  be  considered 
in  their  order.  It  was  thought  more  proper  to  present  them 
in  one  connected  yiew  than  to  scatter  them  through  the  trea- 
tise, as  a  strict  alphabetical  order  would  require. 

It  must  be  premised,  that,  although  a  justice  of  the  peace 
is  entitled  to  conduct  precognitions  from  beginning  to  end, 
and  transmit  them  (by  the  procurator-fiscal  or  the  clerk  of  the 
peace)  when  finished,  to  the  agent  for  the  Crown,  and  some- 

II.  c.  11 ;  6  Geo.  III.  c  25 ;  4  Gea  IV.  c.  29 ;  4  Geo.  IV.  c.  34.  Some 
of  those  acts  were  passed  bj  the  English  Parliament  prior  to  the  union  of 
the  two  kingdoms,  and,  therefore,  cannot  extend  to  Scotland.  And  it  ap- 
pears that  none  of  them  extend  to  this  country.  A  series  of  enactments 
nas  also  been  passed  with  regard  to  parish  apprentices ;  but  these  are  part 
of  the  Enfflish  sjstem  of  the  poor  laws,  and  do  not  extend  to  Scotland. 

(a)  W^^t  against  Lumsden,  29th  June  1742.    Cleric  Home. 

fb)  Cunningluim  and  Simpson  against  Sir  George  Home,  1 9th  Januarj 
1798. 

re)  TumbuU  and  M'Donald  against  Sir  George  Home,  20th  June  1793. 
— Ctmninghame  and  Simpson,  iupnt. 
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times  does  so,  yet  this  dubr  has  nsoally  been  allowed  to  fall 
into  the  hands  of  the  sheriff.  And  if  tliere  be  no  risk  of  losing 
evidence  by  the  delay,  or  any  particular  reason  to  the  con- 
trary, it  may,  in  the  general  case,  be  preferable  for  the  jus- 
tices  to  go  no  farther  than  (after  examining  him,  which  will 
generally  be  proper,  see  sect.  Arrest,  and  sect.  Declaration)  to 
commit  the  accused  for  farther  examination,  and  to  leave  the 
vest  to  the  sheriff.  In  this  case,  the  justice  (where  the  pro- 
curator-fiscal  of  his  court  is  not  also  procurator-fiscal  of  the 
sheriff-court,  which,  however,  he  very  often  is)  causes  intima- 
tion to  be  made  by  his  procurator-fiscal,  or  otherwise,  to  the 
procurator-fiscal  of  the  sheriff-court,  so  that  the  accused  may 
not  be  detained  longer  in  prison  than  necessary,  by  a  delay 
in  carrying  on  the  investigation  of  the  case.  In  minor  offences, 
and  at  a  ^stance  from  the  county  town,  it  is  often  convenient 
that  justices  should  take  a  ]irecognition.  It  is,  in  general, 
adviseable,  however,  on  finishing  Uie  precognition,  that  they 
should  not  commit  for  trial  (see  CommiimerU  Jbr  Trial)  but 
should  only  commit  for  further  examination,  and  transmit  the 
culprit  to  the  jail  of  the  county  town,  and  the  precognition, 
so  far  as  taken,  to  the  procurator-fiscal  of  the  sheriff- court,  that 
he  may,  if  necessary,  get  the  culprit  farther  examined,  and  get 
farther  precognition  taken. 

It  seems  proper  to  observe,  that,  as  the  sheriff  can  try  for 
many  crimes  for  which  justices  cannot,  criminals,  whom  they 
arrest,  examine,  &c.  may  often  be  tried  before  him,  and  not 
before  the  supreme  court, 

I.  AaBEST. 

Whenever  any  traces  are  got  of  a  person  who  has  committed 
a  crime  within  tne  jurisdiction  of  a  justice  of  the  peace,  parti- 
cularly one  of  the  higher  crimes,  measures  ought  to  be  taken 
for  arresting  him.  This  arrest  takes  place,  eiUier,  1.  Without 
a  warrant ,  or,  S.  With  a  warrant. 

1.  Without  a  warrani. 

Any  justice  of  the  peace,  or  other  ma^strate,  who  has  know* 
ledp[e  of  a  fislony,  or  even  of  a  riot  or  breach  of  the  peace,  by 
seeing  it  committed  in  his  presence,  may  straightway  himseu 
arrest  the  offenders  (a).  He  may  require  jnivate  persons  to 
assist  him  (b). 

The  powers  of  a  Constable  and  of  a  private  persouy  in  anest- 

(a)  Hume^  li  78.  (h)  1661,  c.  38. 
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iiig  withovt  a  wananft,  have  been  explained  in  the  authoi^s 
trealbe  upon  the  powexs  of  a  Constable. 

S.  With  a  warrant. 

(1.)  Verbal  warrant. — Sometimes  the  warrant  is  merdy 
yerbaly  from  tbp  ncKsessitv  of  the  case.  In  the  situation  just 
mentioned,  the  justice  of  the  peace,  or  other  magbtrate,  may, 
by  a  verbal  order,  authorise  orders  to  arrest  the  delinquents, 
who  may  follow  the  delinquents  thus  pointed  out  to  them, 
though  not  named  (for  it  may  be  impossible  immediately  to 
learn  their  names)  and  execute  this  order  upon  them,  out  of 
the  presence  of  such  magistrate,  if  they  flee.  Nay,  though  the 
deed  have  not  been  done  under  the  eye  of  the  mM^istrate,  yet 
still,  if  an  immediate  complaint  be  made  to  him  of  a  muraer, 
robbery,  or  other  the  like  violent  and  atrocious  crime,  by  those 
who  have  certain  knowledge  of  the  fact,  and  of  the  person  of 
the  ofiender ;  this  too,  in  so  urgent  a  case,  b  a  sufficient  jus- 
tification of  a  verbal  order  to  the  informer  and  others  to  pur- 
sue  and  take  the  individual  thus  positively  charged,  who 
might  escape  through  the  delay  of  waiting  for  a  written  war- 
rant (a). 

(S.)  Written  warrant. — The  warrant  is  alwajrs  in  writing, 
where  that  can  be  accomplished  without  great  nsk  of  allowing 
the  guilty  person  to  escape. 

A  justice  of  the  peace,  or  other  maj^strate,  may  grant  war* 
rant  for  bis  bounds,  upon  due  information  of  any  crime,  though 
it  be  one  of  that  degree  of  which  he  cannot  himself  take  cog- 
nisance to  the  effect  of  trial  and  punishment,  as  Murder,  Rw^ 
herj/y  ^c.  (b). 

Though  it  may  be  adviseable  in  many  cases  to  take  the 
oath  of  the  informer,  or  person  upon  whose  application  the 
warrant,  whether  for  apprehending  a  delinquent,  or  for  search- 
ing for  stolen  goods,  is  applied  for,  yet  that  has  not  been  cus- 
tomary in  this  country,  even  on  the  application  of  a  private 
in^viduaL  And  though  it  is  very  proper,  where  it  can  be 
done,  to  support  the  warrant  with  a  written  petition  or  exa» 
mination  of  the  person  applying  for  it,  this  is  not  indispen- 
sible  (c). 

A  warrant  to  apprehend  oiu;ht  to  be  dated,  and  must  be 
signed  by  the  magistrate  in  whose  name  it  runs  ;  and  <^  if 
<*  it  be  from  a  justice  of  the  peace,  it  ought  regularly  to  bear 
<<  his  style  and  quality,  and  the  county  for  which,  as  well  as  the 
<^  place,  where  it  is  given ;  all  which  things  are  more  especially 

f  •;  Hume,  IL  72.  (h)  Ibid  ii  74.  (e)  IWA 
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<<  proper  to  be  obflerred,  if  die  warrant  be  a  separate  warrant, 
«  given  de  fiano^  without  reference  to  any  written  application 
"  which  may  serve  to  explain  these  particulars.'"  J3ut  the 
want  of  none  of  these  things,  except  the  subscription  of  the 
granter,  seems  to  be  an  i^solute  nullity  (a) ;  though  they 
ought,  as  far  as  possible,  to  be  observed.  In  like  manner, 
though  it  is  undoubtedly  the  safer  and  more  adviseable  course 
to  express  in  the  warrant  the  special  cause  for  which  it  is  given, 
yet  it  does  not  appear  that  the  officer  can  be  justified  in  refus- 
ing to  execute^  or  the  party  in  resisting,  a  more  general  war- 
rant, which  orders  him  to  answer  to  such  matters  as  shaU,  on 
examination  before  the  magistrate,  be  laid  to  his  charge  (b). 
But  it  is  a  difierent  and  far  more  exceptionable  warrant  which 
is  general  as  to  the  person  charged,  and  commands  the  bearer 
to  apprehend  all  persons  suspect^  of  the  matters  there  set  forth, 
or  to  make  search  every  where  for  stolen  goods,  or  the  like ;  for, 
under  a  writ  of  this  shape,  every  thing  is  committed  to  the 
temper,  judgement,  and  discretion  of  the  officer ;  which  is  veiy 
dangerous,  and  may  prove  the  occasion  of  great  abuses.  And, 
though  there  have  been  no  purpose  to  grant  a  general  warrant, 
yet  still  if  it  happen,  per  incurianiy  that  the  writing  omits, 
either  m  gremioj  or  by  some  plain  and  intelligible  reference,  to 
specify  the  person  against  whom  it  issues,  it  seems  not  to  be  a 
safe  or  lawful  ground  for  taking  any  one  (c). 

The  warrant  may  either  be  to  bring  the  party  before  the 
granter  himself,  or  before  some  other  competent  magistrate  for 
the  bounds,  (whom  it  is  better  to  name)  (djy  for  examination. 
It  is  not  unlawful,  however,  where  the  magistrate  has  strong 
grounds  of  suspicion  against  the  prisoner,  or  where,  for  some 
true  and  substantial  reason,  he  cannot  previously  be  examined, 
to  grant  warrant  de  piano  to  commit  him  to  jail  (e)  for  exami<p 
nation.  But  it  appears  to  be  proper  that  the  magistrate  should 
examine  him  as  soon  as  circumstances  permit.  The  warrant 
may  be  addressed  either  generally  to  the  proper  officers  of  the 
granter,  or  particolarly  to  a  certain  messenger,  macer,  sheriff 
officer,  constable,  or  the  like;  or  even,  in  case  of  need,  to  a 
private  person,  who  thereby  becomes  an  officer  for  the  occa- 
aion ;  and,  if  he  observe  all  the  precautions  necessary  in  such 

fa)  Hume,  U.  15.  (h)  Ibid. 

(0)  Ibi4-^2.  Hale*8  Hist.  US,  15<K_3.  Hawk.  82,  84.  It  appears  that 
where  the  name  of  the  culprit  cannot  be  learned,  it  maj  be  simicient  tq 
give  as  fiill  a  description  of  him  as  can  be  procured ;  such  a  description 
M  points  him  out  in  a  reasonable  waj,  and  prevents  the  warrant  fix>m  t>e« 
tng  a  general  warrant* 

(dj  Hume,  ii.  lb.  (t)  Ibid.  77t 
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a  esse,  in  bis  way  of  carrying  the  warrant  into  execation,  shall 
enjoy  the  privileges  and  protection  of  that  character  (a).  It 
seems,  however,  to  be  pnident  not  to  make  use  of  a  private 
person,  if  it  can  be  avoided,  lest  he  should  not  properly  dis- 
charge hb  duty.  The  warrant  cannot  be  addressed  to  a  party. 
(See  Oath  in  Justices.) 

Where  the  warrant  is  for  committing  the  person  under  such 
circumstances,  it  ouffht  to  bear,^^  examifuUion.  It  ought 
in  no  case  to  be  left  doubtftd  whether  the  warrant  be  for  com* 
mitment  for  examination,  or  for  custody  in  order  to  trial  (b). 
{See  Commitment  for  triaL) 

Warrants  to  commit  for  examination,  or  for  farther  exami- 
nation,  are  in  the  same  situation  with  regard  to  date,  subscrip- 
tion, &c*  as  warrants  to  arrest. 

When  any  person  suspected  of  a  crime  absconds  or  escapes 
from  justice,  his  description  ought  to  be  immediately  drawn 
up,  forwarded  to  the  magistrates  of  the  nearest  towns,  and  e* 
specially  to  the  principal  magistrates  or  o£Scers  of  the  law  at  the 
sea-ports  nearest  adjacent,  with  a  request  for  their  assistance 
to  apprehend  the  criminal.  A  like  description  ought  to  be 
forwarded  to  Edinburgh  to  the  crown  agent,  that  it  may  be 
advertised  (cj. 

3.  Crime  beyond  Territory. 

A  subject  of  considerable  difficul^  and  delicacy  is  now  to 
be  noticed,  vis.  What  is  the  power  of  a  justice  of  the  peace,  or 
other  inferior  ma^strate,  to  arrest  a  person  found  within  hb 
jurisdiction,  for  a  crime  committed  out  of  his  jurisdiction. 

The  crime  may  have  been  committed,  1.  In  another  county 
o{  Scotland :  2.  In  some  other  part  of  the  united  kingdom :  8. 
In  some  foreign  country. 

(1.)  In  another  part  of  Scotland. — It  is  considered  in  an- 
other place  (Forum)  how  far  a  person  can  be  tried  by  the  local 
judges  of  one  county  for  an  offence  committed  in  another  county. 
With  regard  to  the  arresting  a  criminal  in  one  county,  in  order 
to  his  being  tried  or  precognosoed  for  the  offence  in  another 
county,  in  which  he  committed  the  crime,  the  reffular  and  or- 
dinary course  is  this.  *^  If  the  party  have  fled,  ^e  remedy  is 
^<  to  get  the  warrant  (which  had  been  granted  by  a  judge  of  the 
«c  place  where  the  crime  was  committed)  indorsed  by  some  ma- 

fa)  Hume,  it  7<^  f^)  Burnet,  32a. 

Cej  Kules  for  taking  precognitions,  &c.  drawn  up  in  1765  bj  the  agent 
for  ^e  Crown  and  the  oepute-clerk  of  the  Court  or  Justiciary,  and  revised 
bj  Lord  Hailes ;  and  published  by  Baron  Hume,  Com.  voL  ii*  App-  No*  9* 
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^  patnde  of  th6  shire  to  wbidi  he  has  gone ;  and  this  is  good, 
^  bj  custom,  though  it  be  a  justice  of  the  peace  who  indoTses 
^  the  sheriiTs  warrant,  or  a  sheriff  who  indorses  that  of  a 
*^  justice  of  the  peace.^  **  When  indorsed  in  this  course, 
^  the  warrant  may  equally  be  executed  by  the  officer  who 
'*  brought  it,  or  by  the  officers  of  the  county  or  plaee 
*^  where  it  is  indorsed.***  (a)*  But  it  must  often  hiq)pen  that  a 
warrant  cannot  be  obtained  from  a  judge  of  the  territory  in 
which  the  crime  was  committed,  in  order  to  be  backed,  without 
giving  the  culprit  an  opportunity  of  escaping ;  and  the  question 
occurs,  Whetner  it  is  competent  for  a  judge  of  the  territory  in 
which  the  culprit  is  known  to  be,  to  grant  warrant  for  arrest- 
ing him,  with  a  view  to  his  being  afterwards  rq^larly  trana- 
mitted  to  the  proper  territory.  I'his,  it  is  believed,  is  done 
by  all  classes  of  inferior  judges.  The  judge  of  the  territory  in 
which  the  criminal  is,  upon  the  application  of  his  own  procu- 
rator-fiscal,  or  of  the  private  party  concerned,  stating  the  o£> 
fence,  grants  warrant  to  arrest,  and  then,  if  it  seem  proper 
after  examining  the  accused,  commits  for  farther  examination. 
Notice  is  immediately  sent  to  a  procurator-fiscal  of  the  territory 
in  which  the  crime  was  committed,  who  obtains  warrant  to  ar- 
rest, from  a  judge  of  that  territory,  or  the  private  party  ob* 
tains  it ;  this  is  backed  by  a  judge  of  the  temtory  in  which  Uie 
criminal  is  detained ;  and  i^on  this  backed  warrant  the  crimi- 
nal is  given  over  to  the  officers  to  be  transmitted.  If  such 
warrant  do  not  arrive  in  a  reasonable  time,  the  accused  is  dis- 
Bdissed.     (See  ForunL) 

(2.)  Crime  in  atiother  pari  of  the  United  Kingdom. — The 
other  parts  of  the  united  kingdom  are  considered  at  common 
law  as  foreign  countries  in  this  matter,  so  that  warrants  grant- 
ed in  any  of  them  have  no  effect  in  Scotland,  and  viee  veria. 
But  the  common  law  has  been  modified  by  special  statutes  to 
the  effect  of  transmitting  criminals  for  trial  in  that  part  of  the 
united  kingdom  in  which  their  crime  has  been  committed,  and 
of  ccnnpelling  the  attendance  of  witnesses  in  criminal  cases. 

If  any  person  against  whom  a  warrant  is  issued  by  any  of 
the  justices  of  the  Court  of  Eing'^s  Bench  in  England,  or  of 
the  courts  of  Great  Sessions  in  Wiues,  or  by  any  justice  of  oyer 
and  terminer,  or  gaol  delivery,  or  any  justice  of  peace,  or  other 
person  having  authority  to  issue  the  same,  in  England,  for  any 
crime  or  offence  against  the  laws  of  England  (b),OT  by  any  judge 
of  the  King^s  Bench,  or  any  justice  of  oyer  and  terminer,  or  gaol 
delivery,  or  any  justice  of  the  peace,  or  other  person  having  ao- 

(mj  Hume,  ii.  7^  (b)  48  Geo.  III.  c  58,  sect  ii 
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thority  to  ifigae  the  same  in  IreUmd,  ftir  any  crime  or  oflenee 
against  the  laws  of  Iidand  (a)^  be  in  any  part  of  Scotland,  the 
ahoriff  or  stewavt,  depate  or  substitute,  or  any  justice  of  the  peace 
of  the  place  where  such  person  is,  is  to  indorse  such  warrant ; 
which  warrant,  so  indorsed,  is  a  sufficient  authority  to  the  offi. 
cer,  who  brings  it,  and  to  all  persons  to  whom  it  was  originaDy 
directed,  and  to  all  constables  or  other  peace  officers  of  the 
place  where  it  was  indorsed,  to  execute  it  in  that  place,  by  ap» 
prehending  the  person  named  in  \i  (b)\  and,  where  the  oriffi- 
nal  warrant  was  granted  in  England,  to  conycy  him  into  &e 
county,  dty,  town,  or  place  of  England  adjacent  to  Scotland, 
in  which  the  crime  was  committed,  and  before  a  justice  of  the 
peace  of  such  place,  to  be  dealt  with  according  to  law ;  or,  if 
the  crime  was  committed  in  a  county  not  adjacent  to  Scotland, 
to  convey  him  to  any  county  of  England  adjacent  to  Scotland, 
and  before  a  justice  of  the  peace  there,  who  is  to  proceed  as  if 
the  person  had  been  apprehended  in  that  county  (c) ;  and, 
where  the  original  warrant  was  granted  in  Ireland,  to  convey 
him  by  the  most  direct  way  to  Ireland,  and  before  a  justice  of 
the  peace  of  the  county  in  Ireland,  living  near  the  place,  and 
in  the  county  where  he  lands ;  which  justice  of  the  peace  is 
to  proceed  as  if  the  party  had  been  apprehended  in  that 
county  (d). 

If  any  person  against  whom  a  warrant  is  issued  by  the  Lord 
Justice-General,  Lord  Justice-Clerk,  or  Lords  Commissioners 
of  Justiciary,  or  any  sheriff  or  Stewart,  depute  or  substi. 
tttte,  or  any  justice  of  the  peace  of  Scotland,  for  any  crime 
or  offence  against  the  law  of  Scotland,  be  in  any  place  of  Eng. 
land,  a  justice  of  the  peace  of  that  place  is  to  indorse  the  war- 
rant ;  and  the  person  must  be  carried  before  the  sheriff  or 
Stewart-depute  or  substitute,  or  a  justice  of  the  peace  of  the 
oounty  of  Scotland  adjacent  to  England,  in  which  the  crime 
was  committed,  to  be  dealt  with  accoraing  to  law ;  or,  if  the  crime 
was  committed  in  a  county  of  Scotland  not  adjacent  to  England, 
he  must  be  carried  before  the  sheriff  or  stewart-depute  or  substi- 
tute, or  a  justice  of  the  peace  of  any  county  of  Scotland,  adja- 

(a)  44  Geo.  III.  c  9S,  sect.  3. 

(b)  13  Geo.  III.  c.  31.  sect.  1 — 44  Geo.  IIL  c.  92,  sect.  3_64  Geo. 
JII.  c.  186,  sect  2 — Note.  By  46  Geo.  III.  c.  92,  sect.  6,  6,  a  considerable 
limitation  was  introduced  wiUi  reoard  to  the  cases  and  situations  in  which 
indonations  might  take  place,  and  it  was  requixed  that  the  authenticity  of 
the  waiTMit  to  be  indorsed  diould  be  proved  on  oath  before  being  acted 
upon.  But  those  restrictions,  and  among  them  the  provision  with  regard 
to  the  proof  of  the  authenticity  of  the  warrant,  were  repealed  both  with 
regard  to  £nffliah  and  Irish  warrants  indorsed  in  Scotland,  and  vice  Mrsot, 
bj  64  Geo.  III.  c  186.    See  Hume,  ii  70>  Note. 

(ej  13  Geo.  III.  c  31,  sect.  1.  (dj  44  Geo.  III.  c  92,  sect  3. 
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cent  to  England,  to  be  disposed  of  as  if  he  had  been  appre- 
bended  in  that  county  (a).  In  like  manner,  if  any  person 
against  whom  a  warrant  is  issued  by  any  justice  of  the  peace 
IB  Scotland,  or  other  person  having  authority  to  issue  the 
same  in  Scotland,  for  any  offence  against  the  law  of  Scot- 
knd,  escape  into  or  be  in  Ireland,  the  warrant  is  to  be  indorsed 
by  a  justise  of  the  peace  in  Ireland,  and  executed  in  the  same 
way,  mviatis  mutandis^  as  a  warrant  granted  in  Ireland,  for 
ipprehending  an  Irish  criminal  who  is  in  Scotland^ 6^. 

The  expcnce  of  apprehending  and  conveying  the  person  is 
defrayed  by  the  treasurer  of  the  county  of  England  or  Ireland, 
m:  by  the  sheriff  or  stewart-depute  or  substitute  of  the  county 
ef  Scotland  in  which  the  crime  was  committed ;  the  verity  of 
the  account  of  that  expence  being  previously  ascertained,  oq 
oath*  before  two  justices  of  the  peace  of  such  county,  and  al- 
lowed and  signed  by  them  (c). 

It  is  proper,  before  the  Scots  magistrate  takes  any  procedure 
vpon  an  English  or  an  Irish  warrant,  that  he  observe  whether 
it  be  not  grossly  or  palpably  illegal-  It  is  also  proper,  before 
istcrponing  his  authority  to  the  transmission  of  the  person 
named  in  the  warrant,  that  he  bring  the  person  before  him  for 
examination,  and  satisfy  himself,  by  examining  him  and  those 
applying,  that  he  is  truly  the  person  named  in  the  war- 
rant (d). 

The  course  which  has  now  been  detailed  is  the  regular 
course  of  apprehending  a  person  in  one  part  of  the  united 
Idngdom,  for  a  crime  committed  in  another  part.  But  the 
question  occurs,  whether,  in  the  case  of  a  person  who  has  com- 
mitted a  crime  in  England  or  Ireland,  coming  to  this  country, 
it  be  lawful  for  a  judge  of  this  country,  in  tnose  situations  in 
which  the  waiting  for  a  regular  warrant  from  England  or  Ire* 
land,  to  be  backed,  might  give  the  criminal  an  opportuni^  to 
escape,  himself  to  grant  an  original  warrant  for  his  apprehen- 
sion. This  has  been  done.  In  a  late  case,  however,  strong 
opinions  against  its  legality  were  expressed  from  the  Bench  (e). 

By  special  acts  of  Parliament  (wuich  seem  to  be  only  a  con- 

(a)  13  Geo.  III.  c  31,  sect  2. 

(l>)  44  G«o.  III.  c.  92,  sect  4.  (c)  13  Geo.  Ill-  c.  13,  sect.  3.^ 

44  Geo.  III.  c  92,  sect.  5 — Note^  45  Geo.  II(.  c.  92,  sect,  5,  requiring 
tbat  the  warrant  shall  have  been  issued  in  England  or  Ireland,  upon  an 
indictment  found,  or  information  filed,  or  in  &;otland,  upon  a  libel  from 
the  Court  of  Justiciary,  or  for  a  capital  crime  or  felony ;  and  sect.  6,  re- 
quiring that  the  signature  of  the  granter  be  sworn  to  before  indorsing,  are 
zepealed  by  54  Geo.  III.  c  186,  sect  1. 

(d)  Observed  on  the  Bench  in  Knox  against  Aitken,  18th  December 
1813,  not  reported. 

(9 J  John  Eae  Muir  against  Sharp,  &c.  10th  July  1811. 
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firmalion  of  the  doctrine  admitted  by  the  common  law,  m 
Scotland,  in  those  particular  cases),  persons  who  have  fitolca 
goods  in  England  or  Ireland,  and  escape  with  them  into  Scot- 
land, and  are  found  with  them  in  their  possession  here,  may 
be  tried  for  the  offence  here  (and  so  of  persons  stealing  gooiu 
in  Scotland,  and  being  found  with  them  in  England  or  Ire- 
land) ;  and  persons  receiving  such  goods,  knowing  them  to  be 
stolen,  may  be  tried  in  the  place  where  they  received  than 
(a).  All  such  persons,  of  course,  may  be  arrested  by  an  ori- 
ginal warrant  granted  by  a  Scots  judge  of  the  place. 

See  Baily  sect.  Criminal  of  other  parts  of  united  kingdom. 

In  connexion  with  this  matter  of  offences  in  another  part  of 
the  united  kingdom,  it  may  be  mentioned  here,  that  provision 
is  made  for  the  appearance  of  persons  to  answer  as  parties 
where  warrants  are  not  iisiially  granted,  and  to  give  evidence, 
in  criminal  processes,  in  aily  part  of  the  united  kingdom.  The 
service  of  any  svbpcena^  or  other  process,  upon  any  person  in 
any  one  of  tne  parts  of  the  united  kingdom,  requiring  his  ap- 
pearance to  answer  as  a  party,  or  to  give  evidence,  in  any  cii- 
minal  prosecution,  in  any  other  part  of  it,  is  as  effectual  as  if 
served  in  that  part  where  he  is  required  to  attend.  If  he  make 
default,  the  court  before  which  he  was  cited,  upon  satisfactory 

Sroof  of  the  service  of  the  process,  transmits  a  certificate  of  the 
efault,  under  seal  of  court,  or  under  the  hand  of  one  of  the 
judges  or  justices  of  the  same,  to  the  Court  of  Eing''s  Bench 
in  England,  if  the  service  was  in  England ;  to  the  Court  of 
Justiciary  in  Scotland,  if  it  was  in  Scotland  ;  or  to  the  Court 
of  King'^s  Bench  in  Ireland,  if  it  was  in  Ireland ;  which  courts 
punish  the  person  as  for  default  before  themselves  (b).  But 
witnesses  are  not  punished  unless  a  i-easonable  sum  for  ex- 
pences  was  tendered  to  them  (c).  The  judges  of  the  courts  of 
record  at  Westminster,  or  of  the  court  of  sessions  of  Chester^  or 

(a)  13  Geo.  III.  C  31,  sect.  4,  5.  -  44  Geo.  itl.  c  92,  sect.  7*  8- 
(bj  45  Geo.  III.  c.  92,  sect  3.  Bell  and  others,  resident  in  Scotlto^ 
having  been  indicted  at  the  Cumberland  quafter  sesalons,  for  burdening  s 
parish  there  with  a  bastard,  by  carrying  the  mother  to  be  delivered  thei'e, 
and  not  having  appeared,  one  of  the  justices  granted  warrant  to  apprehend 
them,  which  was  indorsed  bj  a  Dumfriesoshire  justice.  Bell,  &&  suspend- 
ed. The  Court  passed  the  bill,  and  prohibited  execution  till  the  reasons 
of  suspension  should  be  discussed,  aner  letters  expede,  because  notubpmM^ 
or  other  process,  had  been  served  against  ]^ell,  &c.  under  45  Geo.  III.  c 
92,  sect.  3,  disobedience  to  which  would  have  authorized  warrant  in  £ng. 
land  for  arrest  to  be  indorsed  in  Scotland ;  as,  without  service  or  reeular 
intimation  a  residenter  in  Scotland  is  not  bound  to  appear  in  En^and. 
Suspension,  Bell  and  others  against  Graham,  20th  July  1813.  Justiciary 
rtfcoids.  Nothing  fiffther  appears  to  have  been  done  in  this  case. 
(e)  45;Goa  lU.  c  92,  sect  4. 
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of  any  court  of  Great  sessions  in  Wales,  or  of  any  oodrt  of 
record  in  Dublin,  as  the  case  may  be,  are  directed  to  indorse 
any  warrant,  of  the  nature  of  a  second  diligence,  (for  appre- 
hending witnesses  who  have  failed  to  appear  upon  summons) 
ffranted  in  Scotland  for  compelling  their  attendance  in  Scot- 
land at  a  criminal  trial ;  and  sucn  indorsed  warrant  has  the 
same  force  as  in  Scotland,  and  authorises  the  bearer  to  appre- 
hend the  witness,  and  to  carry  him  to  Scotland,  without  tender 
of  expences  (a), 

(3.)  Crime  in  somejbreign  couniry. — It  appears  that  a  Scoi^ 
man  (bh  or  e^en  Ajbreigner  (c)^  who  has  been  guilty  of  a 
crime  aoroad  (not  in  England  or  Ireland),  cannot  be  seised 
here,  and  carried  away,  against  his  will,  towards  his  trial  in  the 
country  where  he  offended. 

4.  Arrest  on  suspicion  of  a  crime  having  been  ^committed. 
The  cases  whien  have  now  been  considered  are  those  in 
which  the  magistrate  arresting  knows  that  a  crime  has  been 
committed,  and  has  reasonable  suspicion  that  the  person  arrest- 
ed is  guilty.  But  the  magistrate  is  entitled,  in  some  cases,  to 
arrest  a  person  for  examination,  upon  such  circumstances  as 
lead  him  to  suspect  merely  that  a  crime  has  been  committed^ 
and  that  the  person  arrested  is  guilty.  For  example,  it  is  law- 
ful to  arrest,  and  commit  for  examination,  a  person  of  a  mean 
appearance,  offering  for  sale  a  diamond  ring,  or  other  valuable 
article,  which  a  person  of  his  appearance  cannot  reasonably  be 
supposed  to  have  acquired  honestly,  so  that  he  may  be  detain- 
ed till  the  truth  of  his  story  shall  be  investigated  (d)  ;  ^or  a 
person  carrying  clothes  or  other  articles,  in  circumstances  war- 
ranting a  suspicion  that  they  have  been  stolen.  If  the  person 
instruct  that  the  suspicion  is  unfounded,  he  will,  of  course,  be 
immediately  liberated.  If  he  do  not,  he  may  be  detained  for 
a  few  days  for  farther  enquiry,  and  to  endeavour  to  discover 
whether  the  articles  were  stolen,  and  from  whom  ;  and  such 
enquiry  ought  to  be  made  with  all  reasonable  dispatch.  If  a 
discovery  cannot  be  made,  the  person  will  be  liberated.  He 
cannot  be  committed  Jbr  triai^  as  there  cannot  be  a  sufficient 
chaige  and  specification  of  an  o&nce  for  that  purpose. 

The  duties  of  constables  and  of  private  persons  in  arresting 
criminals^  under  a  warrant,  have  been  explained  in  the  author^s 
summary  of  the  duties  of  a  constable.    And,  in  particular,  it 

fa)  54  G«o.  III.  c.  18S,  sect  3.         fb)  Hume,  ii  62.         (€)  Ibid*  5& 
(4j  HendenoQ  against  Scott,  7th  February  1793* 
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is  there  noticed  that,  when  a  person  suspected  of  a  crime  is  ap- 
prehended, his  person  ought,  in  general,  to  be  immediately 
searched,  and  all  suspicious  articles  found  upon  him  ought  ta 
be  marked  at  the  time,  by  those  present  at  the  search,  so  that 
they  may,  if  necessary,  be  able  to  identify  them  afterwards  as 
the  articles  found. 

II.  Declaration. 

When  a  person,  suspected  of  a  crime,  has  been  arrested,  as 
has  now  been  explained,  he  ought  to  be  forthwith  carried  be- 
fore a  magistrate  to  be  examined  with  regard  to  his  guilt.  Be- 
fore proofing  to  the  examination,  the  magistrate  will  order 
the  prisoner  to  be  withdrawn,  and  his  person  to  be  searched, 
where  that  seems  proper,  and  has  been  omitted  to  be  done  upon 
his  arrest,  as  mentioned  at  the  conclusion  of  the  preceding  di- 
▼ision  of  this  article. 

*^  In  conducting  the  examination  of  the  prisoner,  it  is  the 
**  duty  of  the  magistrate  to  take  care  that  the  man  is  in  the 
'*  due  situation  of  mind  for  so  serious  a  task  ;  neither  affected 
*^  with  liquor,  nor  disordered  in  intellect,  nor  under  the  ium 
^^  fluence  of  threats  or  of  promises  employed  with  him  to  in- 
'<  duce  him  to  confess.  For,  as  we  shall  afterwards  see,  his 
<<  confession  on  this  occasion  will  be  so  far  only  a  circumstance 
'*  of  evidence  against  him  on  his  trial,  as  it  is  emitted  soberly, 
<<  and  of  his  own  free  will ;  and  nothing  can  follow  in  the  way 
^<  of  punishment  or  severity  against  him  as  for  a  contempt, 
*<  though  he  decline  to  make  an  answer  at  all.  On  all  those 
<<  matters,  it  is  the  business  also  of  the  magistrate  duly  to  in« 
'<  form  the  prisoner,  who  may  not  always  know,  or  may  some- 
<'  times  be  afraid,  to  assert  his  privilege.  Moreover  he  ought 
<<  to  be  warned  that  his  declaration  may,  and  probably  will  be 
<'  made  use  of  against  him,  on  his  trial.  To  be  of  any  mate- 
<'  rial  service  to  the  prosecutor  on  that  occasion,  the  prisoner^a 
<<  declaration  must  be  taken  down  at  large  in  writing ;  and  it 
<<  must  be  read  over  to  the  prisoner ;  and  be  signed  by  him 
<<  and  the  magistrate ;  or,  if  he  cannot,  or  will  not  sign,  by 
*f  the  magistrate  instead  of  him ;  the  whole  in  presence  of  ere* 
<*  ditable  witnesses,  who  have  heard  and  seen  tne  examination 
'*  from  first  to  last  (not  the  subscription  only  of  the  magistrate 
<<  and  the  prisoner),  and  who,  in  testimony  thereof,  put  dieir 
'<  names  to  the  writing,  that,  if  necessary  on  the  trial,  they 
<^  may  be  able  to  authenticate  it,  and  swear  to  all  that  passed 
<*  on  the  occasion^  {a).    In  the  declaration,  mention  ought  to 

(a)  Hume,  ii  78,  319- 
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be  made  of  the  i^  of  the  delinqaent,  of  his  designation^  narae^ 
and  residence,  and  of  the  place,  parish,  and  shire,  in  which  the 
crime  is  said  to  have  been  committed.  The  declaration  ought 
to  be  written  on  a  sheet  or  sheets  of  paper  distinct  from  the 
rest  of  the  precognition :  and  where  there  are  several  persona 
accused,  their  declarations  ought,  in  like  manner,  to  be  written 
separately  from  each  other.  The  declaration  ousht  to  be  signed 
on  each  page.  If  the  declarant  cannot  or  will  not  write,  the 
declaration  ought  to  bear  so.  In  the  end  of  the  declaration^ 
mention  ought,  to  be  made  of  at  least  two  credible  witnesses, 
exdusive  of  the  magistrate  and  the  writer,  present  at  emitting 
it,  each  of  whom  ought  to  sign  as  witness  (a)  ;  but  it  does  not 
require  a  testing  clause  with  the  writer'^s  name,  &c.  as  a  private 
wnt  does  (bj.  The  taking  of  the  declaration  cannot  be  dele- 
gated to  the  clerk  or  other  person  (cj. 

Great  care  ought  to  be  taken  by  the  magistrate  in  express* 
ing  the  declaration,  so  as  to  convey  correctly  the  meaning  of 
the  accused,  without  any  exaggeration ;  and  nothing  which  he 
may  state  favourable  to  his  case  ought  to  be  omitted  any  more 
than  statements  of  an  opposite  description  (d). 

When  a  delinquent  is  disposed  to  confess,  apparently  in 
expectation  of  being  admitted  as  king'^s  evidence,  it  must  be 
kept  in  view  that  the  magistrate  has  no  authority  to  give  as« 
surances  which  may  fetter  the  crown  counsel,  in  afterwards 
determining  whether  it  is  proper  to  bring  such  person  to 
trial  (e). 

It  is  often  found  necessary,  and  is  usually  proper,  in  the  course 
of  the  precognition,  to  take  other  declarations  from  the  accused. 
This  is  not  incompetent  even  after  commitment  for  trial,  if  the 
libel  have  not  been  served ;  but,  in  ordinary  circumstances,  the 
examination  of  the  accused  is  concluded  before  commitment 
for  trial.  The  previous  declaration  or  declarations,  if  more 
than  one,  ought,  in  the  first  place,  to  be  read  over ;  and  the 
additional  declaration  ought  to  set  out  with  stating  this  to  have 
been  done,  specifying  the  dates  of  the  declarations  so  read  over. 
The  whole  of  them,  of  course,  ought  to  be  preserved.  It  is 
desirable  to  have  the  same  witnesses  to  all  the  declarations  of 


fa)  Rules,  1705,  ntpra — ^Rules  to  be  observed  in  regaid  to  preeogpi- 
tions,  and  making  presentments  for  trial,  of  crimes  before  the  High  Court 
and  the  Circuit  Courts  of  Justiciuy,  approved  of  bj  the  king*s  counsel  for 
Scothind,  on  21st  Feb.  1824 ;  copies  or  which  were  sent  to  &e  procuiatvp. 
flscals. 

(bJ  Rules  1824,  9uprm.  fo)  Rules  1824,  supra. 

(dj  Rules,  1824,  tupro.  (ej  Rules  1824,  iupra. 
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ODC  delinquent^  or  of  the  several  ddinquoits  accused  of  the 
same  oiTence,  when  this  can  conveniently  be  done  (a). 

It  is  not  necessary  that  a  dedaralion  should  recite  the  war* 
rant  by  which  the  delinquent  has  been  brought  before  the  ma* 
gistrate  (b). 

The  course  nioper  to  be  followed  where  it  is  necessary  to 
take  a  dechurationy  as  a  party,  finom  a  person  who  has  pre- 
viously been  examined  as  a  witness,  is  noticed  in  this  next  di- 
vision of  this  subject,  which  regards  *^  Precognition*^  c 

Articles  shewn  to  the  prisoner  in  the  course  of  his  declara- 
tion, e.g.  stolen  goods,  forced  documents,  instruments  of  mur- 
der or  housebreaking,  ought  to  be  identified,  either  by  refe- 
rences to  the  declaration  written  upon  them,  if  that  can  conve- 
niently be  done,  and  signed  by  the  prisoner  and  the  magistrate, 
and  by  the  witnesses  to  the  declaration  (in  order  that  they  may 
be  able  to  prove  that  the  articles  are  those  referred  to  in  the 
declaration)  ;  or  by  a  label  having  such  reference  and  signa- 
tures affixed  at  the  tiiyie,  with  the  seals  of  the  magistrate  and 
the  witnesses^ 

III.  Precognition. 
If  the  justice  of  the  peace,  or  other  magistrate,  do  not  see 
cause,  on  the  examination,  instantly  to  liberate  the  accused,  he 
must,  in  cases  requiring  to  be  laid  before  the  crown  counsel, 
take  without  delay  a  precoffniiiony  as  it  is  called,  concerning 
the  grounds  of  suspicion  of  nis  guilt,  by  taking,  in  writing,  the 
declarations  of  such  persons  as  have  cause  of  knowledge  re- 
specting the  charge.  If  the  witnesses  be  not  attending  at 
the  time,  so  as  to  be  examined  without  delay,  it  is  lawful  for 
the  maffistrate  to  commit  the  prisoner  to  gaol,  there  to  remain 
for  farther  examination,  or  until  a  precognition  shall  be.  taken. 
And  against  a  warrant  of  this  form  he  is  not  entitled  to  hia 
relief  bv  bail  as  a  matter  of  right,  though,  in  cases  of  petty 
crime,  oe  is  often  indulged  with  it.  In  this,  as  in  all  other 
things,  the  magistrate  miut  use  good  faith  and  fair  dealing 
with  the  prisoner.    For,  if  he  unreasonably  delay  to  take  the 

E recognition,  or  make  use  of  false  and  affected  pretences  of 
irther  inquiries,  in  order  to  lengthen  the  man'^s  confinement, 
he  shall  be  answerable  for  this  malversaUon  (c).  The  com^* 
mitmcnts  for  examination,  or  for  farther  examination,  may  be 
renewed  according  to  occasion  till  the  magistrate  sees  proper 
to  opipmit  for  trial ;  but  it  is  essential  that  no  unnecesQary  de- 
lay occur. 

• »  •.  ^ 

fnj  Hiimo,  ii.  31«-S0 liuUs  1824,  svpra.  ^6;  Rules  1S24,  tujpta. 

(c)  Hum^ii.  7A,  79- 
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It  k  notked  under  Wrongoua  Imprieonmeni,  that  doae 
imprisonment,  that  is  solitary  and  inacoefinble  imprisoninent, 
wbere  access  is  denied  to  friends  and  agents,  beyond  eight  days 
from  the  time  of  commitment,  is  prdbiUted.  It  is  evidenuy 
TOoper  that  witnesses,  of  whom  there  is  reason  to  apprehend 
ttat  they  may  be  biassed  or  corrupted  by  the  accused,  be  pre* 
cognosced  while  be  is  under  dose  imprisonment. 

It  will  readily  occur  that,  though  the  ordinwjr  case  is  here 
supposed  of  the  accused  being  in  custody,  and  being  examined 
be^re  the  precognition  is  commenced,  yet  several  particulars 
necessary  to  be  investigated,  in  the  way  of  precc^ition,  may 
oiken  faU  to  be  inquired  into  and  ascertained  before  the  accused 
is  in  custody,  or  even  before  susjndon  has  attached  upon  any 
particular  person  as  the  perpetrator  of  the  mme ;  for  example, 
the  appearances  at  the  place  where  a  nmrder  has  been  com- 
mitted and  the  like. 

In  many  cases,  particularly  those  c^  murder,  fire-raising,  &o« 
much  advantage  may  be  derived  from  the  magistrate,  or  other 
person  of  superior  intelliffence,  repairing  instantly  to  the  spot 
where  the  cnme  is  committed,  so  as  to  ascertain,  with  preci- 
sion, all  appearances  that  are  there  exhibited,  such  as  marks  of 
feet,  blood,  &c.  fa)^  and  providing  proper  witnesses  to  observe 
and  move  those  appearances  if  necessary  (bj. 

Tne  course  for  compelling  the  witnesses  to  appear  is  by  war- 
rant of  dtation  subscribed  bjr  the  judge,  which  he  may  equally 
give  of  his  own  motion,  or  on  the  application  of  the  private 
or  public  accuser.  This  order,  in  case  of  their  refusal,  or  con- 
tumadous  failure  to  attend,  may  be  followed  with  second  dili> 
gence,  as  it  is  called,  or  warrant  to  apprehend  the  persons  in 
de&ult,  and  bring  them  before  the  judge  to  be  examined* 
After  thdr  appearance  also,  if  they  refuse  to  answer,  they  may 
in  like  manner  be  coerced  with  imprisonment  till  they  comjdy. 
Where^  from  popular  favour  towinrds  the  prisoner  or  the  ot- 
fenoe,  or  other  cause,  the  truth  cannot  otherwise  be  obtained, 
the  witnesaes  may  be  put  upon  oath ;  which,  if  they  shall  re- 
frue,  they  ^are  for  this  contempt  also  liable  to  be  imprisoned  (cj. 
But  it  appears  that  witnesses  oug;ht  to  be  precognosced  upon 
oath  with  great  caution,  and  that  it  ou^ht  to  be  done  as  seldom 
as  possible.  To  prevent  concert,  their  declarations  are  taken 
separately,  out  of  each  other'^s  presence ;  and  otherwise  they 
cannot,  in  the  ordinary  case  at  least,  appear  as  witnesses  on  the 
trial. — (See  Progfy  sect  Criminal,  how  witnesses  examined.-?^ 

faj  Rules  1765,  supr^.  (b)  Rules  1824,  suprtu 

(c)  Hume,  u.  79. 
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Petjurjfi  &c.)-— Neitber  ihe  aeciued,  nor  anyone  for  him,  need 
be  (nor  ought  to  be)  adnitted  to  these  pioceedkigB ;  nor  can 
he  demand  as  of  right  a  copy,  or  even  a  pemsait^  die  dedara- 
lions ;  and  though  the  magistrate  may,  and  certainly  will  at- 
tend to  his  suggestiona  m  calling  witnesses,  as  little  is  there 
any  allowance,  at  this  period,  of  the  citation  of  witnesses  by 
process  at  the  prisoner's  instance,  or  on  his  behalf.  Ail  pre- 
cognitions must  be  taken  before  the  raising,  or  at  least  bc£[>re 
ezeentioQ  of  the  libel  (a). 

The  declarations  of  witnesses  in  a  pvect^ition  can  never 
be  used  io  any  shape  against  those  witnesses ;  and,  indeed, 
they  may  call  for  them  if  they  please,  and  see  them  cancelled 
before  tney  give  their  evidence  m  the  trial. 

It  may  happen  that  one  who  is  cited  as  a  witness  appears, 
on  enquiry,  to  have  been  himself  concerned,  in  a  diffident  ca- 
pacity, in  that  which  he  relates,  so  as  to  make  it  proper  that 
ne  should  be  examined  as  a  party  accused.  The  proper  course 
in  such  a  case  is  to  cancel  his  declaration  as  a  witness,  and  eat- 
amine  him  of  new  as  a  party,  after  putting  him  on  his  guard 
as  to  the  difierent  and  more  serious  situation  in  which  he  is 
now  placed  (b).  It  appears  that  the  declaration  ought  to  be 
cancelled  (that  is  destroyed  or  rendered  ^together  ill^ble)  in 
his  presence,  in  order  that  he  may  feel  himself  at  full  liberty 
when  about  to  undergo  his  examination;  and  that  it  ought 
not  to  be  preserved  and  referred  to  in  the  declaration  as  a 
party,  eyen  though  he  should  consent,  as  the  dedaration  as  a 
witness  is  taken  for  a  purpose  altogether  different,  and  und^ 
an  obligation  to  answer  the  (juestions  put 

In  cases  where  a  person  has  received  such  violence  .as  to  in- 
duce the  belief  that  his  life  is  in  any  degree  of  danger,  the  de- 
claration of  such  person  should  be  taken  up<m  oath,  in  presence 
of  credible  witnesses,  who  should  subscribe  the  same  along  with 
the  judge  who  takes  the  declaration,  and  with  the  party  de- 
daring,  if  he  is  able.  And  in  the  event  of  any  unexpected 
turn  in  such  person^s  case,  the  medical  persons  who  are  usually 
employed  ought  to  be  instructed,  (if  there  is  no  time  to  call  in 
a  mi^istrate),  to  take  down  the  statement  of  the  dyii^  person 
before  witnesses.  A  similar  course  should  be  followed  yith  re- 
gard to  every  person  who  is  to  be  a  witness  upon  a  trial,  and 
who  happens  to  be  taken  dangerously  ill  (c).  If  the  person 
examined  be  aware  of  his  danger,  it  is  proper  that  this  should 
appear  in  his  declaration,  as  it  gives  it  greater  weight ;  *^*  " 
he  be  not  aware  of  his  danger,  and  if  it  be  considered  by  the 

{a)  Huuie,  ii.  7a-S0.  ^h)  Ibid.  80-         <c)  Vi^^  1824,  supra. 
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iredical  attendants  to  be  ineicpedient  to  inform  him  of  it,  the 
declaration  ought  nevertheless  to  be  taken,  as  it  will  still  be 
received,  and  may  be  an  important  ingredient  in  the  evidence. 
When  there  is  any  reason  to  suppose  that  death  has  pro- 
ceeded from  violence,  or  not  from  a  natural  cause,  the  body 
ought  to  be  immediately  examined,  and  opened,  if  necessary,  by 
persons  of  medical  skill,  (under  a  warrant  granted  for  that  pur- 
pose) and  an  investigation  made  into  all  circumstances  con- 
nected with  the  case.  The  persons  of  medical  skfll  ought 
without  delay  to  fiimish  a  report,  setting  forth  the  circumstan- 
ces they  observe,  and  their  opinion  thereupon ;  and,  in  the 
event  en  any  difference  of  opinion,  they  ought  each  to  ftimish 
a  separate  rqx>rt.  In  those  cases  where  death  is  not  immedi- 
ate, care  should  be  taken  to  obtain  accurate  evidence  in  regard 
to  the  treatment  of  the  person  injured  from  the  time  of  his  re- 
ceiving the  injury,  until  death  shall  have  taken  place  (a). 

When  the  dead  body  of  a  new  bom  child  is  found,  the  usual 
experiment  of  dropping  the  lungs  into  water  ought  to  be  tried, 
to  know  if  it  has  breaUied  (though  the  floating  of  the  lungs  is 
less  conclusive  of  the  child  having  breathed  than  was  at  one 
time  supposed. — Bee  Hume,  i.  S88  ;  and  Burnett,  Appendix, 
S4).  Tne  condition  of  the  body  of  the  child  must  also  be  in- 
spected, to  see  whether  it  be  to  the  full  time ;  and  whether 
any,  and  what  marks  ef  violence  appear  on  the  body  (bj. 

The  body  of  a  woman  suspected  of  having  brought  forth  a 
child  must  be  examined  by  skilful  persons,  by  a  warrant  for 
that  purpose  (c). 

When  a  person  is  suspected  to  have  wounded  or  killed 
another,  his  person,  house,  and  repositories,  ought  to  be  care- 
fully searched  fbr  bloody  clothes,  and  for  Qword,  or  other 
weapon,  1^  which  the  wound  may  have  been  given  ;  and  the 
condition  of  the  things  so  found  ought  to  be  as  specially  and 
particularly  described,  as  the  nature  of  them  will  admit,  by  the 
declarations  of  the  witnesses  present;  and  to  be  ascertained, 
where  that  can  be  done,  by  labels  affixed  and  sealed  to  them, 
with  a  writing  on  them,  relative  to  the  declarations  of  the  de- 
linquent or  witnesses,  subscribed  by  them  and  the  judge.  In 
some  articles,  e,  g.  stolen  books,  forged  papers,  &c.  the  referen- 
ces to  the  declarations  may  conveniently  oe  written  on  the  ar- 
ticle. The  same  rule  ougnt  to  be  observed  as  to  other  crimes  ; 
and  the  pieces  of  writing,  instruments  of  committing  the  delict, 
stolen  goods,  &c.  so  found,  to  be  marked  as  above  directed  (d), 

(a)  Rules,  1824,  9upra,  (h)  Rules  1795)  $upra> 

(c)  llume,  U.  A]ip.  0.  (H)  Ibid. 


The  criiiiinal  act  ought  to  be  as  distinctly  specified  as  po8« 
sible.  I.  The  manner  of  it  should  be  described  as  particularly 
as  can  be  done.  For  example,  in  the  case  of  robbery,  the 
detail  of  the  mode  of  committing  the  crime  ought  to  be  given, 
the  things  taken  from  the  person  assaulted  ought  to  be  describe 
ed,  and  the  mode  in  which  they  were  taken,  whether  by  actual 
▼lolence  or  by  presenting  a  pistol,  or  the  like ;  and,  in  snort,  all 
that  passed  on  the  occasion  (a).  And  in  more  complex  crimes, 
as  bribery,  a  veiy  circumstantiate  account  of  the  facts  is  ne- 
cessary (bj.  In  some  cases^  however,  as  fire-raising,  certain 
cases  of  murder,  &c.  it  is  sometimes  not  possible  to  learn  much 
of  tlie  detail  of  the  offence  (c).  When  there  is  a  wounds  the 
part  of  the  body,  and  6ther  particulars  of  the  wound,  ought  to 
be  described.  S»  The  time  and  place  of  the  offence  ought  to 
be  described  as  distinctly  as  possiblci  The  place  is  extremely 
materiaL  It  ought  to  be  distinctly  described  by  its  parish  and 
eounty.  When  committed  in  a  ton^n,  consisting  of  two  or 
more  streets,  the  name  of  the  street  should  be  specified  ;  and 
in  those  offences  which  are  frequently  perpetrated  at  a  distance 
from  any  habitation,  such  as  murder,  assault,  or  robbery,  the 
locus  deUcH  should  be  ascertained,  not  only  by  parish  and 
county,  but  by  its  [m>ximi^  to  some  known  place,  which  must 
be  accurately  described  (a) ;  as  at  such  a  bridge,  or  about 
half  a  mile  nrom  such  a  church,  upon  the  road  leading  from 
that  church  to  such  a  place,  or  the  like.  If  the  parish  be 
doubtful,  the  parishes  amongst  which  the  doubt  lies,  and  any 
circumstances  which  render  one  of  them  mote  probable  than 
the  rest^  ought  to  be  mentioned.  In  some  cases,  as  forgery, 
incendiary  letters,  &c.  it  is  impossible  to  attain  very  great  pre* 
ciston  as  to  the  place  (e).  The  time  of  the  offence,  too,  and  of 
the  circumstances  connected  with  it,  ought  to  be  as  distinctly 
ascertained,  by  a  competent  number  of  witnesses,  as  can  be 
accomplished  (f).  And  pains  should  be  taken  also  to  endea- 
vour to  fix  the  time  in  the  recollection  of  the  witnesses,  so  that 
they  may  speak  accurately  on  this  point  at  the  trial ;  and  they 
may  be  directed  to  mark  down  the  time,  so  that  it  may  not  es- 
cape them  in  the  interval  between  the  precognition  and  the 
trial  (g). 

'.  Care  ought  to  be  taken  to  give  the  name  of  the  accused, 
and  .tif  every  witness  (according  to  the  orthography  used  by 
them),  and  also  to  design  them  by  their  place  of  abode,  parish, 

fa)  See  Hume,  \l  184-5.  fb)  Ibid.  185.  fc)  See  iWd.  180. 

Cdj  Rules  1824,  ntpra.  (e)  Hume,  ibid.  199-2ia. 

(f)  See  ibid.  213-218.  (g)  Rules  1824,  *tfpra. 
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afid  shire ;  and  not  to  design  any  person  in  general,  in  such  a 
place f  bnt  his  particular  occupation  ought  to  be  expressed ;  and, 
if  be  cannot  be  designed  in  that  way,  at  least  he  ought  to  be 
ifesigned  as  son  to  such  a  one  (a).  It  is  a  flaw  in  the  indicu 
nient  if  it  be  materiaHy  wrong  in  either  the  name  or  designation 
of  the  accused ;  or  if  it  give  a  general  or  equivocal  desonption 
of  him.  When  a  person  has  assumed  varkms  names,  as  many 
of  those  as  can  be  learned  ought  to  be  ftimished  fb).  If 
nearly  the  same  accuracy  be  not  obsenred  in  the  name  and  de- 
signation of  a  witness,  be  may  be  objected  to  upon  the  trial, 
and  will  be  set  aside,  which  may  often  defeat  the  ends  of  jus- 
tice  fc). 

Tne  age  of  the  witness  ought  to  be  taken  down. 

When  the  precognition  is  taken  in  one  county,  and  any  of 
the  witnesses  reside  in  another,  this  ought  to  be  distinctly 
mentioned  (d). 

When,  be^een  the  time  of  sending  np  the  Recognition  to 
the  agent  for  the  Crown  at  Edinburgh,  or  the  tnne  of  serving 
the  indictment,  and  the  time  of  the  circuit,  any  of  the  wit* 
Besses  change  their  place  of  residence,  notice  of  tiiis  ought  to 
be  immediately  transmitted  to  the  agent  for  the  Crown  (e)^ 

Care  ought  to  be  taken  to  give  the  statement  of  the  witnesses 
as  correctly  as  possible  in  their  own  words,  espedaliy  as  to 
every  point  of  any  importance,  and  on  no  account  to  make  the 
evidence  appear  stronger  than  can  be  fully  supported  in  the 
event  c^  a  trii^  The  nature  of  the  defence  to  which  the  ac- 
cused may  probably  have  recourse  ought  also  to  be  kept  in 
view,  and  evidence  calculated  to  meet  that  defence,  as  far  as 
possiUe,  supplied  (f). 

It  is  desirable  that  the  dress  which  a  delinquent  wears  when 
apprehended  should,  if  possible,  be  preserved,  so  as  he  may 
wear  it  at  his  trial.  Owing  to  the  change  of  dress,  a  difficulty 
h  often  experienced  in  the  identification  of  persons  accused  ; 
and  in  those  cases  where  there  is  a  risk  of  a  question  as  to  the 
idenii^  of  the  accused  being  raised,  he  ought  not  to  be  allowed 
to  mtSih  any  decided  alteration  in  his  appearance,  such  as 
Aaving  his  head,  dying  his  hair,  and  aUowing  whiskers  to 
grow  to  a  latge  sise,  or  removing  them  altogether,  &c. ;  and  if 
any  such  alteration  should  take  place,  it  ought  to  be  imme- 
diately  communicated  to  the  procurator-fiscal,  and  by  him  in<* 

fa)  Rules  I7669  mpra. — Rules  1824,  tupra.  (h}  Hume,  U.  KH 

(e)  Ibid.  957.  (d)  Rules  1766,  tupra. 

(€j  Hume,  li.  Apfv  9.  (f)  Rules  1824,  suprm. 


timated  to  the  Crown  agent,  if  tbe  case  is  to  be  tried  in  the 
Court  of  Jnsticiaiy  (a). 

All  articleft  produced  should  hare  labels  affixed  to  them^ 
with  a  writing  thereon,  8%iied  by  the  witness  or  witnesses,  hf 
whom  such  articles  or  labels  are  to  be  identified.  Sutih  labeb 
should  be  fixed  to  the  articles  as  soon  as  possible,  so  as  it  nay 
not  be  necessary  to  trace  them  through  different  hands,  and  in 
such  a  manner  that  they  cannot  be  remored  without  breaking 
the  seal,  the  identity  of  which  it  nu^  be  necessary  to  prore  fb). 

Whese  matter  of  9erioms  difficulty  or  doubt  occurs  in  the 
course  of  taking  a  precognition,  communication  may  be  made, 
but  without  demy,  as  to  the  difficulty,  and  the  precognition,  ao 
far  as  taken,  mw  be  transmitted  to  the  Crown  agent,  for  the 
adrice  of  the  King''s  counsel ;  but,  in  general,  precognitions 
should  at  onee  be  completed,  and  should  not  be  transmitted  in 
portions,  or  in  an  unfinished  state  (c). 

This  is  the  course  advised  for  sheriffs ;  but  when  such  a 
thing  threatens  to  occur  before  a  justice  of  peace,  it  seemsi 
usually,  the  proper  course  to  allow  the  whole  matter  to  go  to 
the  sherifi^  that  he  may  finish  the  precc^ition. 

If  the  precognition  produce  such  evidence  against  the  ac^ 
cnsed  as  may  reasonably  be  expected  to  obtain  a  conviction 
upon  a  trial,  he  is  committed  for  trial.  (See  Commitment  Jot 
Trial). 

So  soon  as  the  precognition  is  completed,  it  ought  to  be 
sent  to  the  crown  agent ;  and  it  must,  in  every  instance^  be 
accompanied  by  a  schedule,  which  must  be  correctly  filled  up, 
so  as  to  shew  that  no  undue  delay  has  taken  place  in  toe 
course  of  the  proceedings,  and  that  the  accused  has  not  suf- 
fered  any  unnecessary  severity  in  regard  to  his  imprison- 
ment (d),     A  fi>rm  of  the  sch^ule  is  annexed  to  the  rules  by 
the  crown  counsel  in  1824  for  precognitions,  which  are  sent 
to  the  procurator-fiscals.    It  consists  of  the  fioUowing  columns : 
^— Name  of  the  accused — Date  when  first  committed  to  prison- 
Place  where  accused  committed,  and  by  what  magistrate-^ 
Crime— Date  of  warrants  of  commitment  for  fiulher  examina- 
tion— ^Dates  of  declarations  of  accused — Date  of  warrant  of 
commitment  until  liberated  in  due  coarse  of  law— Whether 
prisoner  in  jail  or  liberated  on  bail — Date  of  the  last  step 
taken  in  the  precognition— ^Date  of  forwarding  precognition  to 
the  crown  agents  . 

Along  with  the  precognition  should  be  transmitted  not  only 

(a)  Rules  1S24,  9upra.  (h)  Kulw  ^^f^^J**f%f^  ^«.«. 

(ej  llulea  1765,  nipra.~Rule8  1824,  Bupra.        (d)  Rules  1824,  mpr* 
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die  declanitionsof  the  accused^  but  any  foiged  notes,  or  other 
wiitings  produced  in  the  course  of  the  precognition,  and  du- 
plicates  cf  all  the  labels  referred  to,  so  that  the  crown  counsel 
may  be  prepared  to  give  a  proper  description  in  libelling  on 
any  of  such  articles  (a).  Larger  articles,  e.  g.  goods  stolen, 
guns,  bludgeons,  &c  are  generally  allowed  to  remain  in  the 
custody  of  the  magistrate,  or  his  officers,  till  directions  with 
regard  to  them  are  received  from  the  crown  agent. 

It  was  provided  by  an  act  of  Parliament  that  informations 
for  trying  crimes  at  the  circuits  should  be  by  presentments  to 
be  made  by  the  justices,  or  1^  sheriffs,  &c.  at  certain  pre^ 
scribed  times  (b).  But  the  conducting  c^  precognitions  nas 
usually  been  idlowed  to  fall  into  the  hands  of  the  sheriff,  who 
generally  has  the  offender  in  custody,  or  under  bail,  and  the 
whole  precognition  finished  and  transmitted  to  the  King's 
counsel,  before  the  time  appointed  by  statute  for  making  re- 
gular presentment  (c).  And  it  is  understood  that,  when  ar 
justice  does  finish  a  precognition,  he  immediately  transmits  it 
to  the  agent  for  the  crown,  without  getting  rq^liur  presentment 
made  at  all. 

The  declarations,  precognition,  &c.  ought  to  be  written  in  a 
distinct  hand,  to  prevent  mistakes,  especially  in  proper  names 
and  names  of  places  (d). 

All  letters  or  communications,  in  relation  to  delinquents, 
ought  to  be  sent  directed  to  the  agent  for  the  crown  at  £din« 
bu^h  (e). 

IV.  FORMS  OF  PROCEEDINGS. 

1.  Petition  by  Procurator-Fiscal. 

**  Unto  the  Honourable  his  Majesty^s  justices  of  the  peace 
<<  for  the  county  of  R, 

*'  The  petition  of  A  B,  procurator.fiscal  of  court,  for  the 
<<  public  interest. 


« 


Humbly  sheweth. 


€1 


That  C  D""  [design  him]  ''  did  at  upon 

^'  the  day  of  or  one  or  other  of  the  days 

fa)  Rules  1824,  aupra, 

(bj  S  Anne,  c.  16.  sect.  4.    Tor  the  form  of  an  infoimation  and  preaenU 
ment  with  the  deUverance  upon  it,  see  Hume,  ii.  521-2. 

(cj  Hume,  ii.  26.  (dj  Kules  1706,  svpra,  (e)  Ibii 
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*^  of  that  moiith,  or  of  preceditig,  or 

*«  following"  [state  the  offence]. 


cc 

CC 


Mayit  therefore  please  your  Honours  to  grant  warrant  to 
seardi  for  and  apprehend  the  said  C  D,  and  to  bring  him 
before  you  for  examination ;  and  thereafter  to  grant  war- 

<*  rant  to  commit  him  to  jail,  there  to  be  detained  till 

'^  brought  to  trial  for  the  said  crime,  oi^till  liberated  in  due 

*■  course  of  law.*" 

A  B,  P.  F. 

8.  Warrant  to  ArreHjbr  Ewaminaikm, 

i Place  and  date]-^<<  I,  O  H,  Esq.  of  one  of 

is  Majesty^s  justices  of  the  peace  for  the  county  of  R,  hav- 
*<  ing  conddered  the  foregoing  petition,  grant  warrant  to  con* 
'<  stables  to  search  for  and  appretiend  the  said  C  D,  and  to  bring 
**  him  before  any  one  of  the  said  justices  for  examination.'*^ 

•*  G  H,  J.  P. 

[When  the  arrest  takes  place  without  a  previous  written  ap- 
plication, it  may  be  in  the  following  terms  :-^] 

E'kce  and  date]— <<  I,  6  H,  Esq.  of  one  of  his 

ajesty^s  justices  of  the  peace  for  the  county  of  R,  being 
«  credibly  informed  that  C  D"^  [design  him]  ''  did  at 
<<  on  or  one  or  other  of  tne  days  of  that  month,  or 

<<  of  preceding,  or  following,'**  [state  the 

ofiencej  ^'  do  therefore  grant  warrant***  [as  above]. 

Sw  IndorHng  Warrant. 

[Place  and  date.] — ^<  I,  one  of  the  justices  of  the  county 
«  of  grant  concurrence  to  the  execution  of  the  pre- 

*'  oedinff  warrant  within  the  said  county.** 

««  J  K,  /.  P.** 

4.  Prisoner'^s  Declaration. 

*«At  the  day  of  ,  /cars, 

"  in  presence  of  G  H,  Esq.  of  one  of  his  Majesfy  s 

^*  justices  of  the  peace  for  the  shire  of  . 

**  Compeared  C  D**  [design  Wm]  «  aged  Tf^^^J?-^ 

"  being  examined  by  the  justice,  declares,  That**  [iniert  Ins 
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statement].     ^  And  being  shewn  to  the  dedaitot, 

*'  to  which  a  label  is  aflBxed,  signed  by  the  dedarant  and  the 
**  justice  as  relative  hereto,*^  [or]  **  which  is  marked  by  the  de^ 
^  clarant  and  the  jnstioe  as  rdatiye  hereto,^  [or]  **  a  person 
^  describing  himsdf  to  be  being  shown  to  toe  de* 

*^  clanmt,  declares,  &c.  All  which  he  declares  to  be  truth)  and 
**  declares  that  he  cannot  write^  [if  it  be  so]. 

CD. 

G  H,  /•  P. 

[Numbers,  e.  g.  dates  or  sums  ought  to  be  expressed  in 
words,  except  where  they  are  professedly  copies  of  numbers  ex* 
pressed  in  figures,  such  as  the  date  or  number  of  a  stolen  or 
mged  bank  note,  or  the  number  of  a  stirien  watch.] 
•  [The  declarsent,  if  he  can  and  will  write,  and  the  magistrate^ 
ought  to  8^  every  page.] 


<<  The  declaration,  written  on  this  and  the  preceding 

'*  P*g^  ^<M  freely  and  voluntarily  emitted  before  the  iustice, 
<*  of  the  date  which  it  bears,  by  the  therein  designed  C.  D. 
<^  who  was  in  his  sober  senses  at  the  time ;  and  the  same  being 
*<  read  over  to  him,  he  adhered  thereto;  aU  in  piesence  of  N  O, 
<<  P  Q,  and  R  S,""  [design  them.] 

"NO. 

*«PQ. 

«  R  S.^ 

"At  the  day  of  one  thousand 

"  dght  hundred  and  years.    This  [or  *^  the 

"  to  which  this  label  is  affixed^]  "  is  that  referred 

"  to  as  being  shewn  to  C  D  in  his  declaration  of  this  date,  be- 
"  fore  G  H,  Esq.  one  of  his  Majesty ''s  justices  of  the  peace  for 
"  the  county  of  ^ 

«  I  K,''  [witness]  «  C  D. 

"  L  M,'' [witness]  "  G  H,  /  Pr 

5.  Affiicaliumjbr  Citation  of  Witnesses  in  a  Precognition, 

"  The  petitioner  craves  that  your  Honours  may  grant  war- 
"  rant  for  citing  witnesses,  in  order  to  be  examined  as  in  a 
^^  precognition  rq;arding  the  charge  stated  in  the  petition.^ 

«  A.  B,  P.  F. 
[Or  this  may  be  insierted  in  the  prayer  of  the  petition  for  arrest, 
in  which  case  it  is  included  in  the  same  warrant]. 


6.  Warrani  io  Cite  Witnesses. 

[Phce  and  date.]—'*  The  justice,  having  considered  the 
<<  forgoing  representation,  grants  warrant  to  constabks  for  cit- 
^  ing  witnesses  as  craved. 

"  G.  H.  /.  pr 

7.  Ccfpy  of  Citation  to  Witnesses. 

*'  I,  L  M,  constable,  charge  yon  N  O,^  [derign  him]  to 
^  appear  before  his  Migesty^s  justices  of  the  peace  for  the 
**  county  of  ,  at  npon  the 

^  day  of  ,  to  be  examined  in  a  precognition  at 

^  the  instance  of  the  procurator  fiscal 

«  L  M»  Constable.'' 

8.  PrecognUion  of  Witnesses. 

<'  Edinburgh,  182        Compeared  N  O,""  [de- 

^  sign  htm]  **  aged  years,  who  being  examined,  De« 

^  clares,^  [take  down  the  substance  of  his  statement]  *<  Ail 
**  which  he  declares  to  be  truth. 

«N  O. 

«  G  H,  J.  pr 

^  C<»npeared  P  Q,"*  [dengn  him]  <<  aged,""  &c.  [as  above.] 
9*  Commitment  Jbr  Examination^  or  Jbrtber  Examination. 

J  [Place  and  date] — <<  The  justice  having  considered  the 
or^oing  petition  and  the  declaration  of  C  D,^  {where  the 
arrest  took  place  without  a  previous  written  application,  and  on 
the  justice^s  own  motion,  as  in  No.  2  of  these  forms,  the  words 
**  foregoing  petition  and  *"  to  be  omitted]  '<  grant  warrant  to 
*^  constables  to  commit  him  to  the  tolbootn  of  ,  the 

*^  keepers  whereof  are  hereby  ordered  to  detain  him  fnr  (fiw- 
**  ther)  examination. 

"  G.  H,  /.  Pr 

See  Commitment  Jbr  Trial,     Bail.     Liberation. 
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ARRESTMENT  and  FURTHCOMING. 

This  is  a  diligence  by  which  the  law  conveys  a  moVeabl« 
claim  from  the  person  in  right  of  it  to  his  creditor.  It  consists 
of  two  parts,  Arrestment  and  Furthcoming. 

1.  Arrestment. 
Arrestment  is  the  command  of  a  judge,  by  which  he  who 
is  debtor  in  a  moreable  obligation  to  the  arrester^s  debtor, 
whether  to  pay  a  debt,  or  to  deliver  a  subject  belonging  to  the 
arrester^B  debtor,  is  forbidden  to  make  payment  of  bis  debt,  or 
to  perform  his  obligation,  till  the  debt  due  to  the  arrester  be 
paid  or  secured  (cl).  The  arrester^s  debtor  is  usually  called 
the  common  debtor :  He  in  whose  hands  the  diligence  is  used, 
the  arrestee  (b).  The  warrants  from  inferior  courts  for  ar- 
resting are  commonly  called  precepts.  These  precepts  cannot 
be  executed  against  the  arrestee  beyond  the  mferior  judge^s 
territory  (c). 

Arrestment  mav  be  obtained  on  the  creditor  institutii^  an 
action  before  the  judge  for  his  debt,  which  is  called  an  arrest- 
ment on  the  dependence  (d)y  and  may  be  obtained  summarily 
upon  production  of  the  libelled  summons  (e).  It  appears  that 
justices  may  thus  authorise  arrestment  on  the  dependence  of 
actions  brought  before  them,  not  under  the  small  debt  act ; 
(See  JuHiceSy  sect.  Particulars  not  in  commission);  but  it 
seems  very  questionable  how  far  arrestment  on  the  dependence 
can  proceed  upon  actions  brought  under  the  small  debt  act, 
as  tnat  act  only  specially  authorises  arrestment  on  decree; 
and^  although  such  arrestments  are  used  in  some  counties,  it 
is  understood  not  to  be  the  general  practice,  and,  in  particular, 
it  is  not  the  practice  in  the  county  of  Edinburgh.  Arrest- 
ment is  also  obtained  from  justices  upon  decrees  pronounced 
fay  them  either  under  the  small  debt  act  or  otherwise.  Re- 
gistration of  written  obligations  by  consent,  in  order  to  found 
constructive  decree,  is  allowed  in  certain  courts,  but  seems  not 
competent  before  justices,  as  they  have  no  proper  civil  juris- 
diction. 

1.  On  what  ffKOunds, 

Arrestment  may  be  used  on  any  debt  in  which  the  debtor  is 
personally  bound.  It  cannot,  iii  the  common  case,  proceed  on 
a  debt  of  which  the  term  of  payment  is  not  yet  come ;  but  it 
may,  if  the  debtor  be  declining  in  his  circumstances,  and 

faj  Erak.  iii.  6.  2.  (b)  Ibid.  (cj  Ibid.  3.  fdj  Ibid. 

(ej  54  Geo.  III.  c.  137,  sect.  2. 
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squandering  his  funds,  or  if  other  creditors  be  canning  them 
off  by  diligence  (a). 

It  cannot  proceed  where  the  object  of  the  action  is  to  obtain 
specific  performance  ot*  a  fact  (b). 

2.  In  whose  hands. 

The  precept  of  arrestment  is  commonly  in  general  terms  to 
arrest  all  sums  due  to  the  common  debtor ;  and  the  arrestmcni 
is  laid,  in  the  like  general  terms,  in  the  hands  of  any  person 
whom  the  party  pleases ;  so  that  it  becomes  a  question  for  the 
judge  afterwards  what  shall  be  its  effect. 

The  arrestment  must  be  used  in  the  hands  of  a  person  who 
is  accountable  directly  to  the  common  debtor.  For  instance, 
A  being  indebted  to  B,  B  being  indebted  to  C,  and  C  wishing 
to  attach  the  debt  due  by  A  to  B,  he  cannot  attach  money  of 
A  in  the  hands  of  A'*s  factor,  by  arrestment  in  the  factor^s 
hands,  because  that  person  is  debtor  to  A,  not  to  B  (c).  The 
only  exception  is  in  the  case  of  a  corporate 'body.  Arrestment 
may  be  used  in  the  hands  of  their  treasurer  or  directors,  or 
other  proper  officers,  for  a  debt  due  by  the  corporate  body  to 
the  common  debtor  (d). 

Arrestment  cannot  be  used  effectually  in  the  hands  of  the 
common  debtor  himself,  nor  in  the  hands  of  any  person  having 
the  naked  custody,  who  is  truly  possessing  for  the  debtor. 
Thus,  furniture  cannot  be  arrested  in  the  hands  of  the  common 
debtor'^s  servant,  nor  the  chest  of  the  common  debtor,  he  being 
a  servant,  in  the  hands  of  his  master.  Poinding  is  the  proper 
diligence. 

8.  Against  what 

All  moveable  goods  belonging  to  the  common  debtor,  in  the 
possession  of  third  parties,  may  be  arrested ;  and  all  moveable 
debts  due  to  him,  whether  pure  or  conditional,  and  the  arrears 
of  rent,  or  interest  from  heritable  subjects,  and  every  claim 
competent  upon  moveables  (e)\  and,  now,  debts  by  bonds 
bearing  interest,  or  having  clauses  of  infeftment,  if  no  infeft- 
ment  nave  been  taken  on  them  (f). 

'  It  is  not  necessary  that  the  arrestee  be  immediate  debtor  to 
the  common  debtor  in  a  liquid  sum.  It  is  sufficient  that  the 
arrestee  have  become  accountable.  For  example,  if  the  com- 
mon debtor  be^partner  of  a  company,  even  though  their  funds 

(aj  £r8k.  lit  e.  10.  fb)  Ibid. 

fcj  Muirhead  and  M'Michael  against  Miller,  Diet  t.  57- 

(d)  Keir  against  Menzies,  10th  January  1730.  Kilk.  Arrestment,  3 — 
^iossman  against  Carniichael,  22d  June  1742»  Diet.  iiL  43 — Dalr^mple 
against  Bertram,  23d  June  1702.    Kamcs. 

(ej  Erskinc,  iii.  6.  0.  f/j  1601,  c  51. 
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be  vested  in  heritable  property,  his  creditor  may  anest  his 
share  in  the  company^s  hands. 

The  debt  against  whidi  arrestment  is  used  must  be  an  ex- 
isting debt  It  is  not  necessary,  however,  that  it  be  imme- 
diat^y  exigible.  For  instance,  arrestment  may  be  used  to-day 
i^ainst  a  bond  not  doe  for  six  months,  though  ezecutiou  by 
furthcoming  must  of  course  be  debyed  (i%).  In  like  manner, 
arrestment  in  the  hands  of  an  employer  affects  the  whole  sum 
due  to  the  tradesman  for  work  in  progress,  though  payable  faf 
iBsUdments. 

In  debts  which  carry  a  yearly  nrofit,  the  rent,  interest,  or 
profit  of  the  past  terms  and  of  the  current  term  only,  can  be 
arrested,  (not  the  current  year  (b)^  unless  the  payment  be  ani^ 
nual).  The  rest  is  accounted  fitture  debt  (c).  For  instance, 
arrestment  used  before  Whitsunday  in  the  hands  of  a  tenant, 
\jj  the  landlord's  creditor,  attaches  the  rent  payable  at  Whit- 
sunday ;  but  it  attaches  the  rent  legally  due  for  the  half-year\» 
possession  till  Whitsunday,  though,  by  the  agreement  of  par* 
ties,  not  payable  till  a  subsequent  period  (d).  Where  the 
prkicipal  obUgation  giving  rise  to  the  annual  profits  is  arresta* 
ble  and  arrested,  it  and  all  future  profits  are  carried  (e). 

Sums  destined  by  the  granter  for  a  speciid  purpose  cannot, 
by  any  diligence,  be  inverted  from  that  purpose  ()9* 

Alimentary  claims  are  not  arrestable  where  the  chum  is 
purely  of  that  kind,  and  bestowed  for  necessary  aliment,  as  in 
the  case  of  paupers,  or  persons  receiving  an  allowance  from 
any  charitable  institution.  The  alimentary  pijDvifiions  to  the 
widows  and  children  of  ministers  are  not  arrestable  (g).  The 
pay  of  officers  and  soldiers  is  not  arrestable.  An  alimentary 
claim,  in  general,  given  by  the  donor,  specially  as  such,  and 
not  more  than  necessary,  is  not  arrestable ;  the  surplus  is.  Sa- 
laries seem  arrestable,  at  least  salvo  jure  competentite  (h). 
Minister'^s  stipends  are  arrestable  (%).  Servants^  wages  are 
arrestable,  except  probably  as  far  as  indispensably  necessary 
to  keep  them  in  a  condition  to  perform  their  service  (j). 

(a)  Stain  ill.  1.  SO — ^Brawn  agaiiist  Johiuton,  21st  February  16249 
I)urie^>-Scott  ogainst  L.  Dnuulanrig,  3d  July  1628,  Durie. 

(b)  Livinirstone,  S^c.  against  Kin&h,  lOth  March  1795. 

{e)  Krsk.  iii.  6.  0 — Seton  aoainst  Lady  Caithneas,  16th  June  1761. 

(d)  Handyside  against  Corbyn  and  Lee,  16th  January  181 9. 

(e)  Ersk.  liL  &  9.  (f)  Ibid.  iii.  6.  7- 
(g)  10  Geo  III.  c.  20,  sect  7*  & 

(h)  Hale  against  his  Creditors,  12th  February  1736,  Clerk  Humd — 
Holiday  against  M'Kaile,  23d  Feb.  1773_Laidlaw  against  Wylde,  0th 
June  1801. 

(i)  Smith  against  Earl  of  Moray,  1 3th  Bee.  1815. 

(j)  See  Bo(M^  agauist  Davidson,  9th  Julv  1688,  Stair*s  Dec — Sec  Stair, 
ui.  1.  37 — Ersk.  iU.  6.  7 Bell,  :W  Edit,  i.'  37. 
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Ddbts  due  by  bill  cannot  be  arrefted  in  the  hands  of  the 
acceptor,  so  as  to  prerent  the  common  debtor,  (who  was  drawer 
and  payee  of  the  bill,  or  who  was  holder,  at  the  time,  of  a  bill 
drawn  by  a  third  party)  from  effectually  indorsing  them  bona 
fidt  to  another  for  value  in  the  course  of  trade.  But  if  the 
common  debtor  continue  in  right  of  the  bill  till  furthoooing 
be  raised,  the  arrestment  is  effectual  (a).  Bills  cannot  be  axs^ 
rested  in  the  hands  of  a  person  to  whom  they  have  been  in* 
dorsed  by  the  common  debtor  for  a  special  purpose  (h). 

No  personal  right  to  lands  can  be  affected  by  arrestment ; 
nor  debts  which  are  heritable,  as  bearing  a  tract  oif  future  time, 
for  instance  a  bond  of  annuity,  but  the  arrears  and  corrent 
profit  c^  these  may ;  nor  debts  which,  though  originally  simply 
moveable,  have  become  real  by  the  superinduction  of  an  henu 
table  security  (c). 

4.  Loosing. 
Arrestment  may,  on  the  common  debtor^s  application,  be 
loosed,  upon  his  finding  caution  (in  the  books  of  the  infisrior 
court  granting  arrestment  (dj^)  to  pay  to  the  airester  the  sum 
arrested,  or  the  amount  of  the  debt  on  which  arrestment  is 
used,  if  that  be  less,  on  his  being  Wally  ordained  to  do  so ; 
wherever  there  is  not  either  a  formal  decree,  or  a  decree  by 
r^stration  (which  last  is  not  competent  before  the  justices). 
Even  where  there  is  decree,  the  arrestment  may  be  loosed,  on 
caution,  if  the  term  of  payment  have  not  come,  or  the  condU 
tion  have  not  existed  (e)  ;  if  the  obligation  be  an  illiquid  mu- 
lual  contract,  though  registered  (^J ;  or  it  may  be  loosed  by  the 
Court  of  Session,  tf  they  suspend  the  decree  (g). 

6.  Breach. 
If  the  arrestee  pay  or  deliver  the  sum  or  subject  arrested  to 
the  common  debtor,  he  is  liable  to  pay  the  damages  which  have 
arisen  from  his  doing  so,  with  ezpences  (hj, 

6.  Death. 
On  the  death  of  the  arrestee^  the  arrestment,  as  far  as  pro- 
hibitory, falls,  so  that  his  heir  may  pay,  unless  he  be  also  pro- 
perly interpelled ;  but  it  subsists  to  the  eSed  of  supporting  an 

fa)  Moir  against  Paxton,  Oth  Dec  1766. 

(bj  Dick  against  Goodall  and  Co.  1st  June  1816. 

fc)  Watson  aoainst  Macdonald,  6th  Dec.  1794. 

rd)  Stair,  iii.  1.  33 — Bankton,  iii.  1.  37.  Ce)  Ersk.  iii.  6.  13. 

r/j  Ibid.        Cp)  Ibid — White,  22d  July  1751,  Kilk.  Arrestment  9. 

(h)  Grant  against  Hill,  27th  Feb.  1792. 
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action  of  furthcoming,  while  the  subject  remains  in  the  hands 
of  the  heir,  or  of  giving  a  preference  to  the  arrester  over  ar« 
restment  in  the  hands  oMhe  heir.  On  the  death  of  the  com^ 
nujn  debtor^  the  arrestment  still  subsists,  and  gives  to  the  ar* 
rester  a  preference  over  another  creditor  using  confirmation  as 
executor  creditor.  On  the  death  of  the  arrester,  it  subsists^ 
to  all  effects,  in  fiivour  of  his  heir  (a). 

II.  Furthcoming. 
*  To  make  the  arrestment  effectual,  the  arrester  must  follow 
it  up  with  an  action  of  furthcoming,  calling  the  arrestee  and 
the  common  debtor,  concluding  to  have  the  debt  arrested  paid 
to  him,  or  to  have  the  subject  arrested  sold,  and  the  price  de- 
livered to  him  (b). 

Furthcoming  is  competent  before  the  ordinary  civil  court 
from  which  the  arrestment  proceeded.  In  an  arrestment  used 
on  an  action  brought  before  justices  of  the  peace,  not  under  the 
small  debt  act,  some  persons  have  thought  that  the  furthcom- 
ing is  competent  before  them,  at  least  where  the  subject  ar^ 
rested  is  a  sum  of  money  :  but  this  is  considered  not  to  be  free 
from  doubt.  Furthcoming  upon  an  arrestment  used  under  the 
small  debt  act,  where  the  subject  arrested  is  a  sum  of  m<mey, 
is  of  daily  occurrence  in  the  small  debt  court,  which  is  consti« 
tuted  an  ordinary  civil  court  for  small  debts.  Furthcoming  is 
also  competent  before  the  Court  of  Session,  or  before  any  infe- 
lior  ordinary  civil  court,  to  whose  jurisdiction  the  arrestee  is 
amenable,  although  the  arrestment  did  not  proceed  from  it  (cj. 
And,  therefore,  it  appears  that  furthcoming  of  sums  of  money 
arrested  is  competent  before  justices  acting  under  theamaU 
debt  act,  although  the  arrestment  proceeded  from  other  courts ; 
but  not  otherwise  than  under  the  small  debt  act,  as  justices 
have  no  proper  civil  jurisdiction  independently  of  that  act,  ex- 
cept in  certain  special  cases.  (See  Justices^  sect.  Particulars 
not  in  commission.)  And,  therefore,  also  where  the  subject  ar<« 
rested  consists  of  moveables,  not  being  a  sum  of  money,  the 
furthcoming  ought  to  be  brought  before  the  Judge  Ordinary ; 
and  the  same  course  seems  to  be  more  safe  and  proper  where 
the  subject  arrested  is  a  sum  of  money,  if  the  arrestment  have 
proceeded  before  justices  not  actbg  under  the  small  debt  act. 

(a)  Erskine,  ill.  S.  11. 

(b)  Krakine,  iii.  0.  1& — BelPs  Commentaries,  3d  edit.  1.  p.  341. 

fe)  SUir,  iii.  1.  24 — Baiikt.  iu.  1.  31 — Krsk.  iii.  6.   15 ^Bell^s  Com- 

meu.  4th  £dit.  i.  341. 
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• 

1.  JVhai  the  pursuer  must  esidblish. 

1.  The  pursuer  must  establish  the  debt  due  to  himself  by 
the  common  debtor,  and  ascertain  its  precise  extent,  as  he  can 
be  no  farther  entitled  to  the  subject  arrested.  This  is  held  to 
be  admitted,  if  not  eontroverted  by  the  common  debtor.  It  is 
for  this  reason  that  the  common  debtor  is  made  a  party  to  the 
action  (a).  The  arrestee  may,  in  this  action,  object  any  nul- 
lity in  the  arrestment;  but  no  person,  except  the  common 
debtor,  can  plead  that  the  debt  o£  the  common  debtor  to  the 
arrester  is  paid  (b).  2.  The  pursuer  must  shew  that  a  debt 
b  due  by  tne  arrestee  to  the  common  debtor.  If  the  debt  due 
by  the  arrestee  to  the  common  debtor  was  constituted  by  writ- 
ing,  the  pursuer  may  recover  the  ground  of  it,  by  incident  dili. 
geiice,  from  the  common  debtor,  or  other  possessor.  Where 
the  debt  due  by  the  arrestee  to  the  common  debtor  was  not 
constituted  by  writing,  the  arrester  may  prove  the  debt  by  wit- 
nesses, if  that  would  have  been  competent  to  the  common 
debtor  (c)^  or  he  mav  refer  it  to  the  oath  of  the  arrestee,  which 
will  often  be  the  oniy  mode  of  proof  within  his  power /but 
such  oath  will  not  aflect  the  common  debtor  in  any  action 
which  he  may  afterwards  raise  against  the  arrestee.  All  de- 
fences against  th6  common  debtor  may  be  used  against  the 
arrester ;  so  that,  though  the  debt  was  constituted  by  writing, 
the  arrestee  may  refer  the  defence  to  the  common  debtor^a 
onth  (d). 

2.  Terms  of  decree. 

Where  the  subject  arrested  is  a  sum  of  moneys  it  is  by  the 
decree  of  furthcoming  directed  to  be  paid  to  the  arrester,  to- 
wards satisfying  his  debt.  Where  it  is  a  certain  corpus^  or 
consists  in  goods,  the  decree  ordains  it  to  be  put  up  to  public 
sale,  and  the  price  to  be  delivered  to  the  arrester.  This  sen* 
tence  establishes  in  the  pursuer  a  full  right  in  the  subject  ar- 
rested, and  excludes  poinding  by  other  creditors  (e). 

Where  the  debt  on  which  arrestment  is  used  is.  a  future  cer- 
tain debti  the  intervening  interest  is  discounted.  Where  that 
debt  is  contingent,  the  pursuer  can  ask  nothing  more  than  con- 
signation or  caution  to  pay,  if  his  debt  shall  become  due  (J^)» 

III.  Form  of  arrestment. 
'*  In  virtue  of  a  decreet  pronounced  by  his  Majesty^s  justices 
of  peace  for  the  shire  of  ,  upon  the        day  of 

containing  warrant  of  arrestment,  in  an  action  at 
'*  the  instance  of  A  B    [design  him]  <<  against  C  D^  [design 

(a)  Enk.  iii.  G.  td.        (h)  Ibid.        (e)  Sec  BeU*ii  Com.  4th  edit.  L  34. 
(dj  £nk.  UL  6.  16.  (e)  Ibid.  1?.  (f)  BeU,  3d  edit.  1.  34& 
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him],  <^  I,  L  M,  constable,  fence  and  arrest  in  the  hands  of' 
<<  you  G  H^  [design  him]  '^  all  sums  due  by  you  to  the  said 
<<  C  D»  and  all  goods  and  effects  in  your  custody  pertaining 
<<  to  the  said  C  D,  to  remain  under  sure  fence  and  arrestment 
«<  till  payment  to  the  said  A  B  of  the  sums^*  [mention  them] 
*<  in  said  decreet.     This  I  do  upon  this  day  of 

*<  before  these  witnesses,  N  O  and  P  Q^  [design  them]. 

«  L  M,  Consuble.'' 

[Where  the  arrestment  is  upon  a  depending  action^  the  be^ 
l^nii^  is  varied  acoordinglv,  and  the  conclusion  is]  *<  till  sufc 
**  fident  caution  be  found  that  the  same  shaQ  be  made  furth- 
<<  coming  to  the  said  A  B,^  &c. 

[It  is  easy  firom  the  above  to  draw  out  the  offioer'^s  execu- 
tion of  arrestment.     See  Procese,'\ 

ASSIGNATION. 

An  assignation  (questions  with  regard  to  which  may  occur 
before  justices  in  the  exercise  of  their  civil  jurisdiction)  is  a 
tnritten  deed  of  conveyance,  by  die  proprietor,  to  another,  of 
any  moveable  subject  or  right,  either  a  debt,  or  a  moveable 
corpus*  The  granter  is  called  the  cedent ;  the  person  in  whose 
favour  the  grant  is  made  is  called  the  assignee.  It  is  now  held 
Aat  any  creditor  may  assign  his  right  faj^  under  certain  ex-^ 
oeptions  which  can  hardly  occur  before  justices  ti£  the  peace. 

I.   How  ASSIGNATION  COMPLETED. 

No  conveyance  can  be  effectual  to  the  erantee,  unless  the 
deed  of  conveyance  be  delivered  to  him  (oj.  In  a  question 
with  the  cedent,  however,  it  is  not  necessary  that  the  docu- 
ments of  debt  have  been  delivered.  Assignations  of  debts,  as 
bonds,  are  completed  by  intimation  by  the  assignee  to  the 
debtor ;  asflognations  of  moveable  goods,  by  an  instrument  of 
posstesieii  fcj. 

To  make  the  asngnation  effectual  against  others  than  the 
cedent,  there  must  he  intimation  to  the  debtor,  or  something 
equivalent.  Thus  a  person  who  has  obtained  a  second  assig- 
nation, glaring  intimation  before  the  first  assignee,  is  preferable ; 
and  an  assiffuee  cannot  plead  compensation  upon  the  debt  aa- 
aigned,  if  the  concourse  ceased  before  intimation ;  and  ask  as- 
signee is  excluded  if,  before  intimation,  a  credit<Hr  of  the  de- 
c^ised  cedent  have  used  confirmation  (d). 

fa)  Enk.  ilL  5.  2.  fb)  Ibid.  3.  fe)  Ibid.  I. 

(dj  Ibid.  3.«.Cu8t  against  Garbet  and  Company,  Sib  March  1771k 
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*the  intiinatioii  should  strictly  be  a  notification  in  the  per- 
sonal presence  of  the  debtor  by  some  puUic  officer,  as  a  notary. 
Such  intiraation  may  be  proved  by. the  writ  or  oath  of  the 
debtor  (a).  Formal  notification  will  be  dispensed  with  if  it 
be  proved  that  the  transference  was  intimated  to  the  debtor 
otherwise;  as,  that  an  action  Was  brought  by  the  assignee,  or 
that  he  gave  a  charge  on  letters  of  homing,  or  that  the  con- 
ifeyance  was  produced  by  him  in  a  process  to  which  the  debtor 
Was  a  party ;  or  that  citation  was  given  by  him  on  a  diligence ; 
or  that  the  debtor  had,  by  a  missive  or  other  proper  writings 
on  seeing  the  conve;^ance,  promised  to  pay ;  or  that  the  assign 
nee  had  nad  possession,  as  by  payment  of  the  interest  or  part 
of  the  principal  (b).  Indeed,  tne  most  fijlrmal  intimation  is 
disr^srded  where  possession  has  not  followed,  e.  g.  where 
the  asdgnee  has  allowed  the  cedent  to  draw  the  firuits ;  for  all 
rights  of  moveable  subjects  which  are  granted  retenia  poa-* 
Bcmone  (where  the  granter  continues  to  hold  the  possession) 
are  presumed  to  be  collusive  for  the  granter'^s  own  behoof,  and 
only  mtended  as  a  cover  against  just  creditors  (c).  The 
debtor^s  private  knowledge  is  not  sufficient^  even  in  a  question 
with  the  cedent  fdj.  Intimation  is  not  required  if  it  would  be 
superfluous ;  as,  if  the  assignation  be  to  the  debtor  himsdf,  or 
if  It  be  granted  with  his  consent  and  he  sign  as  consenter,  or  if 
it  make  part  of  a  deed  to  which  the  debtor  is  aparty  (ej.  Some 
kinds  of  assignadon  require  no  intimation ;  as  indorsations  of 
bills  of  exchange ;  transnussions  of  bank  notes,  or  bank  bills ; 
which  pass  like  cash  (f). 

Where  there  are  many  oUigants,  whether  joint  debtors,  or 
principak  and  cautioners,  intimation  to  one  completes  the  con- 
veyance; but  as  such  intimation  to  one  does  not  interpel 
the  others  ficom  paying,  it  is  prudent  to  intimate  to  all  of  them. 
In  debts  due  by  a  corporatioii  or  trading  company,  intimation 
to  the  managers  or  prmcipal  office-bearers  is  sufficient  (g)* 

II.   ASSIGNBS^S  EIOHT. 

Assignations  carry  to  the  assignee  the  whole  rights  in  the 
cedent,  which  corroborate  the  right  conveyed,  and  all  diligences^ 
though  not  specified  (h). 

As  all  exceptions  competent  to  a  debtor  may  be  proved  by 
tile  oath  of  the  creditor,  a  debt  assigned  may  be  extinguishra 
by  the  oath  of  the  cedent,  befi^re  intimation ;  because  till  in- 

(a)  Newton  and  Companj  against  Callogan,  23d  November  1786* 
(bj  Ersk.  iii.  6.  4.  fej  Ibid.  6. 

(dj  Dickions  against  Trotter,  ISth  January  1776.  -    . 

(g)  TunOmU  against  Stewart,  12th  June  1 75 1.     Karnes,  2,  coU.  No.  i^«. 
(/J  Eftk.  iii  5,  6.  (gj  Ibid.  6.  (hj  Ibid.  tt. 
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timatioii  the  cedent  continues  creditor.  But  no  exception  of 
compensation,  or  even  payment,  when  it  is  to  be  proved  by  the 
oath  of  the  cedent,  can  affect  the  assignee  after  intimation  (a). 
The  cedent^s  oath,  however,  is  effectual  against  the  assignee 
after  intimation,  if  the  subject  be  rendered  litigious  before  inti* 
mation,  as  by  an  action  of  reduction  brought  by  the  debtor 
against  the  cedent  (b)y  or  if  the  assignee  act  in  the  cedent^s 
name.  The  debtor  may  refer  to  the  assimee^s  oath  whether 
the  assignation  was  gratuitous  (granted  without  a  valuable  con. 
sideration)  or  in  trust  for  the  cedent ;  and  if  the  assignee  admit 
either  of  those,  the  cedent^s  oath  will  prove  against  him  (cj. 

All  defences  competent  against  the  originid  creditor,  which 
can  be  proved  otherwise  tiian  by  his  oath,  are  eaually  compe- 
tent against  an  onerous  assignee  (dj ;  and  this  hdds  (except 
in  the  case  of  purchasers  of  moveables,  and  of  onerous  indor* 
sees  of  bills)  though  the  defence  ahould  be  founded  on  the 
oedent^s  fraud  (ej.  The  same  holds  of  defences  against  inter- 
mediate assignees. 

BAIL. 

A  CBTMT17AL  committed  for  trial,  or  about  to  be  so  com- 
mitted, is  in  certain  cases  entitled  to  be  liberated  on  bail.  This 
was  part  of  our  old  law,  but  was  new  modelled  and  put  upon 
its  present  fi>oting  by  the  Liberation  Act,  1701,  c.  6. 

* 

I.  When  admissible. 

1.  In  what  crimes. 
The  prisoner  can  insist  to  be  liberated  on  bail  in  those 
crimes  only  of  which  the  punishment  cannot  reach  his  life.    If 
die  crime  mm  be  capital,  though  not  usually  proseoited  to 
that  extent,  the  judge  ought  to  reftise  baiL    Nor  can  the  pri- 
soner insist  that  the  prosecutor  shall  declare  whether  he  means 
to  prosecute  capitally  fj\).    Under  each  crime  in  this  sum- 
mary it  is  mentioned  whetiier  it  be  capital.     The  supreme 
criminal  court,  in  certain  extraordinary  circumstances,  take 
bail  in  capital  cases  (ffj ;  but  according  to  practice  the  supreme 
court  alone  (A).    "Wnere  the  quality  of  the  crime  is  uncertain, 
from  the  uncertain  issue  of  the  deed  done,  for  instance,  a  dan- 
gerous wound,  the  prisoner  is  not  entitled  to  bail  till  tiie  chance 
of  the  crime  being  capital  be  at  an  end  (i).    To  authorise 
refusal  of  bail,  the  crime  must  be  such  for  which  instant  sen- 

(a)  Enk.  iii  S.  9.  fb)  Ibid.  10,  (oj  Ibid.  fdj  Ibid. 

r«>Ibid.  f/;  Hume,  ii.  8«-7.  fffJlhid^BB. 

(hj  Burnett  834.  (%)  Hume,  ii  Sa 
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tence  of  death  may  be  given :  and  it  is  not  sufficient  that  con- 
viction in  the  trial  may  in  a  certain  fiirther  event  be  the  ground* 
of  inflicting  death,  as  in  the  case  of  a  celebrator  of  dandestine 
marriage,  who  may  be  banished  the  kingdom,  under  the  piun 
of  death,. in  case  he  return  (a). 

There  is  an  exception  introduced  by  special  statutes  to  the 
doctrine  of  rrfusing  bail,  if  the  charge  may  posMly  be  capital. 
If  any  person  passing  with  prohilnted  or  uncustomed  goods, 
and  armed  witn  offensive  weapons,  hinder  any  officer  of  the 
customs  or  exdse,  who,  in  execution  of  his  duty,  offers  to 
search  for  or  seise  any  prohibited  or  uncustomed  goods,  firom 
any  person  passing  with  such  goods,  and  armed  as  aforesaid, 
by  beating  die  officers,  or  other  persons  acting  in  their  assist- 
ance, it  is  declared  to  be  lawful  for  all  officers  of  his  Majesty^s 
customs  or  excise,  and  all  persons  by  them  called  to  their  as- 
sistance, who  are  so  resisted,  to  oppose  force  to  force,  and  by 
the  same  methods  that  are  violently  used  against  them,  and  by 
which  their  lives  are  endangered,  to  defend  themselves,  and 
execute  the  duty  of  their  office ;  and,  if  any  persons  so  resist- 
ing  the  officers,  or  their  assistants,  be  wounded  or  killed,  all 
justices  of  the  peace  before  whom  such  of^cers  and  other  per- 
sons acting  in  their  assistance  may  be  brought,  on  account  of 
such  wounmng  or  killing,  are  required  to  admit  such  persons  to 
bail  (b).  The  officer  must,  however,  remain  in  gaol  tiU  a 
precognition  be  taken,  from  which  it  may  appear,  whether  the 
fact  cnarged  be  such  as  fiills  under  the  intenchnent  of  this 
law  (c).  In  fike  manner,  if  any  vessel,  liable  to  smure  or 
examination  under  the  revenue  laws,  do  not  bring  to  on  certain 
signals  by  a  vessel  of  the  navy  or  revenue  (see  Excise  and  Cus- 
toms, sect.  Seizure)  ;  and  if,  in  consequence  of  her  being  fired 
at,  anv  person  is  wounded  or  killed,  tbe  officer,  or  those  con- 
cemeij  on  being  prosecuted  or  *<  brought  before  any  justice 
*<  for  the  same,""  is  to  be  admitted  to  bail  (d),  (See  Addefu 
dam  at  the  end  of  this  Treatise). 

The  crime  must  in  the  ordinary  case  be  judged  of  by  the 
warrant ;  but  if  an  offence  which,  from  the  narrative  of  the 
libel»  is  merely  a  petty  delict,  should  be  ma^fied  into  a  capital 
offence  in  the  charge,  and  concluded  agamst  as  such,  the  su- 
preme criminal  court,  upon  complaint  being  made  to  them, 
would  grant  relief;  and  it  would  appear  that  an  inferior  judge 
can  controul  his  fiscal  in  such  a  case,  if  he  shall  convert  a 
mere  trespass  into  a  robbery,  or  magnify  a  common  assault  into 
a  hamesucken.     Where  it  is  a  nice  and  critical  question,  or 

(a)  Hume  tt.  87-        (h)  9  Geo.  II.  c.  35.  sect.  35.       (c)  Hume,  It  90. 
(d)  24  Geo.  III.  S.  2,  c.  47,  wcU  23 — 47  Geo.  III.  5.  2,  c  6C,  sect,  3«. 
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seems  only  fit  for  deliberate  diacuasion  upoB  trial,  wheAer  the 
onme  be  cafntal  or  not,  the  charge  must  be  taken  in  die  mms^ 
time  as  written  in  the  commitment  (a). 

'  ft.  In  tphat  sUuationi. 

The  provisions  wiUi  rq^ard  to  bail  amply  only  to  fiill  oam- 

mitment  Jbr  trial ;  not  to  commitment  fi>r  exammatioii.    BoS 

in  cases  in  petty  crime,  the  aocosed  is  often  indulaed  with  bail 

during  the  precognition  (b).     These  provisions  do  fot  appl^. 


unless  the  person  be  a  prisoner  in  custody  for  triaL  The 
may  be  applied  for  by  ^^  the  prisoner,  or  person  ordered  to  be 
^<  in^prisoned  ;^  that  is,  it  may  be  applied  for  equallv  before  w 
after  imprisonment,  so  as  to  obtain  a  discharge  of  the  waxzant 
of  commitment  if  not  yet  executed  (cj. 

Sopie  think  that  one  who  has  foifoited  his  bail  is  not  entitled 
to  new  bail  on  being  again  apprehended  for  the  same  crime  fdj^ 
This  seems  the  case  where  the  bail  has  been  foifeited  in  ja 
court  which  outlaws  for  non-qipearance  (ej :  But  when  it  ia 
forfeited  in  a  court  which  does  not  outlaw  (which  is  the  case 
with  justices  of  the  peace)  it  is  more  doubtftd ;  and  ^hape  the 
safer  course  in  the  latter  case  is  to  admit  to  bail  again. 

It  has  been  held  that  the  privilege  of  bail  does  not  expire 
at  the  commencement  of  the  trial,  but  continues  after  it,  until 
siich  time  as  the  accused  is  remitted  to  a  Jury,  in  courts  which 
pcoceed  with  juries :  after  which  it  would  not  be  safe  to  have 
a  rule  of  admitting  to  bail ;  though  it  may  still  be  done,  with 
the  consent  of  the  prosecutor,  and^  under  such  a  penaltgr  as 
the  court  think  proper ;  the  limitations  of  the  statute  not  ap- 
plying to  this  case  (f).  It  is  understood  that,  in  praetioe, 
bail  is  allowed,  under  the  limitations  of  the  act,  during  trial 
for  petty  offences  before  an  inferior  court  without  a  jury.  In 
such  cases,  bail  to  appear  at  all  diets  of  court  seeps  to  subsist 
till  the  final  issue  of  me  case, 

IL  What  ii^cumbent  on  cBiMiVAjt.. 

1.  To  apply. 
The  application  for  bail  ought  to  be  by  a  wriften  petition, 
along  with  which  it  is  proper  (though  not  necessary,  by  way 
of  form,  if  the  magistrate  know  about  the  commitment  other- 
wise) to  produce  tne  prisoner's  copy  of  the  warrant  of  com- 
mitment (g)*  The  magistrate  ought  to  call  for  it  if  he  wish  it. 
The  petition  o^ght  to  be  signed  by  the  prisoner  himself,  or 

(a)  lliirae,  ii.  8S.  (b)  Ibid.  78.  (e)  IWd.  91. 

(d)  Burnett,  351.  (e)  Hume,  h.  266. 

(/J  Hume,  ii  02-3.  (g)  Ibid.  91*2. 
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by  some  person  by  his  authority;  and  ought  regularly  to  be 
dated,  or  at  least  a  marking  made  on  it,  to  ascertain  when  it 
was  presented  (a).  The  application  may  be  made  not  only  to 
the  judge  granter  of  the  warrant  of  commitment,  but  also  to 
the  *'  Commissioners  of  Justiciary,  or  other  judge  competent 
^^Jbr  cognition  of  the  crime.**  So  that,  for  instance,  a  sheriff 
may,  in  this  way^  if  competent  to  try  the  crime,  release  a  per- 
aon  committed  on  warrant  of  a  justice  of  the  peace,  or  even,  in 
many  cases,*  of  a  Lord  of  Justiciary  (b). 

8.  To  find  baa. 

When  the  judge,  in  the  manner  to  be  immediately  mention* 
ed,  finds  the  crime  bailable,  the  applicant  must  find  bail  ac- 
cordingly. The  bail  found  is  that  the  applicant  shall  appear 
and  answer  to  any  libel  for  the  offence  charged,  which  shaU  be 
raised  against  him  within  fflx  months.  These  are  computed 
from  the  date  of  the  bond  (c).  The  six  months  allowed  are 
usually  sufficient  to  enable  die  prosecutor  to  prepare  the  case 
ftr  trial ;  and  it  does  not  appear  that  the  Court  of  Justiciaiy, 
in  WDj  instance,  have  ever  put  the  prisoner  to  a  renewal  of  lus 
bail  ror  a  fiirther  term,  on  expiration  of  the  first  (dj.  And  it 
is  not  done  in  the  inierior  courts.  And  it  seems  to  be  very 
questionable  whether  there  is  any  authority  in  the  act  1701,  or 
any  reason  in  principle  for  apprehending  and  committing  the 
accused  a  second  time  for  trial,  so  as  to  give  an  opportunity  for 
requiring  bail  a  second  time.  The  prosecution  proceeds  with* 
out  bail.  When  the  caution  is  found  in  the  ordinary  terms  of 
<<  answering  to  any  libel,^  it  is  held  as  applicable  only  to  the 
first  diet  of  appearance.  If  the  caution  do  not  extend  to  the 
prisoner'^s  appearance  ''  at  all  diets  of  court  in  such  action,**^ 
(the  requiring  of  which  before  trial  the  act  seems  not  to  war. 
rant)  he  must  find  caution  of  new,  if  the  trial  be  delayed  on 
being  brought  into  court  (e). 

The  mcurimum  of  bail  fixed  by  the  liberation  act  having  be« 
come  too  small,  in  consequence  of  the  fall  in  the  value  ox  mo^ 
ney,  it  is  by  a  later  act  fixed  at  L.ISOO  sterling  for  a  nobleman ; 
L.^X)  sterling  for  a  landed  gentleman ;  L.SOO  sterling  for  any 
odier  gentleman,  burgess,  or  householder ;  and  L.60  sterling 
for  any  inferior  person  (f).  The  bail  required  is  fixed  at  the 
discretion  of  the  judge  at  any  sum  not  exceeding  those. 

For  the  amount  of  bail,  during  trial,  see  sect.  In  What 
Situations. 

(a)  Burnett,  341.  (h)  Hume,  ii.  93.  ,  fc)  I^>^v^'    -.« 

(d)  Ibid.     An  opinion  rather  contrary  is  given  by  Mr  Burnett,  p.  ^«* 

(e)  Hume,  iL  1)2.  (f)  39  Geo.  JIL  c.  49,  sect.  *. 
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III.  What  incumbent  on  the  MagisTbate. 

The  mi^strate  must,  within  M  hours  after  the  petition 
conies  into  bis  hands,  cognosce  whether  the  crime  be  bailable, 
and  what  the  amount  of  the  bail  shall  be,  the  rules  for  which 
have  just  been  mentioned  (sect.  To  find  bail).  The  cognition 
is  only  to  the  finding  of  bail  (a),  and  has  no  efiect  on  the  sub- 
sequent disposal  of  the  case  upon  a  triaL 

Sufficient  bail  being  found  by  the  applicant  in  terms  of  the 
deliverance  on  his  petition,  the  magistrate  is  bound  immedi" 
aidgf  to  liberate  him.  The  sufficiency  of  the  bail  is  judged  of 
by  the  magistrate's  clerk  of  court  in  tne  first  instance ;  if  that 
person  reject  the  cautioner  as  insufficient,  and  instruments  be 
taken  thereupon,  and  the  prisoner  again  make  application  to . 
the  magistrate,  in  terms  of  the  statute,  for  his  immediate  libe-, 
ration,  the  magistrate  himself  must  juc^  of  it  (b). 

In  practice  those  two  parts  of  the  ma^strate's  duty  are  usually 

d dinned  in  one  warrant  (on  the  prisoner's  first  application), 
ing  the  crime  bailable,  modifying  the  amount,  and  ordering 
his  li^ration  on  his  finding  sufficient  bail  to  that  amount. 

No  time  is  fixed  by  the  statute  for  determining  on  the  suf- 
ficiency of  the  bail ;  the  party  oppressed  in  this  respect  has 
action  against  the  magistrate  at  common  law. 

The  caution  found  is  of  course  applicable  only  to  the  com- 
mitment  stated  in  the  petition,  and  does  not  prevent  the  pri-  > 
soner  being  detained  in  gaol  upon  a  separate  warrant  for  any 
other  oflence. 

If  the  magistrate  fail  in  any  of  the  points  now  mentioned ; 
if  he  do  not  give  a  deliverance  on  the  application  within  ^4 
hours ;  if  he  exact  too  high  bail ;  if  he  refuse  to  grant  war- 
rant to  Uberate  the  prisoner  on  instrument  being  taken  of  the 
clerk  having  sustained  the  cautioner  as  sufficient ;  or  if  he  re- 
ject a  sufficient  cautioner,  on  the  clerk  having  also  rgected 
him,  and  refiise  to  liberate  the  prisoner ; — he  incurs  the  penal- 
ties of  wrongous  imprisonment  (cj  (mentioned  under  Commit 
mentj, 

IV.    CbIMINAL  of  other  PABTS  of  UNITE!)  KINGDOM. 

If  any  person  be  apprehended  in  one  part  of  the  united 
kingdom  ror  an  ofience  committed,  or  charged  to  have  been 
committed*  in  either  of  the  other  parts,  under  warrant  indorsed 
according  to  13  George  III.  c.  31,  or  44  George  III.  c.  OS, 

Ca)  1701,  c.  0.  (b^  Hume,  ii.  04. 

(cj  1701,  c.  6.^Hume,  ii.  94. 
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(see  Arrestf  sect.  In  another  part  of  the  united  kingdom)^ 
such  person  must  be  taken  before  the  judge  or*  justice  who  in- 
dorsed the  warrant,  or  some  other  justice  or  justices  of  the  county 
or  place  where  it  was  indorsed  ;  and  if  the  offence  be  bailable, 
and  the  offender  be  ready  to  find  bail  according  to  the  exigence 
of  the  warrant,  the  judge  or  justice  who  indorsed  the  warrant, 
or  before  whom  the  offender  is  brought,  may  proceed  with  the 
offender,  and  take  bail  for  him,  as  the  judge  who  issued  the 
warrant  might  have  done ;  and  such  jud^  must  take  the  bail-  * 
bond  in  duplicate,  and  must  deliver  one  copy  to  the  person 
apprehending  the  offender,  who  is  to  cause  it  to  be  deuvered 
to  the  clerk  of  the  crown,  or  clerk  of  the  peace,  or  odier  pro-  - 
per  officer  for  receiving  it  belonging  to  the  court  in  which,  by 
the  biail-bond,  the  offender  is  bound  to  appear ;  and  the  judge  * 
taking  bail  must  transmit  the  other  duplicate  to  the  Court  of' 
Exchequer  of  that  part  of  the  united  kingdom  in  which  bail- 
was  taken  :  and  the  court  in  which  the  person  so  bound  to  ap-* 
pear  forfeits  his  bail-bond,  must  transmit  a  certificate,  testi^-' 
ing  the  forfeiture,  under  the  seal  of  court,  or  under  ihe  hand' 
and  seal  of  one  of  the  judges  or  justices  of  the  same,  to  the' 
Court  of  Exchequer  of  that  part  of  the  united  kingdom  in ' 
which  the  bail  was  taken ;  and  that  Court  of  Exchequer  must 
levy  the  sum  forfeited,  as  upon  a  bail-bond  taken  and  forfeited  • 
within  the  same  part  of  the  united  kingdom.     If  such  offisnce 
be  not  bailable,  or  if  the  party  cannot  find  bail,  he  must  be  re- 
manded to  the  custody  of  the  person  who  apprehended  him,  to 
be  conveyed  to  that  part  of  the  kingdom  where  the  offence  was 
committed,  under  the  acts  above  cited  (aj. 

The  judge,  &c.  granting  the  original  warrant,  must,  on  the 
applicant  shewing  to  his  satisfaction  that  there  may  be  occasion 
to  execute  it  in  a  di^rent  part  of  thfe  united  kingdom,  write 
on  the  face  of  the  warrant  the  words  **  not  bailable,^  if  the 
offence  be  not  bailable.  And  where  such  words  are  not  writ-' 
ten,  the  judge  before  whom  the  offender  is  brought,  under  the 
warrant  indorsed,  may  admit  him  to  bail  (bj. 

v.  FOEFEITUBE  OF  BAIL. 

When  a  person  who  has  found  bail  to  appear  before  justices 
of  the  peace  fails  to  appear,  his  bail-bond  is  dedaxed  forfeited ; 
and  warrant  is  grant^  for  apprehending  him.  Inferior  judges 
cannot  outlaw  for  non-appearance  (c). 

r«>^  46  Geo.  III.  c  93,  Mct  1.    ..    r*;  Sect,  2.  r«>  Hume,  ii- 66. 
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VI.  Forms  of  peoceedingb. 


1.  Petition  Jbr  BaiL 
**  Unto  the  honouraUe  his  Majesty^s  jusdoes  of  the  peace  for 
**  the  coanty  of  ,  the  petition  of  C  D. 


«f  Hsmbly  thewetb, 

• 

^  That  the  petitioner  has  been  committed***  [or  **  is  threat- 
<<  ened  to  be  committed^]  <<  to  the  tolbooth  of  , 

<*  in  Tirtue  of  a  warrant  granted  by  one  of  your  honours,  for 
'*  costodvy  in  order  to  trial,  for  the  crime  of 
*<  alleged  to  hare  been  committed  by  him,  as  is  more  partico- 
<<  larly  set  forth  in  the  warrant  of  commitment,  a  copy  of  which 
^'  is  herewith  produced ;  and  that  the  petitioner  is  ready  to  find 
<*  sufficient  caution,  acted  in  your  honours  court-books,  to  ap- 
^*  pear  and  answer  to  any  libel  which  shall  be  presented  against 
**  him  tor  the  said  crime,  at  any  time  within  six  months,  under 

such  penalty  as  your  honours  may  modify. 


cc 


€€ 


May  it  therefore  jdease  your  honours  to  admit  the  petition- 
<*  er  to  bail,  and  to  grant  warrant  for  his  liberation  aocor- 
"  dingly.**" 

«  C  D.'' 


2.  Deliverance  on  Petition  Jbr 
[Pkoe  and  date.] — **  The  justice  having  considered  this  pe- 
*<  tition,  finds  the  crime  with  which  the  petitioner  is  charged 
**  bailaUe ;  and,  upon  his  finding  suflident  caution  acted  in  the 
*<  justice  of  peace  court  bodes  of  the  shire  of  ,  that  be 

<<  shall  appear  and  stand  trial  for  the  said  crime  at  any  time  with- 
*^  in  six  months  from  the  date  of  the  bail-bond,  under  the  pen- 
<<  alty  of  pounds  sterling,  grants  warrant  for  his  libera- 

'*  tion,**  [Or  it  may  be  more  shortly  expressed  thus]  "  The 
**  justice  having  considered  this  petition,  admits  the  pietitioner 
(fc  C  D  to  bail ;  and,  on  his  finding  caution  in  terms  of  law, 
**  to  the  amount  of  pounds  sterling,  grants  war- 

<<  rant  for  his  liberation.^  [Where  the  pisoner  has  not  a  do- 
micile within  the  jurisdiction,  and  where  the  judge  apprehends 
that  he  may  perhaps  abscond,  he  adds]  '*  and  ordains  the  pe- 
*^  titioner  to  assign  a  place  at  which,  as  a  domicil,  he  may  be 
*^  cited  in  the  premises."" 

«  G  H,  J.  pr 


(i 


t 

[Or]  <<  finds  the  crime  with  which  the  petitioner 

<*  is  charged  not  bailable ;  and,  theidhie,  reliues  the  petition/* 

«  G  H,  •/:  pr 

[In  this,  and  att  sinikr  cautionary  oUigaftions  before jnatioes, 
e,  ff.  LawboRows,  MediMio  FugoPy  Surety  of  the  Peaee,  the 
usual  form  is  that  of  a  judicial  enactment,  such  as  the  follow, 
ii:^ ;  which  is  written  immediately  after  the  ddiTeranee,  or  on 
a  sqiaiate  paper,  unless,  as  sometiases  at  the  head  bmogby 
there  be  a  general  bail-book  for  such  purposes.] 

J[Pkoe  and  date.  1— .«« Compeared  T  V^  [des^  hun]  «<  who 
'^  judicially  enacted  himself  cautioner  in  die  jusdce  of  peace 
'<  court-books  of  ,  in  the  penalty  of  ,  that 

C  D^  [design  him]  <<  shall  appear  and  stand  trial  at  any  time 
and  place  to  which  he  may  be  lawfully  summoned  witmn  ax 
*^  months  from  this  date,  in  any  complaint  or  criminal  prose- 
<<  cution  to  be  brought  against  nim  for  the  offence  ocmtained  in 
'<  the  petition  and  information  presented  to  the  justices,  where- 
<<  on  the  warrant  of  commitment  iigainst  him  of  date  , 

<<  proceeded.^  [If  a  domicile  be  assigned]  <<  And  the  said  C  D 
**  nereby  judidally  assigns .  at  which,  as  a  domi- 

<<  die,  he  may  be  cited,  declaring  that  any  citation  UA  for  him 
*^  there  shall  be  as  e£Eectual  as  if  delivered  to  himself  person- 
<<  ally,  or  left  at  his  own  dwelling-plaoe.^ 

[If  a  domicile  be  assigned,  the  prisoner  also  subscribes  here.] 

[Sometimes,  particularly  where  there  may  be  occasion  to  use 
it  m  another  county,  the  cautionary  obligation  is  in  the  form 
of  a  regular  bond.] 

<<  I,  T  V,"^  [design  him]  <<  bind  myself  as  cautioner^  [as 
above].  ^<  And  I  consent  to  the  registration  hereof  in  fdl 
**  judges  books  competent,  that  execution  may  pass  hereon. 
**  And  to  that  effect  I  constitute 

<<  my  procurators,  &c.  In  witness  whereof,  these  presents, 
<<  written^  [or  <<  written  on  this  and  the  preceding 

**  pages,^  if  more  pages  than  one]  "  by  ,'' 

[design  him]  '<  are  subscribed  by  me  at  ,  the 

<c  day  of  ,  years,  before 

<<  these  witnesses,  N  O  and  P  Q ""  [design  them]. 

''  N  O,  witness. 

«  P  Q,  witness.  "  T  V. 

See  Liberation. 
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BANKRUPTCY. 

4 

Sequestration. — A  few  points  in  the  execution  of  sequestra- 
tion of  the  estates  of  insolvent  traders  and  manufacturers,  un- 
der the  bankrupt  act  (a),  are  committed  to  justices  of  the 
peace. 

The  creditor  applying  to  the  Court  of  Session  for  sequestra- 
tion must  produce  his  grounds  of  debt,  or  a  copy  of  the  ac- 
count, signed  by  him,  and  a  deposition  by  him  before  anj 
judge  ordinary  <*  or  justice  of  the  peace,^  to  the  verity  of  his 
debt,  and  to  his  belief  that  the  debtor  falls  within  one  or  other 
of  the  descriptions  in  the  act,  mentioning  which  (b). 

When  the  Court  of  Session  appoint  the  first  meeting  of  the 
creditors  for  choosing  a  factor,  they  grant  commission  *'  to  any 
*<  resident  magistrate  of  the  burgh,  or  to  the  sheriff-depute  or 
**  substitute  of  the  county  where  the  meeting  is  to  be  held ;  or 
<*  fuling  them,  any  justice  of  the  peace  of  the  county,  to  at- 
<<  tend  the  said  first  meeting  of  creditors,  and  to  receive  their 
<<  grounds  of  debt,  with  the  oaths  of  verity  thereon  after  men- 
<*  tioned,  and  to  sign  the  minutes  of  the  creditors  along  with 
**  the  preses  chosen  by  them^  (c). 

In  the  oath  of  verity,  *<  the  creditor  deponing  shall  specify 
<<  every  security  he  holds  for  his  debt,  whether  on  the  estate 
<^  of  the  debtor  or  other  obligants,  and  shall  swear  that  he 
<*  holds  no  other  security  than  is  mentioned  in  his  oath.^ 
These  oaths  may  be  taken  before  any  jud^e  ordinary,  or  jus- 
tice of  the  peace ;  and  when  the  creditor  is  out  of  Great  ]Bri- 
tain  and  Ireland,  or  is  under  age,  or  is  incapable  to  ^ve  an 
oath,  an  oath  of  credulity  by  his  manager,  taken  in  the  same 
manner,  is  sufiicient ;  and  no  fee  is  payable  for  the  oath,  or 
for  production  of  the  ground  of  debt,  unless  the  debt  exceed 
1^.10  (d).     (^ee  Affidavit.) 

A  person  sequestrated  must,  when  required  by  the  trustee, 
declare  upon  oath  before  the  judge  ordinary,  or  any  magis- 
trate or  justice  of  peace,^  whether  any  estate  or  effects  have 
devolved  upon  him,  by  succession  or  otherwise,  after  seques- 
tration (e). 

Fraudulent  Bankruptcy, — Fraudulent  bankruptcy,  or  the 
wilful  cheating  of  creditors  by  an  insolvent  person,  or  one  who 
conducts  himself  as  such,  whether  this  be  done  by  withdraw- 

fa)  54  Geo.  III.  c  137- 

(bj  Sect.  15,  1&  The  creditor  will  consult  the  act  for  those  descrip- 
tiona.  (ej  Sect  16*.  (dj  Sect.  58.  /ej  Sect  59. 
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ing  his  eflfects  tar  his  own  lue  and  behoof,  or  for  that  of 
others  whom  he  is  disposed  unduly  to  favour,  is  punishable 
by  the  supreme  civil  court,  or  the  court  of  justiciary,  or  the 
circuit  courts,  on  a  prosecution  which  cannot  be  brought  with* 
out  the  concurrence  of  the  Lord  Advocate,  with  infiuny,  and 
the  highest  arbitrary  punishment  (a).  Justices  of  the  peace 
seem  competent  to  precognosce  for  this  crime ;  but  it  is  believed 
that  instances  of  their  doing  so  have  seldom  if  ever  occurred ; 
such  investigations  being  usually  conducted  by  the  sheriff  (b). 

BANES  FOR  SAVINGS. 

In  many  parts  of  the  country,  banks  for  receiving  the  sav* 
ings  or  deposits  of  labourers  and  others  have.been  established, 
and  have  been  found  to  be  very  beneficial,  and  to  be  free 
from  certain  objections  attending  Friendly  Societies. 

An  act  of  Parliament  has  been  passed  with  the  intention  of 

^leouraging  them  ;  the  only  enactment  of  which,  necessary  to 

be  referred  to,  is  that  which  directs  the  rules  of  societies  inten* 

ding  to  take  the  benefit  of  the  act  to  be  exhibited  to  the  jus« 

.tices  of  the  peace  at  the  quarter  sessions  for  their  sanction  (c). 

BIGAMY. 

BiOAKV  is  the  contracting  of  a  second  marriage  during  the 
subsistence  of  a  former.  It  would  appear  that,  in  the  ordmary 
case,  both  marriages  must  have  been  by  r^;ular  celebration ; 
though  there  may  be  cases  where  this  might  not  be  necessary, 
as  the  contracting  of  marriage  during  the  subsistence  of  a  prior 
marriage,  in  which,  though  there  had  been  no  regular  celebra- 
tion, the  other  spouse  had  enjoyed  that  public,  decisive,  and 
invariable  character,  which  hindered  any  doubt  from  being 
stirred  upon  the  subject.  The  first  marriage  must  be  lawfiil 
and  still  subsisting.  It  wiU  ezcul^te  the  accused  that  the  first 
marriage  was  unlawfrd,  or  that  it  was  dissolved  by  divorce 
(unless  the  divorce  was  obtained  by  the  fraud  of  the  accused, 
and  is  afterwards  set  aside),  or  that  he  believed  on  reasonable 
grounds  that  the  first  marriage  was  dissolved  by  death. .  It 
will  not  avail  the  accused  that  the  second  marriage  is  vitious 

(a)  ISOS,  c.  6. — ^Hume,  L  60a— 7  and  8  Gea  IV.  c.  20. 

(b)  The  efiects  tif  notour  bankruptcj  (without  sequeBtratibn),  in  cutting 
down  fraudulent  preferences,  and  in  communicating  the  benefit  of  prior 
arrestments  and  poindings  in  certain  cases  (109S,  c  6.— 64  Geo.  III.  c. 
187,  sect  1,  2,  5),  do  not  seem  to  &11  within  the  jurisdiction  of  justices- 
re;  69  Gea  III.  c.  62,  sect  8. 
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and  excaspdonaUe,  e.  g.  inoeitaoai,  adultennie,  be  if  it  \^ 
ibfBial  and  oeremaiiioiit.  The  aeoond  flpodse  sad  the  prieBt 
are  art  and  pait  of  the  crime  if  they  knew  of  the  sobsiateaoe 
of  the  former  marriage.  The  witnesses  also  are  art  and  part 
if  Ifaey  concealed  die  former  nuurriage  finim  the  second  ipouse, 
or  fipom  the  priest,  who  were  ianorant  of  it.  It  may  he  move 
donbtful,  and  is  nndedded,  wfaedier  the  presence  of  the  wit- 
nesses  at  the  ceremony  will  unplicate  them,  where  all  concern- 
ed are  apprised  of  the  true  sittiatitm  of  things.  The  punish- 
ment is  conflscation  of  goods,  imprisonment,  and  infamy  (a). 

Justices  of  peace,  of  course,  cannot  try  for  so  high  a  crime ; 
but  they  may  perhaps  have  occasion  to  prepare  the  case  for  a 
higher  court.    (See  Arrntf  ^c) 

See  Marriage. 

BILL  OF  EXCHANGE. 

It  can  rarely  hmpen  Aat  actbn  upon  a  bill  is  brooght  be- 
fate  Justices ;  as  the  sum  in  bills  is  seldom  within  the  amount 
aUowed  by  the  small  debt  act  (under  which  alone  it  is  compe- 
tent before  them),  and  bb  summary  diligence  is  obtained  as  a 
matter  of  course  on  application  to  the  courts  competent,^which 
thqr  are  not. 

it  is  sufficient  to  mention  in  ^neral  that  it  is  a  written  order 
by  A  upon  B  to  pay  a  certam  sum  to  D«  B  is  commonly 
pveriously  debtor  to  A.  He  signs  the  bill  in  tokoi  of  accept- 
ance. i>  often  transfers  or  indorses  the  bill  to  E,  ^  writing* 
on  the  back  ^  Pay  to  E,  (signed)  I)."'  Sometimes  E  indorses 
to  F,  &C.  The  bonajide  onerous  holder  of  the  bill  is  not  af. 
footed  by  compensation  or  other  personal  claim  by  the  accep- 
tor against  any  of  the  prior  indorsers.  Sometimes  a  bill  is 
used  payable  to  A,  as  a  convenient  voucher  of  debt 

The  creditor  in  a  bill  has  reoourse  against  the  drawer  and 
indorsers,  by  protesting  it  upon  the  failure  of  the  acceptor. 
Although  a  bill  is  strictly  due  the  very  day  on  which  it  is 
made  pqraUe,  and  may  therefore  be  protested  on  Ae  day  aftei:, 
duee  days  immediately  ensuing  the  day  of  payment  (or  two,  if 
the  third  day  be  Sun&y)  are  indulged  to  the  creditor,  1^  pro- 
test^ unoB  aiqr  of  which  he  preserves  his  recourse,  and  which 
are  called  the  days  of  grace  (h). 

Promissory  notes  have  now  the  same  privileges  as  bills  (c), 

fa)  Hume«  L  465..^.  (b)  £nk.  iii  S,  S3. 

(ej  12  Geo.  III.  c  7?>  lect  36,  nutde  perpetual  by  23  Geo.  III.'c  18, 
sect.  55. 


it  may  be  meatioiied,  Ihal  altliettgh,  ib  tbe  ovdniaiy  caae, 
the  person  acquiring  the  properly  of  any  subject  bonajidey  and 
even  for  a  valuable  consideration,  from  one  who  has  acquired 
it  without  the  consent  of  the  true  owner,  as  by  theft,  mus^*  re« 
store  it  to  the  tnle  owner  without  any  eompensativr  6om  himi 
Vet,  in  the  case  of  biUs  and  bank-notes,  the  bond  Jide  onerous 
nolder  is  free  from  any  challenge  on  such  ground  (a). 

See  Proofs  sect  Writing — Fre^cripHon^  sect.  Sia  YearSi 

BLASPHEMY. 

This  crime  consists  in  the  denial  of  the  bdoig,  aUributes,  6t 
iiature.of  God,  or  in  the  uttering  of  impious  or  profilne  things 
against  Goj),  os  the  authority  of  the  Holy  Scriptures. 

Certain  offences  of  this  class  wei^  at  one  time  punishaUe  ca- 
pitally by  statutes  (b) ;  but  these  were  subse^ently  repeal- 
ed (c).  The  offence  may  be  punished  arbitrarily  at  common 
law,  as  bdnff  highly  injurious  to  society  (d) :  but  specific 
punishments  have  been  prescribed  for  this  offence,  abog  with 
Leamg^makiag  and  Sediiion,  by  a  later  statute.  (See  Leus^ 
hig-making;  where  the  punishments^  and  the  duty  of  Jua* 
tices  in  such  cases,  are  noticed.) 

An  act  of  Parliament  has  been  passed  for  the  mote  e£Ssctual 

Erevention  and  punishment  of  blasphemous  and  seditbus  U- 
els  (e) ;  but  as  the  trigour  of  the  common  law  of  Scotland  is 
sufficient  for  the  punishment  of  all  such  offences,  it  is  specially 
proYided  that  the  act  shall  not  be  held  as  in  any  respect  alter- 
ing the  law  of  Scotland  regarding  the  punishment  of  pevseos 
convicted  of  composing,  printing,  publishing,  or  circulating  any 
blasphemous  or  seditious  libel  (f).  The  only  part  of  tbe  act 
wUch  seems  to  concern  Scotland,  is  that  which  authorises  the 
Court  of  Justiciary  to  make  order  for  seizing  copies  of  libds, 
where  sehtence  of  fuj^tion  for  non-appearance  has  been  pro- 
nounced (ff). 

It  may  be  mentioned  that,  in  order  to  restrain  the  abuses 
arising  nom  the  puUication  of  blasphemous  and  seditious  li- 
bels, an  act  was  passed,  subjecting  certain  periodical  publica- 
tions to  the  duties  upon  newspapers,  and  to  certain  regula- 
tions, under  penalties  which  may  be  imposed  by  justices  of  the 
peace  (h).    But  as  those  regulations  are  minute  and  detailed, 

(a)  Lambton  and  Company  against  Marshall  and  others,  21st  June 
179ft — Soottand  Company  against  Kiknamock  Bank,  27ih  ^eb.  1812. 
(h)  1661,  c  81 ;  1606,  c  11.  (e)  63  Geo.  III.  c.  160. 

(d)  Hume,  i  669,  660.  (t)  60  Gea  III.  c.  & 

(f)  Sect.  10.  (g)  Sect  «.  (h)  60  Geo.  III.  c.  9. 
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and  as  it  is  probable  tbey  will  be  referred  to  before  very  few 
justices,  and  as  the  act  will  be  produced  by  the  Lord  Advocate, 
or  the  officers  of  stamps,  who  alone  can  bring  prosecutions,  it 
seems  sufficient  to  have  referred  to  it^ 
See  Leasing^Making.    SedUion. 

BORDER  WARRANT- 

A  creditor  whose  debtor  is  domiciled  in  England,  and  is 
transiently  on  the  borders  of  this  country,  on  making  applica^ 
tion  to  the  Judge  Ordinary,  or  any  justice  of  the  peace  (a)^ 
of  the  jurisdiction  in  which  the  debtor  is,  stating  that  the 
debtor  is  domiciled  in  England,  and  has  no  estate  or  eflects  ill 
Scotland,  and  mentioning  the  amount  of  his  debt,  and  on  his 
swearing  to  the  verity  of  the  debt,  obtains  warrant  to  commit 
him  till  he  find  caution  judido  Hsti  (to  appear  personally)  in 
any  action  for  the  debt  to  be  brought  within  six  months  (bj. 
A  similar  course  is  followed,  on  the  borders  of  England,  with 
Scots  debtors. 

It  has  been,  doubted  how  far  this  warrant  is  competent  in 
Scotland,  at  the  instance  of  an  English  creditor  domiciled  in 
England  (c). 

This  warrant  is  so  analogous  to  a  medUixtio  Jugct  warranty 
that  it  is  unnecessary  to  enter  into  details ;  and  the  proceed-* 
ings  are  so  similar,  that  it  would  be  superfluous  to  give  se« 
parate  forms,  as  the  requisite  alterations  are  easily  made. 

It  has  been  thought,  that  as  it  has  of  late  become  indrspen- 
sible  in  the  meditatio  fugas  warrant  to  examine  the  debtor  as 
to  his^^  before  granting  warrant  to  incarcerate,  it  may  gene-' 
rally  be  advisable  in  this  warrant  to  examine  him  as  to  nis  be^ 
ing  domiciled  in  England,  &c.  before  granting  warrant  to  in« 
carcerate. 

Forarrestuig  criminals  on  the  borders,  see  Arre9tj  sect. 
Crime  in  another  part  of  the  United  Kingdom. 

BREACH  OF  THE  PEACE. 

This  term  is  commonly  used  to  denote  a  mere  brawl,  or 

(a)  Bell  Mninst  Rc^tertson,  13th  Jaauarj  1S76,  Stair — ^Potts  and  Hun- 
ter against  MitdielBon  and  Robson,  20th  July  1706,  Fount— 4U]d  Prac- 
tice. 

(h)  Ersk.  L  2.  10.  21 — Harries  against  Lidderdaie,  7th  Mareh  1755. 
It  is  understood  that  justices  seldom,  if  ever,  grant  border  wartants  to  ar- 
rest the  debtor's  goods ;  that  is  done  by  the  judge  ordinary. 

(c)  Ford,  2l8t  November  1768. 
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dccasionid  quarrel  and  fighting,  among  persons  who  are  assem-t 
bled  with  no  purpose  of  mischief  to  otners.  If  a  contest  of 
this  sort  happen  in  such  a  place,  or  be  carried  so  far  as  to  dis* 
torb  or  alann  the  neighbourhood,  this  is  cognisable  at  the  in-i 
stance  of  the  public  prosecutor,  to  the  effect  at  least  of  inflict- 
ing fine  and  imprisonment,  and  exacting  caution  from  the  of- 
fenders for  their  good  behaviour  for  some  time  to  come  (a). 
It  is  provided  by  the  general  statutes  with  regard  to  the  office 
of  justices,  that  when  the  punishment  to  be  inflicted  by  juG^ 
tices  is  to  be  a  fine  only,  the  fact  may  be  referred  to  the  oath 
of  the  accused ;  and  that  if  the  first  summons  be  given  him 
personally,  or  this  not  being  the  case,  if  a  second  summons  be 
given  him  at  his  dwelling  pUce,  and  he  fail  to  appear,  he  shall 
be  held  as  confessed,  and  nned  as  if  he  were  present  (b).  But 
from  the  prindples  now  established  for  criminal  procedure  (see 
Process)  it  seems  to  be  at  least  doubtful  whether  procedure 
ought  to  take  place  in  absence.  Where  the  punishment  is  to 
be  imprisonment,  the  procedure  must  be  in  the  usual  way. 
(See  Process^  sect  Criminal. — Proofs  sect.  Oiminal.)  A  &^ 
Biand  by  the  private  party  for  damages  is  often  conjoined  with 
the  public  prosecution  (c).  See  Justices  of  the  Peace. — Dtu 
fnoffcs). 

For  the  arresting  of  personls  guilty  of  breach  of  the  peaces 
see  ArresU-^Coiistable. 

See  R'wt — Surety  of  the  pecu:e — Surety  for  the  good  beha* 
viour* 

BREAD,  &6. 

1.    WllEN  THERE  IS  KOT  AN  ASSIZE. 

1.  Bread. 
(1.)  Kinds  qfbread.'^The  justices  of  the  peaice,  in  theif 
general  quarter  or  petty  sessions,  may,  from  time  to  time,  ap 

faj  Hume,  i.  434.  (bj  1617,  c  8.— 1661,  c.  38. 

fej  It  was  at  one  time,  in  consequence  of  certain  statutes,  unlawful  to 
bear  fire-arms.  But  those  statutes  nave  long  been  in  dissuetude.  (Hume, 
i  439.)  It  was  never  doubted  tbat  a  man  might  keep  arms  in  his  house 
for  his  defence.  But  a  man  may  use  fire-arms  with  such  circumstances  of 
alarm  and  danger  as  shall  make  him  guilty  of  a  breach  of  the  peace.  See 
Treason^  sect.  Unlawful  Training  to  Arms,  Ac 

At  a  remote  period,  also,  certain  statutes  were  passed  (1584,  c.  138,  and 
1594,  c.  219)  forbidding  hattery  pendente  lite^  or  a  party  in  a  lawsuit  as- 
nulting  or  invading  the  opposite  party,  uiider  the  penalty  of  loss  of  his 
cause.  But  those  statutes,  which  were  more  suitable  to  the  state  of  so- 
ciety  at  that  period  than  in  more  recent  times,  have  now  been  repealed. 
(7  Geob  IV.  c.  19.) 
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poivt  wUeh  of  Ae  flaris  of  assise,  or  of  jpiied  kavea,  iiul 
irW  oCker  sorts  of  bread,  and  of  what  soics  of  grain,  eball  be 
allowed  to  be  made  and  sold  within  their  jorial^ctioa,  or  any 
part  thereof.  Assise  loaves  are  those  of  whieh  the  sige  or 
weight  varies  with  the  price  of  grain,  the  price  of  the  loaves 
remaining  the  same,  as  twdvepemqr  loaves.  Prised  loaves  are 
those  of  which  the  priee  varies,  Uie  sise  of  the  loaves  continu- 
ing  the  same,  as  qvaitem  loaves.  The  order  of  such  justices 
is  to  be  entered  in «  book,  which  may  be  inspected  by  the 
makers  of  bread  for  sale,  at  all  seasonaUe  times  of  the  day, 
without  fee ;  and  thev  are  to  osuse  a  copy  of  it  to  be  put  up 
in  some  market  or  otner  puUic  town  of  the  place,  or  to  he  in- 
serted in  some  puUic  newspaper  drcalated  there  (a). 

The  justices  of  the  peace,  at  any  general  or  quarter  sessions, 
Buqr  prohibit  for  three  mondis  (umess  ihey  see  cause  sooner 
to  revoke  the  {nrohibition,  which  thq^  may  do  at  any  adjourn* 
od  quarter  sessions,  or  any  special  sessioiss)  the  makers  of  iNread 
for  sale  firom  making  or  exposing  to  ssle.  any  bread  finer  or 
dearer  than  standard  wheaten.  But  so  such  ord^  i^  to  take 
place  till  one  kalendar  month  after  the  date  of  making  it. 
And  such  order  is  to  be  entered  by  those  justices  in  a  book,  to 
be  inspected  W  the  bakers  at  all  seasonable  hours  in  the  day 
time,  without  me.  And  the  justices  are  to  cause  a  copy  of 
such  order  to  be  put  up  in  some  market  or  other  puUic  town 
within  the  district,  or  cause  it  to  be  inserted  in  some  public 
newspaper  published  within  such  district.  And  the  bakers 
must  have  an  opportunity,  while  such  prohibition  is  under 
consideration,  of  offering  to  the  justices  their  objections  against 
it  (b). 

Bread  made  of  the  floor  of  wheat  which,  witliout  mixture  or 
division,  is  the  whole  produce  of  the  grain,  the  bran  or  hull 
excepted,  and  which  weighs  three-fourth  parts  of  the  wheat  of 
which  it  is  made,  knay  at  all  times  be  baked  and  sold,  and  is 
called  standard  wheaten  bread  (c). 

Justices,  &c.  are  forbidden  to  fdlow  the  making  for  sale  or 
selling  any  sorts  of  aaaize  bread,  (i.  e.  bread  of  which  the  size 
varies,  the  price  being  fixed,  e,  g.  sixpennv  loaves)  made  of 
the  flour  of  wheat,  other  than  wheaten  oread,  or  standard 
wheaten,  as  just  mentioned,  or  household  br^,  and  loaves  of 
white  bread  of  the  price  of  twopence  or  under  (d).  BdEers 
are  allowed  to  sell  bread  made  of  wheat  in  peck^  half-peck^ 

(•)  3  Gea  III.  c  11,  leet  2. 

(h)  13  Gka  III.  c.  62,  sect  8, 9.  (e)  Sect.  L 

(^)  3  Geo.  III.  c  U,  sect.  3. 
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« 

(|inrtehi,  nd  haUHqainrteni  loaves,  made  of  die  whole  pfodtiee 
of  the  wheat,  or  with  escfa  pnipeitioiiB  of  Ae  prodaoe  taken 
away  as  they  may  choose^  at  aaj  price  less  thitn  that  of  the 
wheaten  fanaid  of  which  an  assiae  or  price  is  set  at  the  pUice. 
It  ia  not  subject  to  assiae  fa).  Bread  may  be  made  of  wheateil 
floor  mixed  with  meal  or  floor  of  faaxley,  rye,  oats,  bnck-wheat^ 
Indiaii  eom,  peas,  beans,  rice,  or  any  omr  kind  of  grain,  or 
with  potatoes,  in  sudi  proportions,  sind  at  sach  prices,  as  thd 
seller  chooses.  It  is  called  mixed  bread  (b).  It  is  under  th^ 
same  rraulations  as  other  bread,  as  to  marking,  weight,  and 
erne  making  (c). 

For  ibrfeitnre  for  inroroper  kinds  of  grain,  proportions,  &e«^ 
see  sect.  Far/Hitire,    had  Breads  Sfc. 

(2.)  Asaized  and  prized^  not  iogeiker.'^^lio  loares  called 
assise  loaves  (as  just  described)  can  be  made  for  or  exposed  to 
Sale  in  any  place  where  loares  called  priie  loares  (as  just  de- 
scribed) are  allowed  to  be  sold  at  the  same  time ;  that  is,  no 
threepenny  and  half^oartem  loayes,  nxpenny  and  quarteni 
loayes,  twelyepenny  and  half-peck  loayes,  eignteenpenny  and 
peck  loaves,  can  he  made  for  or  exposed  to  sale  at  the  same 
time  in  the  same  place,  that  unwary  persons  may  not  bay  thd 
one  kind  for  the  other,  under  the  penalty  of  firom  10s.  to 
40s.  (d). 

(8.)  Weighi. — ^Every  peck  loaf  of  bread  made  for  sale  inust 
weigh  17  lb.  6  oa.  avoirdupois  ;  half  peck,  8  lb.  11  os. ;  qu»r* 
tern,  4  lb.  5\  os. ;  half  quartern,  Si  lb.  ^  095. ;  on  pain  of  for- 
feiting, for  each  ounce  wanting  in  any  loaf,  from  Is.  to  5s. ; 
and  for  less  than  an  ounce,  from  6d.  to  Ss.  6d. ;  if  the  same, 
in  any  city  or  town  corporate,  be  brought  before  a  jttstice,  and 
weighed  before  him,  within  twenty-four  hours  after  being  sold, 
exposed  to  sale,  or  found  in  the  custody  of  any  person  for 
sale,  or  within  forty-eight  hours  after  it  has  been  baked, 
thot^h  not  exposed  to  side ;  and  elsewhere  than  in  cities,  be. 
within  three  days  afber  being  baked,  exposed  to  sale,  or  found 
in  any  peraon'^s  custody  for  sale ;  unless  it  be  nuide  out,  to  the 
satisfaction  of  the  justice,  that  the  defidency  of  weight  arose 
wholly  from  some  unavoidable  accident,  or  was  occasioned  by 
some  contrivance  or  confederacy  (e)»  Allowance  must  be 
made  for  the  gradual  loss  of  weight  of  the  Inead  by  drying, 
according  to  the  time  (to  be  proved  by  the  baker  or  other 

fa)  41  Geo.  III.  XT.  K.  c  12,  sect  1. 

fb)  36  Geo.  III.  c  22,  sect.  I. 

fej  Sect.  3.-41  Geo.  III.  U.  K.  c  12,  sect  4. 

(dj  3  Geo.  III.  c  11,  sect  1 — 13  Geo.  III.  c  62,  sect  3. 

(0j  a  Geo.  III.  ell,  sect  &_39  and  40  Geo.  III.  c.  74,  sect  4. 
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maker  of  bread)  owner  of  it,)  irhicli  has  elapsed  since  it  was 
haked,  at  such  rate  <<  as  shall  be  just  and  reasanable,*"  not  ex- 
ceeding the  pnmortion  of  six  ounces  to  a  peck  loaf  (a).  The 
extent  of  the  allowanoe  must  generally  be  a  question  of  cir- 
cumstances. 

Every  white  loaf  of  the  price  of  twopence,  or  under,  must 
weigh  three  parts  in  four  of  the  weight  of  the  wheaten  loaf  of 
the  like  price ;  and  erery  wheaten  assise  loaf,  of  whatever 
price,  must  weigh  three  parts  in  four  of  the  weight  of  every 
household  assise  loaf  of  tne  like  price,  on  pain  of  forfeiting 
not  exceeding  Ms.  (b).  Seven  standard  wheaten  assised 
loaves  must  weigh  equal  to  eight  wheaten  assised  loaves,  or 
six  household  avsized  loaves  of  the  same  price,  where  these 
different  kinds  are  on  sale  together,  under  a  penalty  not  ex- 
ceeding 408.  (c). 

For  forfeiture,  see  sect  For/Hhire.    Bad  Breads  ^e. 

(4.)  Price, — ^No  person  can  sell  or  offer  to  sale  any  bread  of 
an  inferior  quality  to  wheaten  bread,  at  a  higher  price  than 
household  bread  seUs  for  at  that  time  and  place,  on  pain  of 
forfeiting  not  exceeding  20s.  for  eadi  offence  (d). 

Every  peck,  half  peck,  quarter  of  a  peck,  and  half  quarter 
of  n  peck  loaf,  made  for  sale,  of  the  flour  of  wheat,  and  called 
wheaten  breads  must  be  sold  in  proportion  to  each  other  as  to 
price ;  and  loaves  of  household  bread  must  be  sold  propor- 
tionally to  each  other,  and  for  one-fourth  less  than  wheaten 
bread  of  the  same  denomination,  on  pain  of  forfeiting  for  each 
loaf  sold,  or  found  in  possession  for  sale,  from  10s.  to  40s.  (ej. 

Where  wheaten  and  household  bread  are  sold  at  the  same 
time  with  standard  wheaten,  if  a  certain  weight  of  wheaten 
cost  8d.  the  same  weight  of  standard  wheaten  must  cose  7d. 
and  of  household  6d.  under  the  same  penalty  of  firom  10s.  to 
40s.  (f). 

(5.)  Marking. — Eveiy  wheaten  loaf  must  be  marked  with 
W ;  nousehold,  or  inferior  bread,  with  H ;  standard  wheaten 
with  S  W ;  mixed  bread  with  X.  If  any  person  sell,  or  offer 
for  sale,  any  such  loaf  unmarked,  unless  ordered  by  a  pur- 
chaser to  be  rasped  for  his  own  use,  he  forfeits  for  every  such 
loaf  from  10s.  to  40s.  unless  it  appear  to  the  justice  that  the 
not  marking  arose  from  some  unavoidable  accident,  or  was 


(aj  30  and  40  Geo.  III.  c.  74,  sect.  4— c  18,  sect  2. 

fbj  3  Geo.  III.  c.  11,  sect  4. 

fe)  13  Geo.  III.  c.  62,  sect  2,  6 — 3  Gea  III.  ell.  sect  4. 

fd)  3.  Geo.  III.  c.  11,  sect  7*  (e)  3  Geo.  III.  c  11,  sect  & 

(/J  13  Geo.  III.  c.  02,  sect  2,  5...3  Geo.  III.  c  11,  sect  6. 
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occasioiied  by  some  contrivatice  or  confederacy  (a).  Every 
loaf  made  of  the  meal  or  flour  of  any  other  grain  than  wheat, 
for  sale,  must  be  marked  with  some  distinct  letters,  not  more 
than  two,  as  the  justices  direct ;  which  order  must  be  entered 
in  a  book,  to  which  any  maker  of  bread  for  sale  may  resort  at 
all  seasonable  times  without  fee ;  and  the  justices  must  cause 
a  copy  thereof  to  be  put  up  in  some  market  or  other  public 
town,  &c.  or  otherwise,  must  cause  a  copy  to  be  inserted  in 
some  public  newspaper  published  in  the  county,  &c.  in  which 
such  order  is  to  Ii^  observed.  Failing  such  order,  the  maker 
must  mark  the  bread  with  any  two  distinct  capital  letters. 
The  penalty  is  from  6s.  to  408.  for  every  loaf  not  properly 
marked  (b). 

For  forfeiture,  see  next  paragraph, 

(6.)  Forfttture. — Bad  breaOy  ^c. — ^If  any  loaves  are  found 
deficient  in  weight,  or  not  marked  according  to  the  directions 
of  this  act,  or  deficient  in  baking  or  working,  or  wanting  in 
the  goodness  of  the  stuff,  or  made  with  a  mixture  of  any  sort 
of  meal  or  flour  other  than  it  imports  to  be,  or  made  with  a 
larger  or  other  proportion  of  any  other  or  different  sorts  of 
gram  or  meal  than  it  ought  to  be,  or  fraudulently  mixed  with 
alum,  or  any  thing  else  than  the  genuine  meal  or  flour,  and 
common  salt,  pure  water,  eggs,  milk,  yeast,  and  barm,  or  such 
leaven  as  any  magistrate  or  justice,  within  his  jurisdiction; 
allows,  such  loaves  are  to  be  disposed  of  to  poor  persons,  with* 
in  the  jurisdiction  of  the  justice  convicting,  unless  the  default 
be  satisfactorily  accounted  for ;  and  every  maker  or  seller  of 
bread  faulty  in  the  goodness  of  the  stuff,  kinds  of  grain,  pro- 
portions, in^edients,  or  leaven,  as  above  described,  forfeits 
from  li.l  to  L.6  (cj. 

(7.)  Search  Jbr  ftr^arf.— Any  justice  of  the  peace,  or  any 
peace  ofiicer  authorized  by  warrant  of  such  justice,  may  enter 
into  any  house,  shop,  stall,  bakehouse,  warehouse,  outhouse, 
or  other  place,  belonging  to  any  baker  or  seller  of  bread,  and 
search  and  weigh  any  bread  there  found ;  and  may  view  and 
search  all  bread  found  within  their  respective  jurisdictions ;  and 
if  any  loaves  be  found,  by  oath  of  one  witness,  faulty  in  any  of 
the  respects  described  in  the  immediately  preceding  paragraph, 
may  seize  them,  and  the  justice  may  dispose  of  them  as  there 
mentioned  (d). 

If  any  person  obstruct  or  oppose  any  such  search  or  seisure 
of  such  bread,  he  forfeits  from  L.1  to  L.2  (e). 

(a)  3  Geo.  III.  c.  II,  sect.  &— 13  Geo.  III.  c.  63. 

(h)  3  Geo.  III.  c.  11,  sect.  9. 

(c)  3  Gea  III.  c  Ih  sect  10.        (d)  Ibid.        (t)  Sect.  U. 
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(8.)  FauH  qfjoumegfmen  and  miBers.'^lt  the  baker  mak^ 
U  appear  to  any  justice,  that  any  ofiSenoe  for  which  he  haa 

J  aid  the  penalty  was  occasioned  by  the  neglect  or  defitult  of 
is  journeyman  or  servant,  the  justice  is  to  issue  his  warrant 
for  bringing  such  offender  brfore  him  or  some  other  justice ; 
and  on  conviction,  such  justice  is  to  order  what  reasonable 
sum  shall  be  paid  by  the  offender,  bv  way  of  leoomp^ce  \ 
and  if  he  do  not  immediately  pay  it,  the  justice  is  to  commit 
bim  to  the  house  of  correction,  or  other  prison  of  the  place 
where  he  is  apprehended,  there  to  be  kept  to  hard  labour  for 
fny  time  not  exceeding  one  kalendar  month,  unless  sooner 
paid  (aj. 

If  any  information  be  laid  against  any  baker  for  making  ox 
exposing  to  sale  bread,  purporting  to  be  standard  wheaten 
bread,  made  of  flour  not  the  whole  produce  of  the  wheat,  the 
(lyran  or  hull  excepted,  and  weighing  three-fourth  parts  of  the 
Fheat  whereof  it  was  made,  and  if  be  prove  that  he  bought  it 
for  such  flour  of  the  miller,  naming  him  and  his  place  of  abode, 
in  such  case  the  baker  is  to  be  acquitted,  and  the  mill^  to  for? 
feit  from  L.2  to  L.5  ('dj. 

8.  Meal  and  Ingredients, 
(1-)  AduUeralmg  meal. — ^Any  person  mixing,  at  any  time, 

Ey  thing  with  com,  meal,  or  flour,  manufact^red  for  sale,  or 
iowingly  selling  or  exposing  to  sale  one  kind  of  meal  for 
jmother,  or  any  other  thing  as,  or  mixed  with,  the  meal  which 
It  ought  to  be,  forfeits,  for  each  offence,  from  L.2  to  L.5,  on 
ponviction,  as  described  under  sect.  Procedure  (e)j  half  to  the 
informer,  half  to  be  applied  1^  the  magistrate,  for  executing 
the  act  (d), 

(S.)  Uunlawful  ingredients. — Every  miller,  mealman*  baker, 
|>r  seller  of  bread,  in  whose  house,  mOl,  &c.  or  possession  any 
thins  is  found,  which  is  adjudged  by  any  magistrate  or  justice 
of  the  peace  to  have  been  lodged  there  with  intent  to  adulte- 
rate the  purity  of  meal,  flour,  or  bread,  on  conviction  by  con- 
fossion  of  the  acpused,  or  the  oath  of  one  witness,  before  such 
magistrate  or  justice,  forfeits  from,  L.2  to  L.10,  unless  the 
accused  satisfy  the  judge  that  it  was  put  there  for  a  lawful 
purpose^  The  judge  may,  out  of  the  forfeiture,  when  recover- 
ed,  publish  the  offender's  name,  residence,  and  pffimce,  in  some 
|iewq»per*pubUshed  in  or  near  the  place  where  the  offence  has 

(a)  Sect  13.  (bj  13  Geo.  III.  c  62,  sect.  6. 

foj  31  Geo.  II.  c.  99,  s^t.  S3.^13  Geo.  III.  c  02.-41  Gee  III.  U.  K- 

'  (dj  32  Geo.  II.  c.  IS,  sect-  % 


BBEikDi  &C.  55 

keen  eottunilted  (a}.  The  (mialty  to  be  applied  haK  to  the 
■fcrier,  Imlf  by  die  megnirafe,  m  esecatmg  the  act  (b). 

(S.)  Seankjor  med^  ^c. — Ob  jnfbtmatien,  on  oath,  tb«t 
th^  k  reaaonable  caitte  to  suspect  that  aay  imKer  or  iiMniii«« 
fiicturer  of  meal  far  sale,  or  any  baker  of  bre»d  far  sale,  mixes 
with  it  any  thuig  not  the  gtmnne  produce  of  the  grain  which 
it  imports,  or  ought  to  be,  ov  by  which  the  purity  of  the  meal 
it  hurt,  any  magistrate  or  justice,  or  any  peace  officer  author 
vised  by  warrant  of  such,  within  their  jurisdiction,  may,  at  aU 
seasonable  hoars  in  the  day  time>  enter  any  house,  mill,  shop, 
bakehouse,  stall,  bolting-hcmse,  pastry  warehouse,  or  outhouse 
of  any  such  person,  and  search  ;  and  if  any  adulterated  meal 
be  discovered,  it  is  to  be  seised,  with  aU  mixtures  tised  or  in- 
tended far  its  adulteration,  and,  if  the  seizure  be  arade  by  an 
oflker,  instantly  carried  befare  a  roi^strate  or  justice ;  and  if 
the  magistrate  or  justice  seising,  on  examining  a  seisure;  think 
tile  m^  adulterated,  he  is  to  dispose  of  it  according  to  his  dis- 
eretion  (c). 

Persons  wilfully  obstmcting  search  or  seisure  ferfeit  from 
L.1  to  L.5  for  each  ofience — half  to  the  informer,  half,  by 
order  of  the  magistrate,  for  executing  the  act  (d). 

8.  Proeedwrejbr  pufmhmerH. 
Any  one  justice  may  hear  and  determine  the  abo^e  offences 
with  regard  to  bread,  meal,  8(e.  in  a  summary  way,  and  may  , 
avrnmon  ettsnders ;  and  if  they  fail  to  appear  without  reason* 
able  excuse,  may,  upon  oath  of  an  o£fence,  by  <me  witness, 
grant  warrant  for  apprehendmg  them ;  and  upon  their  appear- 
ance, or  if  they  do  not  appear  on  notice  left  at  their  nsnalphiee 
af  abode,  or  if  they  cannot  be  apprehended,  the  justice  is  to 
inquire  into  the  matter,  and  to  examine  any  witnesses  on  dther 
side  on  oath,  and  to  oonrict  or  acquit  the  accused ;  and  H 
the  penalty  be  net  paid  within  S4  hours  afler  comictiony  the 
jasdce  may  grant  warrant  for  levying  it,  and  the  expenees,  by 
distress ;  and  if  the  o^nders  carry  their  goods  beyond  the 
jurisdiction,  or  so  much  of  them,  that  the  penalt]^  cannot  be 
levied,  the  warrant  is  to  be  bacA»d  by  a  justise  within  whose 
honnds  |heK  aie  goods  of  the  ofiender,  and  these  goods  are  ta 
he  distrained ;  amk  if,  within  five  days  after  distress,  the  fe»- 
feiture  and  charges  be  not  paid,  the  goods  are  to  be  sold,  veiu 
dering  the  overplus  tp  the  owners,  after  deducting  the  penalty 

(a)  31  Geo.  II.  c.  80,  sect.  aO—IS  Geo.  III.  e.  ea..^!  Geo.  III.  U.  K, 
c  12.  (b)  3S  Geo.  II.  c.  18,  sect.  2.  fa)  31  Geo.  II.  c  SO, 

sect.  S8^  (d)  31  Gca  XL  c.  29,  sect  31 — 3S  Geo^  II.  c  le,  sect  % 
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and  charges  of  the  proBceution,  distress,  and  sale;  which 
charges  are  to  be  ascertained  by  the  justice  before  whom  the 
offender  is  convicted,  or  by  the  justice  who  backed  the  war- 
rant, if  either  of  them  continue  alive ;  and  if  not,  by  some 
other  justice  of  the  place  in  which  the  offender  is  convicted ; 
and  for  want  of  such  distress,  such  justice,  within  whose  juris- 
diction the  offenders  are,  on  the  application  of  any  prosecutor, 
and  proof  of  the  conviction  and  non-payment  of  the  penalty 
luod  charges,  is  to  commit  such  offenders  to  the  common  gaol 
or  house  of  correction  of  the  place  where  they  are  found,  for  a 
month,  unless  payment  be  sooner  made  (a).  The  conviction 
is  to  be  drawn  up  in  the  form  commonly  used  for  such  offences. 

Any  person  convicted  may  appeal  to  the  next  general  or 
general  quarter  sessions  of  the  place  where  judgment  was  given, 
and  execution  is  to  be  suspended;  the  person  so  convicted 
entering  into  a  recognizance  at  the  time  of  such  conviction, 
with  two  sufficient  sureties,  in  double  the  sum  adjudged,  on 
condition  to  prosecute  the  appeal  with  effect,  and  to  be  forth-, 
coming  to  abide  the  judgment  of  the  sessions ;  and,  if  the  con- 
viption  be  affirmed,  the  person  convicted  must  immediately  pay. 
the  sum  adjudged,  with  costs,  to  be  awarded  by  the  justices, 
otherwise  any  justice  where  he  is  may  imprison  him  till  he  pay 
the  penalty  and  costs,  or  compound  for  them  with  the  infor- 
mers ;  and  if  the  conviction  be  discharged,  reasonable  costs  are 
to  be  allowed  against  the  informer  who  would  have  been  entitled 
to  the  penalty,  to  be  recovered  as  costs  given  at  any  general 
pr  quarter  sessions  are  recoverable  (b).  If  the  conviction  be 
within  six  days  of  the  next  general  or  general  quarter  sessions, 
the  appeal  may  be  either  to  them  or  to  the  next  following  (c)* 

Prosecutions  must  be  commenced  within  three  days  after 
the  offence ;  and  no  person  prosecuted  to  conviction  for  any 
pffence  against  this  act  can  be  prosecuted  for  it  under  any 
pther  law  (dj.  Penalties  and  forfeitures  go  half  to  the  infor- 
mer, half  as  the  justice  shall  think  fit  for  carrying  the  act  into 
execution  (ej. 

4.  WhcU  justices  may  act. 

No  person  concerned  in  the  business  of  a  miller,  mealman, 
or  baker,  is  capable  of  acting  as  a  justice  in  the  execution  (rf* 
the  act  with  regard  to  bread,  &&  under  a  penalty  of  L.50,  to 
any  one  who  informs  and  sues  for  it  by  summary  complaint  in 
fhe  Court  of  Session  (f)* 

(a)  31  Geo.  II.  c  29 — 3  Geo.  III.  c.  11,  sect.  14. 

(b)  3  Geo.  III.  c.  11,  sect,  la  (c)  Sect.  ^9. 

^flj  3  Geo.  III.  c.  11.  sect.  23.  (cj  Sect.  24.  (fj  Sect.  12. 
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5.  Privileges  ^Justices,  S;c. 
Certain  privileges  and  protections  are  given  to  justices,  peace 
oflScers,  and  others,  in  prosecutions  for  things  done  by  them 
under  the  acts,  with  regard  to  bread,  &c.  It  is  suiBcient  to 
mention  here  in  general,  that  prosecutions  against  justices 
must  be  brought  within  six  months,  upon  notice  of  one  month, 
and  that  within  the  month  amends  may  be  tendered ;  that  pro- 
secutions against  peace  ofBcers  must  be  brought  within  six 
months,  upon  notice  of  seven  days,  and  that  within  the  seven 
days  amends  may  be  tendered ;  and  that  other  persons,  when 
prosecuted,  may  plead  the  general  issue,  and  recover  double 
costs  (a).  If  any  prosecution  be  brought,  the  defender  ought 
to  consult  the  act. 

II.  When  there  is  an  assize. 

Sometimes,  in  addition  to  the  provisions  which  have  been 
enumerated,  an  assize  is  set  to  regulate  the  price  of  bread. 
But  it  would  be  improper  here  to  enter  upon  this  subject,  as 
the  assise  is  in  the  use  of  being  set  only  in  one  or  two  of  the 
principal  towns  of  Scotland,  and  as  any  detail  which  could  be 
at  all  serviceable  in  practice,  would  far  exceed  the  limits  of 
this  summary.  The  acts  quoted  below  (bj  will  be  consulted 
when  the  sutgect  is  taken  up. 

It  may  be  just  mentioned,  that  the  assize  is  set  in  boroughs 
by  the  magistrates,  and  in  case  of  their  neglect  to  do  so,  when 
it  appears  proper,  by  the  justices,  and  that  in  towns  and  places 
where  there  are  not  magistrates,  it  is  set  by  the  justices ;  that 
it  is  in  the  discretion  of  those  persons  whether  an  assize  ought 
to  be  set ;  and  that  it  is  set  according  to  certain  tables,  on  a 
proof  of  the  value  of  grain,  flour,  or  meal. 

CAUTION. 

Caution  (questions  with  regard  to  which  may  occur  before 
justices  of  the  peace  under  the  small  debt  act)  is  an  obligation 
by  which  one  becomes  engaged  for  another,  who  has  bound 
himself  to  pay  a  sum,  or  perform  a  fact,  that  he  shall  truly 
fulfil  his  engagement  (cj. 

In  certain  public  Judicial  and  more  formal  engagements  of 
this  kind,  writing  is  necessary ;  as  in  caution  Judicio  sistij 

fa)  Sect  20,  21,  22. 

(bj  31  Goo.  II.  c.  29 — 32  Geo.  II.  c.  18,  lect  2 — 3  Geo.  III.  c  6.— 13 
Geo.  III.  c  62.-36  Geo.  III.  c  2?.— 39  and  40  Gea  III.  c.  74—41  Geo, 
III.  U.  K.  c.  12 53  G«o.  III.  c.  110 5  Geo.  IV.  c  60. 

(ej  £r8kme,  iii.  3.  OU 
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caution  at  loosing  arrestment,  caution  in  Iswborrows,  and  many 
atben.  It  is  ako  xeqpneA  in  many  cautionary  oUigaiiona  of 
a  leM  formal  nature,  as  in  those  for  performance  of  an  inden. 
tore,  or  of  a  tack,  pajrment  of  a  bond  for  borrowed  money,  mid 
many  others.  The  writing  must  be  regular  and  formal  where 
BO  performance  hj  the  creditor,  or  other  rei  mierviniuiy  has 
taken  place  upon  the  faith  of  it ;  but  ii^brmality  (if  the  sub- 
acriptbn  be  admitted)  is  not  fiital,  if  a  rei  interventus,  r.  g.  li- 
beration from  the  hands  of  a  messenger,  hare  followed  on  the 
iuth  of  the  obliaation  (a).  In  many  important  and  common 
ntuations  yerbal  caution  is  sustained,  whare  the  creditor  has 
performed  to  the  debtor  upon  the  &ith  of  it :  in  particular,  in 
ordinary  personal  contracts,  such  as  sale,  location,  &c.  or  where 
the  execution  of  legal  diligence,  such  as  imprisonment  or  poind- 
ing, has  been  ddbtyed  hy  the  creditor  on  the  faith  of  such  cau- 
tion. This  verbal  caution,  Hke  other  gratuitous  obligations, 
can,  in  the  ordinary  case,  be  proved  only  by  the  cautioner^ 
oath ;  f.  g*  where  aperson  isallesed  to  have  become  cautioner 
for  future  furnishings  (b).  Btit  it  may  be  proved  by  witnesses 
where  the  principal  obligation  may  be  proved  in  that  manner, 
as  in  sale,  location,  &c.  and  where  it  has  been  entered  into  at 
the  same  time  with  such  principal  obligatbn,  and  as  part  of 
that  transaction  (cj ;  as  when  a  person,  at  a  verbal  sale  of 
cattle  or  grain,  bc»comes  cautioner  ror  the  price  (d)> 

T^is  obligation  may  be  constituted  indirectly.  Thus  one, 
by  merely  giving  a  mandate  to  lend  money  to  a  third  person, 
becomes  cautioner  for  him  (e).  It  may  be  conditional.  Thus 
one  who  has  become  bound  either  to  present  a  debtor^s  person 
fit  a  time  and  place  specified,  or  to  pay  the  debt,  is  not  bound 
(o  pay  unless  he  fail  to  present  the  deotor  (f). 

Where  a  person  is  bound  simply  as  cautioner  for  a  sum  of 
fnoney,  he  may  demand  that,  before  diligence  is  used  against 
)iim,  the  principal  debtor  be  discussed,  his  person  by  denun* 
fiation  and  r^stration  of  homing,  his  moveables  by  poind- 
ing, or  by  arrestment  and  furthcoming,  and  his  heritage  by 
adludication ;  But  he  may  be  sued  upon  the  same  summons. 
Where  he  is  bound  as  fiul  debtor  wiui  and  for  the  debtor,  or 
conjunctly  and  seyerally  with  him,  in  whatever  totm  of  words, 

(a)  Brown  against  Campbell,  28th  November  1704.— Brebner,  petition^ 
er,  18th  JanuArj  1803.~Dunmore  Coal  Company  against  Youngs,  Ist 
f'ebruary  1811.         (b)  M'Ewan  against  Crawford,  13th  February  1610. 

fe)  Kilkerran,  page  451. 

(dj  Gibb  against  Walker  and  Simpson,  SSth  July  1761 ;  Elchies,  Cmx- 

iioner,  No.  19 — BeU,    13th  Noyember  1812 RhtRd  against  li^Kensie, 

20th  February  IBIS. 

(ej  Ersk.  iii.  3.  61.  f/j  IMdr 
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be  may  be  nied  without  legard  to  the  debtor  (a),  A  etatioDer 
tost  p^fbrmance  of  a  fact  is  not  liable  till  the  principal  oUigant 
be  oiBcussed  (b)^  unless  he  expressly  renounce  the  benefit  of 
discussion. 

All  legal  defences  eompetent  to  the  principal  debtor  are 
eompetent  to  the  cautioner  (c). 

A  cautioner  who  has  paid  has  action  fbr  re-payment  against 
the  principal  (d),  A  cautioner  is  not  bound  afWr  his  relief 
is  cut  offy  or  weakened,  through  the  fault  of  the  creditor  (ej, 
A  landlord,  however,  does  not  lose  recourse  i^inst  his  te- 
nant's cautioner  by  delaying  or  n^lecting  to  eiibroe  his  hjf* 

A  tenant's  cautioner  who  has  paid  the  rent  is  entitled  to  an 
assignation,  from  the  landlord,  of  his  hypothec  over  the  furni- 
ture, &c.  (see  Hypot/iec. — Recompence^  sect.  Relief  of  Cau- 
tioners). Where,  therefore,  the  fiimiture  belongs  to  a  third 
party,  and  has  been  merely  hired  by  the  tenant,  the  owner  of 
the  furniture  paying  the  rent  is  not  entitled  to  an  asdgnatkm 
pf  the  cautioner's  obligation  from  the  landlord  (&). 

A  cautionary  obligation  does  not  fall  by  &e  cautioner's 
death,  but  is  continued  against  his  heirs,  even  for  a  balance 
arising  after  his  death  (h). 

See  Prescription^  sect.  Seven  years. — Letier  cf  Credit'^ 
Mecompence^  sect.  Relief  of  Principals  and  Cautioners. 

See  also  Bail — Border  warrant — Lawborrows — MedUaiiq 
Fugw  warrani-^^RecognisuMnce^^Surety  qftkepeaee-^Suretgi 
for  the  good  behaviour, 

CHILDREN. 

Questions  with  iiegard  to  children  may  occur  before  justice^ 
of  the  peace  under  the  small  debt  act.  and  with  regard 'to  the 
aliment  of  illegitimate  children,  independoitly  of  that  act. 

I.    LaVTVUL  CUILDKSy. 

1.  Who  are  lawfvL 
Lawful  children  are  either  such  as  are  bom  in  lawful  wed- 
lock, or  a  competent  time  after  its  dissolution;  or  such  aS| 

ra;  Enfc.  iii  a.  61.        r6;lUd.63.        foj  lUd.  64.  r^>  Ibid.  6& 

(€)  lUd.  66.  (f)  M'Queen  agidnst  Fisser,  llth  June  1611. 

(g)  Stewart  agminst  Bell,  Slat  May  1814,  in  App.  of  Fac  ColL  from 
November  1814  to  November  181& 
(h)  UniTeraitT  of  Glatfow  against  Sir  WUliam  Miller,  18th  November 
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though  bora  illegitimate,  are  Intimated,  or  made  lawful,  either 
by  letters  of  legitimation  from  the  King  (which,  however,  do 
not  make  the  child  lawful  in  all  respects,  but  only  remove 
certain  disabilities),  or  by  the  subsequent  intermarriage  of  their 
^rents  (a).  Where,  from  the  drcumstances  of  the  case,  it  is 
impossible  that  the  husband  can  have  been  the  father  of  the 
chUd,  though  bora  in  lawful  wedlock,  the  presumption  of 
legitimacy  in  its  favour  fidls  (b).  A  child  bora  after  the  expira- 
tion of  six  lunar  months  from  the  possible  connexion  between 
husband  and  wife,  and  before  ^he  end  of  ten  months  from  that 
time,  is  held  to  be  legitimate  (cj.  A  child  bora  within  six 
months  afler  constitution  of  marriage,  is  presumed  to  be  the 
husband^s,  if  connexion  between  him  and  the  mother  before  mar- 
riage was  not  improbable. 

S.  Powers^  &c.  i^fatiur. 

A  father  is  entitled  to  all  the  profits  accruing  from  the  la- 
bour and  industry  of  his  children,  while  they  continue  in  his 
family,  or  are  maintained  by  him  at  bed  and  board,  or,  at  least, 
to  a  suitable  reimbursement  for  their  maintenance.  But  even 
then  the  children  are  capable  of  receiving  donations,  either 
from  the  father  himself,  or  from  others,  which  thereby  be- 
come their  own  property.  Children  who  get  a  separate  stock 
from  their  father,  for  carrying  on  any  trade  or  manufacture, 
or  setting  up  a  separate  employment  by  themselves,  are  entitled, 
even  though  they  should  continue  in  his  fiunily,  to  the  profits 
arising  from  that  stock  (d). 

A  father  is  the  natural  guardian,  or,  as  it  is  called,  admini- 
strator-in-law,  of  his  children^  not  only  their  tuUyr  while  th^ 
are  pupils,  but  their  curator  after  they  become  puberes^  till 
their  perfect  ace.  A  minor  cannot,  for  instance,  bind  himself 
apprentice  without  the  express  consent  of  his  fiithcr,  if  he  be 
alive.  This  power  of  the  &ther  extends  to  every  estate  which 
the  children  may  get  from  any  person,  either  oy  donation  or 
by  succession.  But  minor  children  may  have  a  curator  dif- 
ferent from  their  father ;  either  where  they  have  a  claim  against 
him  ;  in  which  case  the  judge  will  appoint  a  curator  ad  litem 
to  conduct  the  action  at  law ;  or  where  an  estate  is  left  to  them 
exclusive  of  the  father'^s  management.  A  father^s  right  of  ad-' 
ministration  to  his  minor  daughter  is  transferred  to  her  hus- 
band upon  her  marriage  (e).  The  fiither^s  administration  is 
restricted  to  those  children  who  continue  in  family  with  him ; 

faj  Enkine,  smaller  work,  i.  7-  36.  37* 

rbj  Stair,  iil.  3.  42 — ErBkine,  i.  C.  60.      (cj  ErsJc.  ibid.      fflj  Ibid.  63, 

rrj  Erskine,  i.  6.  54. 
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which  a  child  is  held  to  do  though  he  reside  elsewhere,  if  he 
do  not  earn  his  livelihood  by  his  own  labour,  independentl]^  of 
any  aid  firom  his  father.  This  right  of  administration  requires 
no  form  of  law  to  complete  it.  It  is  enjoyed  only  over  lawful 
children.  It  ceases  on  the  children  reaching  ^1  years  of  age  (a). 
Obligations  by  a  minor  son,  without  his  father^s  consent,  are 
not  good  even  t^ainst  himself.  A  person,  for  example,  lend- 
ing money  to  a  minor  son  without  the  consent  of  his  father,  has 
no  action  for  it  against  the  son,  except  as  far  as  it  has  been 
profitably  applied  for  his  use;  whicn  he  would  have  inde* 
pendently  of  any  express  obligation.  The  son  is  not  liable  for 
aupeiduous  furnishings  made  to  him  without  his  fathers  con- 
sent, even  though  he  be  in  some  measure  emancipated,  as  by 
having  a  commission  in  the  army  (b).  But  a  minor  engaged 
in  trade  or  merchandize  may  bind  himself  to  a  certain  extent. 
(See  Minors,) 

3.  Obligatiofis  of  Parents. 
A  father  is  bound  to  maintain  his  lawfUl  children.  If  any 
person  furnish  board  and  aliment  to  a  child  under  puberty  (14 
if  a  male,  1£  if  a  female),  he  has  action  for  it  against  the  fa- 
ther, but  at  no  fiiture  period  against  the  child.  Failing  the 
father,  the  mother  is  liaUe  (c)  ;  but  while  the  father  has  fttnds, 
though  he  be  dead,  they  are  liable.  If  the  father  and  mother 
be  both  unable  to  maintain  the  child,  the  father^s  father  is  li- 
able (d),  A  father  is  not  bound  to  aliment  a  son^s  wife,  un- 
less the  son  himself  be  entitled  to  aliment  (e).  He  is  not 
bound  to  aliment  his  son'^s  widow  (fj.  In  the  lower  walks  of 
life,  the  fatfaer^s  obligation  to  aliment  his  children  continues 
till  they  can,  by  herding  or  service,  earn  a  livelihood  for  them- 
selves.    Persons  in  that  station  can  seldom  afford  to  give  their 

fa)  Ibid.  55.         fbj  Johnston  against  MaitUmd,  20th  November  1782. 

fej  Bankton,  L  6.  16. 

(d)  Tali  against  White,  28th  February  1802 — Christie  against  M'MiU 
Ian,  6th  July  1802. 

(0)  Christie,  supra;  Duncan  against  HiU,  1 7th  February  1810. 

ffj  Adam  against  Sir  Andrew  Lauder,  11th  July  1764,  Kames,  No. 
S20 — ^Duncan  against  Hill  and  others,  S8th  February  1809— Yule  against 
Marshall,  21st  December  1815.  In  a  recent  case,  it  was  found  that  the 
proprietor  of  an  entailed  estate  is  bound  to  aliment  the  widow  of  his  son, 
the  mother  of  the  heir  of  entail,  as  this  situation  was  considered  as  pre- 
Tenting  the  connexion  vrith  the  husband*s  fiimily  from  being  altogether 
dissolved  by  his  death  (De  Courcey  against  Agnew,  3d  July  1806>  That 
decision  is  a  precedent  for  a  case  of  the  same  special  circumstances  only. 
It  was  appealed  ;  but  the  appeal  was  not  prosecuted ;  the  proprietor  hav- 
ing died,  and  the  next  heir,  his  grandson,  being  of  course  willing  to  ali« 
ment  faii  own  mother. 
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diildreii  an  iMrentieeBlup. ^  la'tli^  higher  vaUw  of  life^  i* 
emtiimes  till  tM  son  can  maintain  himself  in  some  emploTment 
suitable  to  hb  station  (a).  Where  the  vimt  of  success  is  not 
Ae  «m^s  fault,  the  fiither  must  continue  to  provide  him  in  ne* 
cessanr  board  and  lodging  in  Us,  the  father^s,  house,  and  other 
fomishings,  as  fitf  as  his  own  earnings  ase  insufficient ;  for 
which  fimushings,  as  lar  as  necessary  and  smtaUe,  the  fii^her 
is  liable  to  those  who  make  them  to  the  son.  If  money  be  for- 
nished  to  the  son,  the  creditor  must  shew  not  only  timt  it  was 
necessary,  but  that,  in  fact,  it  was  properly  applied  to  the  song's 
use.  The  minor'*s  contracts  for  necessary  fiimiahings  are  in  all 
cases  good  against  the  ftftber,  where  he  has  omitted  to  afibrd 
the  necessary  supplies.  It  seems  doubtful  whether,  even  though 
tile  son  dves  with  the  fiither,  the  fiimisher  can  have  any 
claim,  if  the  son  be  properly  provided  by  the  fother.  Where 
the  son  lives  apart  firam  the  father,  as  in  town  to  finish  his  edo^ 
cation,  greater  latitude  is  allowed ;  but  even  in  that  situation, 
neither  the  father  nor  the  son  are  liable  for  furnishings  super- 
fluotts  or  improper  in  their  nature,  nw  for  advances  m  money, 
unless  the  creditor  shew  that  they  were  properly  applied  (b). 
The  above  particulars  with  regard  to  the  duty  of  parents  to 
aliment  their  cnildren  have  been  mentioned,  in  case  any  action 
should  occur  under  the  small  debt  act  (for  it  does  not  seem 
competent  before  justices  otherwise)  aeainst  parents  for  iur. 
nishings  to  childrra.  An  action  among  lawful  relations  to  have 
an  aliment  modified  is  not  competait  before  the  justices* 

4.  Obligations  of  ChiUrefi. 
The  only  obligation  of  children  towards  their  parents,  of 
which  the  law  enforces  performance,  is  that  of  alimenting  them 
when  they  fall  into  indigence  (c).  This  is  in  the  same  ntna^ 
tion  as  the  obligation  of  parents  to  aliment  their  children ;  and 
requires  no  fiurwer  illustration. 

II.  Illegitimate  Children. 

1.   Who  are  lUegitimate. 
Children,  not  lawful,  as  before  described,  are  illegitimate. 

2.  Disadvantageous  situation  of  lUegittrmUe  Children. 
lUegitimato  children  have  none  of  the  privileges  of  lawful 

(a)  Ayton  against  Colvil,  25th  July  1705,  Foimt.-~Maidment  against 
Landers,  25th  May  1815. 

(b)  Scoffier  against  Reid,  26th  July  178S.      (e)  Bxown  against  Brown, 
20th  July  1710,  Forbes. 
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or  any  Mhat.  An  obligation  of  wmj  Und,  gianted  by  s  miiKxr 
miural  son,  witbant  ike  ooiiBenl  of  bis  pntaUre  firtber,  ia  bbid- 
iflig  agamst  ibe  aob. 

8.  Jlimni  qflOegiiimaU  ChOdren. 

The  father  is  bound  to  contribute  his  share  of  the  expenoe 
iftcuTved  fay  the  mother  in  maintainigy  bis  natural  lAiyirn, 
Failing  £iiher  and  aiotber,  they  most  lie  si^perted  fay  the  fa- 
ziab.     (See  Poor.) 

Justices  of  the  Peace  have,  by  certain  dd  statotea,  paver 
oonferred  on  tfaem  to  punish  persons  guilty  of  fomicatioii  (see 
Lewdness) ;  and,  as  guardians  of  the  police^  used  at  cne  time 
fiirdier  to  issprison  them  till  they  gave  security  that  tbe  diild 
shonU  not  burden  the  parish.  From  this  has  arisen  a  practice^ 
sanctioned  by  inveterate  usage,  of  their  judging  in  acdona 
brought,  at  the  distance  of  years  even,  against  the  &ther,  by 
the  mother,  or  other  person  who  has  maintained  the  child,  for 
repayment,  with  interest,  of  the  expenoe  incmred,  though  the 
chance  of  the  child  being  a  burden  on  the  parish  has  ceased. 
There  is  a  practice,  in  many  parts  of  the  eountry,  of  the  kirfc. 
session  of  the  parish  prosecuting  the  fitfher  for  tbie  alianent,  and 
using  the  mother  as  a  witness  against  him,  where  the  mother 
has  not  the  means  of  affinrdin^  aliment.  It  has  not  yet  been 
decided  how  &r  this  practice  is  legal ;  but  it  seems  to  be  rea- 
sonable and  expedient,  and  would  probdbly  be  sustained.  It 
has  been  found,  however,  that  a  kirk-session  is  not  en^tled  to 

Eursue  the  father,  unless  a  claim  for  the  aliment  of  the  child 
as  actualljr  been  made  against  the  parish  (b). 
The  justices,  in  some  parts  of  the  country,  still  imprison  for 
payment  of  the  aliment ;  but  it  is  thought,  particularly  after 
the  decision  in  Murray  against  Bisset  (see  Imprisonment)  that 
th^  would  not  be  countenanced  by  the  supreme  court  in  using 
any  dil%ence  other  than  poinding  and  arrestment. 

The  &tber  is  also  subjected  to  the  mother  in  a  half  of  the 
inlying  charges,  including  an  allowance  for  her  aliment  during 
her  indisposition ;  which  is  commonly  modified  to  L.2  or  L.9, 
seldom  less,  sometimes  more,  aocwding  to  circumstances  (c). 

With  regard  to  the  proof  to  be  brought  by  the  woman  in 
her  action,  there  can  seldom,  firom  the  nature  of  the  case,  be 
direct  evidence  Kii  actual  connexion  with  the  defender.    All 

(a)  Ersldne,  i  d.  55. 

(b)  Kirk-session  of  Ganrald  againgt  Forrest,  Uth  Februsfy  181?. 

(e)  See  Bulges  agauist  HaUidaj,  4th  March  1756 Short  aeuast  Do. 

nald,  21«t  February  1765.  ^^ 
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the  proof  which  she  is  required  to  bring  is  a  sdniiplena  probd^ 
Ho^  or  half  proof  of  connexion  with  him  between  six  and  ten 
lunar  montns  before  the  birth.  And  having  brought  such 
proof,  she  is  allowed  to  give  her  oath  in  supplement  that  the 
defender  is  truly  the  father  (see  Proofs  sect,  oath  in  supple- 
ment) ;  whichi  if  affirmative,  entitles  her  to  judgment  in  her 
favour. 

The  semiplena  probcUio  required  *^  does  not  mean  barely  a 
*^  suspicion,  <^  but  must  amount  to  such  evidence  as  induces 
**  a  reasonable  belief,  though  not  complete  evidence^  of  the 
connexion  (a).  It  is  plainly  impossible  to  lay  down  any  pre- 
cise rules  as  to  what  facts  amount  to  this  evidence,  nixi  a 
case  or  two  may  be  mentioned  in  illustration. 

It  has  been  found  sufficient  that  the  woman  rose  firom  bed 
one  night,  on  being  called  by  the  defender,  lighted  a  candle, 
and  went  out  with  him  to  light  him  to  put  his  horse  into  a 
stable,  and  was  out  of  bed  a  considerable  time ;  and  that  on 
another  occasion,  a  person  passing  the  stable  door  heard  the 
woman  say  ^^  Had  awa^  Hu^h,^  and  believed  that  she  was 
speaking  to  the  defender ;  both  of  those  occasions  being  with-> 
in  the  necessary  time  before  the  birth  (b).  This  is  the  case 
in  which  the  court  are  thought  to  have  gone  farthest  in  favour 
of  the  woman. 

On  the  other  hand,  it  has  been  found  not  sufficient  that^ 
during  the  period  when  the  child  must  have  been  begotten^ 
the  mother,  a  young  woman  of  20  years  of  age,  lived  as  a  ser- 
vant with  the  defender,  an  unmarried  man,  and  that  no  other 
person  lived  in  the  house  (cj.  It  has  been  found  not  sufl 
ficient  that  it  was  sworn  by  a  single  witness  (along  with  other 
circumstances  of  intimacy  of  minor  importance)  that  on  one 
occasion,  a  competent  time  before  the  birth,  the  woman  and 
the  defender  retired  into  a  room  with  a  candle,  that  the  wit- 
ness in  about  twenty  minutes  went  to  the  door  of  the  room, 
which  was  open,  when  he  found  that  the  candle  was  ex* 
tinguished,  and  heard  the  woman  call  out  *^  be  canny ,^  and 
heard  a  tittering,  and  that,  soon  after,  the  woman  came  out 
with  her  hair  and  clothes  in  a  disorderly  state ;  the  court  be- 
ing of  opinion  that  though,  in  the  ordinary  case,  such  circum- 
stances would  have  been  of  weight  if  they  had  taken  place  in 
a  private  room,  it  was  not  probable  that  a  married  man,  of  a 
sober  character,  who  had  never  been  observed  to  treat  the 

(a)  Craig  against  Crichton,  14th  June  1809. 
(bj  Hunter  against  Watson,  15th  January  1811. 
Ccj  Bowie  against  Robertson,  Ist  December  1808. 
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woman  iinmodestly»  would  expose  himself  by  criminal  inter, 
eoune  in  an  .open  room,  in  which  he  generally  transacted  all 
his  bosiness  with  his  customers,  as  a  tradesman  (aj.  It  ha^ 
been  fimnd,  in  a  quesdon  aa  to  the  filiation  of  a  lawful  child, 
(which,  though  not  directly  in  point,  is  analogous)  that  mere 
likeness  to  the  alleged  father  is  not  a  relevant  allegation  (b). 

If  the  defender  admit  connexion  with  the  mother,  either 
prior  to  the  tenth  month  before  the  birth  of  the  child,  or  sub- 
sequent to  the  sixth  month  before  it,  this  produces  such  a 
presumption  of  connexion  during  the  necessary  period  as  to 
entitle  the  pursuer  to  her  oath  in  supplement,  unless  where 
strong  circumstances  occur  in  the  particular  case  to  exclude 
such  presumption ;  because  it  is  fully  as  strong  a  ground  for 
infemng  connexion  during  the  necessary  period,  as  many  cir- 
cumstances of  familiarity  during  that  penod  which  would  be 
held  sufficient.  Thus,  where  the  defender  admitted  connexion 
a  year  and  fourtem  days  before  the  birth,  this  was  found  of  it* 
self  clearly  to  amount  to  such  a  semiplena  probaHo  as  to  en*, 
title  the  pursuer  to  her  oath  in  supplement  fcj*  Thus  also, 
where  the  defender  admitted  connexion  ^*  about^  six  months 
before  the  birth,  the  court  held  that  the  time  of  the  com- 
mencement of  the  connexion  will  be  carried  as  far  back  as  ne- 
cessary,  or  as  the  circumstances  of  the  case  render  possible ; 
and  round  the  mother  entitled  to  give  her  oath  in  supple- 
ment (d). 

It  is  a  circumstance  of  considerable  weight  agunst  the  de- 
fender, if  there  be  a  material  discrepancy  between  the  declara- 
tion emitted  by  him,  (which  is  commonly  ordered  in  such  ac- 
tions), and  the  proof  afterwards  led ;  e.  g.  if  he  should  deny 
meetings  or  fiuniliarities  which  are  afterwards  proved  to  have 
taken  place. 

It  will  not  £ree  the  defender,  that  he  prove  the  mother  to 
have  had  connexion  with  another  man  within  the  competent 
time. 

After  the  pursuer  has  given  her  oath  in  supplement  to  the 
fact,  that  the  defender  is  the  father  of  her  bastard  child,  it  is 
not  competent  to  examine  her  at  large  on  the  circumstances  of 
the  case  (eh 

The  motner  of  a  natural  child,  who  had  made  no  claim 
upon  the  father,  on  account  of  it,  for  15  years,  was  found  en* 

(a)  Craig  against  Creighton,  14th  June  1800. 

(b)  Hutleck^e  against  cSirru there,  20th  January  1810. 

(c)  John  Hunter,  uctitioner,  24th  May  1814 ;  Fac 

(d)  Petrie  against  Hobert^ion,  22d  December  1825  ;  Fac 
fej  Jameson  against  Barclav,  14th  January  1820. 

E 
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titled  to  dMaand  ftom  him,  at  the  end  of  that  period,  heat  ia^ 
lying  ezpenoes,  and  the  ezpenee  cf  maintainiiig  the  child  Son 
those  16  yean  (a). 

The  allowance  to  natural  children  dependa  upon  ciroom- 
Btances.  In  the  case  of  artiians,  it  generally  tvna  from  L.4 
to  L.6  a-year,  according  to  the  ^cpenuTcness  ef  the  aituation ; 
commonly  nearer  L.6.  Where  the  fktfaer  is  of  a  higher  rank 
in  life,  imd  the  mother  of  low  condition,  the  aUcmnce  is 
L.lOO  Scots  (bj^  or  now  commonly  about  LJO  sterling. 
Where  the  mother  is  also  of  rather  a  better  station,  the  mL 
lowanceis  proportbnally  increased*  I(  is  psyaUe  quarterly 
per  advance. 

This  provision  is  continued  till  diedutd  can  esvaila  bread. 
It  has  mquendy  been  given  at  once  for  14  years  (cj.  A  daT«. 
labourer^  child  was,  in  one  case,  aUowed  alunent  only  finr  10 

i rears  (d^.  It  is  entirely  a  question  of  droumstances*  The 
imitation  first  assigned  does  not  prevent  a  second  application, 
^t  the  end  of  that  time,  where  the  child  is  still  unable  to  sup^ 
port  itself;  for  instance,  where  it  is  oekly. 

4.  Custody  qfiOegUimaie  Children. 

The  mother  has  the  custody  of  an  infant  natural  cUld  (e). 
This  is  generally  limited  to  seven  years  in  males,  and  to  ten 
in  females  (f).  It  is  very  doubtful  whether,  after  that  time, 
the  father  is  entitled  to  insist  on  taking  the  child  ftom  the 
mother.  Opinions  un&vourable  to  his  pretetisions  have  lately 
been  ^iressed  fg).  The  mother  has  been  preferred  to  the 
relations  of  the  £oeased  father  for  the  custody  of  a  male  na- 
tural ehild  of  IS  years  of  age  fhj.  And  the  trustees  appmnt- 
ed  by  the  father  have  been  found  not  entitled  to  the  custody 
pf  a  natural  child  in  preference  to  the  mother  (i). 

in  practice,  there  are  two  methods  sometimes  used  of  for- 
dng  tne  mother  to  nve  up  the  pfaild  at  the  end  of  seven  or 
ten  years.  Either  me  aliment  is  limited  to  that  period ;  or, 
if  extended  farther,  a  qualification  is  added,  ih^i  the  fiuher 

(m}  Finllkjn^  Igwst  G^wp,  7th  July  1800. 

(bj  Patenon  against  Spiers,  2dth  Nov.  1782. 

fej  Short,  wj^ro.-— -Paterson  against  Cochrane,  Uth  Feb.  175S.— Graham 
•gainst  Kay,  26th  July  1740,  KUk.  4.  AUment. 

(d/  QHyer  against  t^cott,  7th  March  1778. 

fej  Short,  aupra. — Burges,  supra* 

(S)  Glendinning  against  Flint,  19th  November  1782. — ^Pateison  against 
Spiers,  29th  November  1782. 

(g)  Particularly  In  Goadby  against  M^Candy  and  others,  7th  July  1815. 

(h)  Goadby,  tupra, 

(i)  Trustees  of  Dr  Hunter  against  Ann  S^ieed  and  husband,  2d  Dec. 
J820. 
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(riMliiiot  beliaUdlMyimdtlMtt  pe»d,  tf  he  wiU  Am  take  the 
ddMtiitolmowiilco^pittg.  But  the  pnyprnty  of  diote  depends 
iqpda  the  ikthet  having  Tight  to  the  eoBtody. 


6.  Power  ofMfgfher  to  bind  FaAer. 
1%ete  it  no  pMRunnticni  that  the  mother  of  a  nalmal  cluld» 
living  apart  firom  the  nther,  has  a  mandate  to  receive  fhnnsh- 
ings  on  Ms  credits  He  may,  however,  make  it  otherwise,  as 
by  ordering  the  artides,  4Mr  bj  being  in  the  pracdoe  of  piijing 
Mr  faiUs. 

6.  tXRgaikmsqfNaiuridChadrm. 

WhstMwr  may  he  their  oUintions  with  legud  to  "dmb 
ftcher,  ttMural  ehildren  are  boosia  to  maintain  ttoir  mother,  if 
sbe  be  in  incfigence. 

Vor  guatdians  of  diSdren,  see  Minors. 

For  the  punishment  of  cMldomi  for  crimes,  see  Crimes  in 
gtnepA 


CLEBK  OF  THE  PEACE. 

THit  Ckiks  of  the  Peace  in  Scotland  are  named  by  the 
Bwactaiy  of  State  (a).  The  principal  derk  of  a  county  ap^^ 
points  the  depute  or  district  clerks ;  and,  failing  liis  dmng  so, 
the  justices  appoints  a  derk  for  the  time. 

It  is  the  duty  of  the  derk  to  attend  the  court,  and  to  keep 
Ae  books  of  record,  and  to  register  in  them  certahi  thinai 
wlikh  lequire  to  be  w  tegiBtenST^  entiHienliaB  of  wtS 
it  b  unnecessary  here  to  enter  upon. 

See  Disirids. 


COIN. 


Foe  the  treasonaUe  offences  agunst  the  coin,  see  Treason* 
Ccinin^y  4*^. — Coining  brass  or  copper  money  is  punishable, 
certainly  with  a  severe  arbitrary  punishment,  perh^s  capital- 
ly (b).     The  offence,  as  in  other  cases  of  coinuig,  is  complete 

(a)  ISSd,  c.  16 — 1680,  c  20.^1690,  c  2S — and  the  present  piMttce* 
(bj  Home,  i.  ddd-G. 

E2 
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without  uttering,  or  attemptiiig  to  utter  (a).  The  com  mutt 
be  in  imitation  (though  with  small  diffimnoes^  of  a  national 
coin,  and  intended  to  pasa  for  such  (bj.  Though  counterT 
feiting  foreign  gold  or  silver  coin,  not  current  here,  is  punish- 
ahle  as  misprision  of  treason  (see  Treason^  sect  Misprision) 
lightenbg,  or  impairing  it,  has  only  some  lower  punish- 
ment  (cj. 

Uttering. — ^Knowingly  to  utter  fidse  British  coin,  counter- 
feited within  the  realm,  is  punishable  arbitrarily,  probably  not 
capitally  (dj.  If  the  utterer  have  entered  into  any  comlnna. 
tion  with  the  coiner  for  a  share  of  the  profits  of  the  whole  ad- 
venture, he  becomes  art  and  part  of  the  offence  of  coining  (e). 
Knowingly  to  utter  folse  Bntish  coin  imported  fipm  abroad, 
is,  of  .course,  not  more  highly  punishable  than  to  utter  such 
made  within  the  realm  (fj.  lEnowin^lv  to  ufter  folse  foreign 
coin,  current  by  prodamation,  is  pumsnable  arbitrarily,  pro- 
bably not  capitally  (g)>  Knowingly  to  utter  false  foreign 
coin,  current  only  by  consent  of  parties,  is  punishable  with 
some  lower  arbitrary  punishment  (k). 

Giving  false  coin,  as  such,  to  an  accomplice,  is  not  uttering ; 
though,  if  the  accomplice  have  attempted  to  pass  the  coin  as 
genume,  the  person  giving;  it  to  him  is  art  and  part  of  the 
uttering :  But  it  is  a  crime  of  its  own  kind,  and  punishable 
arbitn^y^Ci^. 

The  mere  possession  of  bad  money  does  not  seem  to  be  pu. 
nishable ;  but  it  may  often  be  n  strong  circumstance  in  pnM^ 
of  the  o£Rsnce  of  coining. 

It  does  not  appear  ^at  justices  of  the  peace  can  inflict  an 
adequate  punishment  for  any  of  those  offences.  The  most 
adviseaUe  course  for  them  seems  to  be  to  put  the  case  in  train 
for  trial  before  the  Court  of  Justiciary,  or  rather  to  send  it  to 
the  sheriff.     See  Arrest^  &c. 

See  Falsehood. — Tokens, 
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COLLIERS  AND  SALTERS. 

Those  two  classes  of  persons  were  at  one  time  in  a  state  of 
servitude.  But,  by  sn  act  of  Parliament  in  1775  (k),  it  is 
declared  that  individuals  of  their  number  who  begin  to  work  as 

(aj  Huine,  i.  666.  (bj  Ibid.  fc)  Ibid.  568.  fdj  Ibid.  667. 

(e)  Ibid.  r/J  Ibid.  667.  (ffj  Ibid.  (hj  Ibid.  66S. 

fij  M'Farlane,  16th  July  1810 Home,  15th  July  18H — Hun»,  I  29. 

(kj  15  Geo.  III.  c.  28. 
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vach  after  Ist  July  that  year,  shidl  hb  no  oihenrise  bound  than 
as  otber  servants ;  and  that  indmduals  bound  at  that  time 
sfaall^  after  expiry  of  periods  long  aeo  elapsed^  be  equally  firee» 
on  obtaining  decree  in  the  manner  uiere  stated.  It  is  nirther 
declared,  that  they  shall  have  the  benefit  of  the  act  1701  (see 
CommUment /br  Trial  Bail — Liberation)  whieh  had  for- 
merly been  denied  them. 

A  subsequent  act  (a)  makes  farther  proyisions  with  regard 
to  colliers.  All  colliers  are  free  from  servitude  as  if  they  had 
obtained  decree  under  the  act  in  1775  (b).  No  diligence  or 
action  is  competent  fi)r  any  sum  lent  to  coUiers,  or  other  per^ 
sons  employed  at  collieries,  by  the  coal-owner  or  lessee,  or  by 
any  person  on  their  behalf,  or  for  any  debt  due  by  such  eoUiers 
or  other  persons,  which  shaU  be  acquired  by  the  owner  or 
lessee,  or  by  others  on  their  account,  either  previous  to  their 
engagement,  or  during  the  currency  of  it,  and  in  view  of  it, 
except  sums  advanced  to  such  collier  or  other  person,  during 
the  currency  of  his  service^  for  the  support  of  his  family  in 
sickness  (c).  Coal-owners,  or  lessees,  may  detain  from  the 
wages  one-twelfth  part  of  the  sums  bo  advanced  weekly  till  the 
principal  be  paid ;  and  th^  have  action  for  the  balance,  if  the 
engagement  expire  before  those  isums  be  so  paid  up  (d).  Debts 
due  by  colliers  and  such  other  persons,  at  the  passing  of  this 
act  (13th  June  1799)  are  not  extinguished,  but  may  be  assign* 
ed,  with  consent  of  the  debtors,  to  other  coaUowners  or  lessees 
with  whom  they  may  afterwards  engage.  The  vouchers  of  the 
debts,  or  a  list  of  tnem,  signed  by  the  coal-owners  or  lessees, 
to  be  recorded  in  the  sherifE-court  books  within  three  months 
after  passing  the  act,  otherwise  to  be  null  (e).  Mo  coal- 
owner  or  lessee  of  coal  is  to  act  as  a  justice  under  this  act  (f). 


immm^ 


COMBINATION. 

Thk  combination  of  workmen  to  raise  their  wages,  to  shorten 
their  time  of  working,  &c.  by  striking  of  work,  was  at  one 
time  prohibited  by  various  statutes,  chiefly  applicable  to  Eng- 
land ;  and  was  found  to  be  a  crime  in  Scotland  at  common 
law  (g).  And  some  of  the  provisions  in  those  statutes  were 
directed  against  combinations  among  masters  to  lower  wages. 


(a)  39  Geo.  III.  c  5C. 

(e)  3!)  Geo.  III.  c  sa,  sect.  5. 

(/}  Sect.  9. 


(b)  Sect.  !• 
(H)  Sect  0. 
(y)  Hume,  i.  408-9. 


(f)  Sect-  7- 
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By  the  act  5  Geo.  IV*  c.  SB,  the  laws  with  xegird  to  oomfaiDa. 
tion,  fixmg  the  amount  of  wages  of  labour,  and  obliging 
workmen  not  hired  to  «enter  into  work,  were  repealed,  and  cer^ 
tain  jHnovisionB  were  made  fiyr  protecting  the  fiwe  employment 
of  capital  and  labour,  and  for  punishing  combinatbns  inteifer- 
ing  with  such  freedom.  But  that  act  not  having  been  eflfectual 
was  repealed  (the  former  laws  remaining  repealed)  and  further 
provisionB  were  made  for  similar  purposes  by  the  act  6  Geo. 
IV.  c.  189. 

By  section  S  of  this  act,  if  any  person  shall,  by  yiolence 
to  person  or  property,  by  threats  or  intimidation,  or  by  molest* 
ing  or,  in  any  way  obstruodng  another,  force  or  endeavour  to 
force  any  workman  to  give  up  employment  or  work,  or  not  to 
take  employment  or  work ;  or  shall  use  such  means  fbr  the  pur* 
pose  of  forcing  or  inducing  any  person,  to  belong  to  any  assocu^ 
tion,  or  to  contribute  to  any  common  fimd,  or  to  pay  any  fine 
for  not  belonging  to  any  particular  association  or  eontrimiting 
to  i(ny  common  fund,  or  to  pay  any  fine  for  not  complying 
with  rules  or  resolutions  for  advancing  or  reducing  the  rate  of 
waffes,  or  lessening  or  altering  the  hoars  of  working,  or  dimi- 
nishing  or  altering  the  quanti^  of  woik,  or  regulating  the 
mode  of  canying  on  any  business ;  or  shall  by  sath  means, 
force,  or  endeavour  to  force,  any  person  carrying  on  any  trade, 
to  alter  his  mode  of  carrying  on  nis  trade,  or  limit  the  number 
of  his  apprentices,  or  the  number  or  description  of  his  woik* 
men ;  every  person  so  offending,  or  aiding  and  abe^ng,  is  to 
be  imprisoned,  and  may  be  kept  to  hard  labour,  for  any  time 
not  exceeding  three  calendar  months. 

By  section  4,  this  act  is  not  to  affect  persons  meeting  for 
the  sole  purpose  of  settling  rates  of  wages  to  be  received,  or 
hours  of  work  to  be  employed  by  the  persons  meeting,  or  per- 
sons entering  into  any  agreement,  verbal  or  written,  among 
themselves,  for  such  purpose. 

By  section  5,  similar  provision  is  made  for  the  employers  of 
workmen  meeting  or  agreeing  as  to  rates  of  wages  or  hours  of 
working. 

By  section  6,  offenders  may  be  compelled  to  give  evidence, 
and  are  indemnified  from  prosecution  for  the  offence. 

By  section  11,  In  Scotland,  prosecutions  under  this  act  may 
be  insisted  on  at  the  instance  of  the  public  prosecutor,  and 
may  be  judged  of  either  by  two  justices  of  the  peace,  or  by  the 
sheriff  of  the  county  within  which  the  offence  was  committed. 

By  section  7,  On  complaint  and  information  on  oath,  with- 
in six  months  after  the  offence,  before  one  or  more  justices 
(or  the  sheriff)  the  person  charged  is  to  be  summoned  for  a  cer. 
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tain  tune  and  phoe^  to  be  specified,  and  upoit  Us  faihu'6  to  Ap« 
pear  (it  being  pnnred  upon  oath  ibit  he  was  summoned  person^ 
alljr,  or  at  hiB  tisoal  phice  of  abode,  at  least  24  hours  previous- 
ly) wanant  is  to  be  granted  to  apprehend  hitn ;  or,  if  it  appear 
proper,  warrant  to  apprehend  may  be  granted  upon  such  com- 
plaint and  information  without  any  previous  summons ;  and 
upon  the  person  appearing  or  being  brought  before  the  justices 
(or  the  aheriff )  or  upon  proof  on  oath  of  the  person  having  ab* 
accmded,  so  that  the  warrant  oould  not  be  executed,  the  case  is 
to  be  forAwith  inquired  into,  and  mqr  be  disposed  of  upon  con« 
feasion  of  the  penon  accused,  or  the  oath  of  one  credible 
witness. 

By  section  8,  On  request  in  writing  being  made,  witnesses 
are  to  be  sammoned  for  the  time  and  place  appointed ;  and 
upon  fidfaire  to  appear,  or  offer  some  reasonable  excuse  (upon 
proof  on  oath  of  their  having  been  summoned  24  hours  pre- 
Tiouriy,  personally  or  at  thenr  place  of  abode)  or  not  submit- 
ting to  be  etamiiml,  may  be  committed  to  prison  for  three 
calendar  months,  or  until  they  submit  to  be  examined. 

By  section  9^  Reference  is  made  to  forms  of  a  eonviciion  and 
commitment  cdTan  offender,  and  of  a  commitment  of  a  witness^ 
which  are  annexed  to  the  act 

By  section  10,  Convictions  before  justices  are  to  be  trans- 
mitted to  the  next  general  or  quarter  sessions,  to  be  filed. 

By  section  12,  Any  person  convicted  by  justices  may  ap- 
peal to  the  next  general  or  quarter  sessions ;  and  the  execution 
of  the  judgment  ajipealed  from  is  to  be  suspended  upon  his 
entering  into  recognixances  before  the  justices,  nimself  in  L.10, 
and  two  sureties  m  L.IO  each,  to  prosecute  the  appe^,  to 
abide  the  iudgment,  and  to  pay  costs. 

By  section  18,  No  master  in  the  particular  trade  or  manu- 
factwre,  eoneeming  which  the  offence  is  charged,  is  to  act  as  a 
jusdoe* 


'"»  f 
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SoMKTilfEs  the  Court  of  Session  grants  commission  to 
justices  of  the  peace  to  take  proofs. 

**  As  commissioners  are  to  act  in  this  matter  under  the  spc- 
*<  cial  authority  of  the  Court,  it  is  recommended  to  them^  to 
*^  exercise  their  own  judgement  in  the  manner  of  conducting 
<*  the  proof,  and  particularly  to  allow  no  matter  to  be  intro* 
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^*  dttoed  which  is  not  pertinent  to  the  cause,  nor  any  unneoeg^ 
'<  saiy  pleading  or  altercation  about  the  competency  of  ques- 
<<  tions,  or  admissibility  of  witnesses ;  and  to  dieck  the  par- 
"  ties  if  they  attempt  to  load  the  proceeding  wiA  mmeoessaiy 
<<  evidence  or  superfluous  matter  of  any  kmd^  It  is  likewise 
**  recommended  to  them  to  attend  to  the  rules  of  evidence,^  (see 
Proof  (a J)  <*  and  to  give  their  own  deliverances,  either  vivd 
'<  vocey  or  in  writing,  as  they  see  cause,  upon  any  debate  which 
**  may  occur ;  it  being  always  understood  that  their  whole 
**  proceedings  shall  be  subject  to  the  after  consideration  of  the 
<<  court,  upon  application  made  by  either  party,  in  order  to 
<<  which,  tne  commissioner  himself,  or  those  acting  for  the 
**  parties,  may  take  such  notes  on  a  separate  paper  as  they 
**  think  proper,  for  the  due  information  of  the  court ;  but  no^ 
<<  thing  shall  enter  the  report  but  what  the  commissioner  him- 
*<  self  may  think  material4^  (b), 

*^  If,  in  the  course  of  taking  the  depositions,  it  shall  appear 
<<  to  the  commissioner  that  any  witness  is  not  disposed  to  tell 
<<  the  truth,  or  behaves  in  any  unusual  manner,  it  is  recom- 
<<  mended  to  him  to  take  a  note  thereof  at  the  time,  by  way  of 
*<  assistance  to  his  memory,  in  case  he  should  be  appealed  to 
<<  on  that  subject,  by  either  of  the  parties,  when  the  proof 
<*  Comes  to  be  advised ;  or,  if  he  thinks  pro|^r,  he  may  annex 
**  the  same  to  his  report  of  the  proofs  (c). 

When  the  commissioner  is  at  a  loss  whether  a  witness  or  a 
ouestion  ought  to  be  received,  an  adviseable  course,  at  least  if 
the  proof  be  taken  at  a  distance  firom  Edinburgh,  or  during  the 
vacation,  is  to  take  the  evidence,  and  seal  it  up  by  itself. 
The  objections  and  answers  in  such  cases  are  written  upon  se- 
parate paper,  and  are  not  sealed  Up  with  the  doubtful  evidence.. 
Sometimes  the  commission  is  granted  merely  for  the  exami- 
nation of  a  party*  In  that  case,  he  is  sworn  in  the  same  way 
as  a  witness ;  but  he  is  not  purged  of  partial  counsel,  that  be- 
ing  inapplicable. 

Frequently  parties  or  havers  are  examined  before  justices, 
upon  a  diligence  from  the  Court  of  Session,  for  the  production 
of  writings.  They  are  sworn  in  the  same  manner  as  witnesses ; 
but  are  not  usually  purged  of  partial  counsel,  as,  whatever  may 
be  their  situation  in  that  respect,  they  are  bound  to  exhibit 
the  writings,  or  to  answer  proper  questions  with  regard  to 
them.     The  principal  questions  put  to  them  are,  whether  they 

Ca)  Also  the  aiithor^s  Treatise  on  the  Law  of  Evidence. 
fbj  Act  of  Sederunt,  11th  March  1800,  Art  4;  made  perpetual,  22d 
June  1809.  (ej  Act  of  Sederunt,  11th  March  1800,  Art.  7. 
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Imve  tbe  writs,  or  bad  them  dnoe  the  eitatiaii  upon  the  dili- 
genoe,  or  firaudfolly  have  put  them  away  at  any  time ;  and  they 
must  also  answer  **  all  special  pertinent  interrogatories,  in  re- 
<<  lation  to  their  haying  of  the  writs,  or  putting  the  same  away, 
<<  or  as  to  their  knowledge  and  suspicion  by  whom  the  same 
<<  were  taken  away,  or  where  they  at  present  are.^  (a).  If  tbe 
writingSfbe  produced,  they  are  mentioned  in  the  deposition  as 
produced,  and  as  marked  by  the  deponent  and  examinator  as 
relative  to  the  deposition ;  and  are  marked  accordingly. 

For  the  sirearing  of  vKtnesses,  and  the  objectious  to  them, 
nee  Proqf^ 

FOBH   OF   RSPOBTIKG  COMMISSIONS. 

'<At  the  dqrof 

'*  one  thousand  eight  hundred  and  yearsa 

«<  In  presence  of  A  B,  Esquire,  one  of  his  Majesty^s  justices  of 
<<  the  peace  for  the  shire  of  ,  Compeared 

<'  C  D,  agent  for  the  pursuet'"  [or  as  the  case  may  bel  **  in 
<<  the  action  dep^iding. before  the  Lords  of  Council  ana  Ses- 
«  sion,  at  the  instance  of  C  F^  [design  himj  «<  agiinst  G  H"" 
[design  him]  <*  and  produced  act  and  commission  to  the  said 
<<  A  B  for  taking  the  proof  in  that  cause ;  Which  omnmission 
<<  the  said  A  B  having  accepted,  and  having  chosen  P  Q^ 
[design  him]  ^^  to  be  derk  to  the  commission,  and  administered 
*<  to  him  the  oath  dejldeli  admim^trafione ;  and  J  K,  agent 
*^  for  the  defender,  being  present,^  [or,  **  due  notice,  in  terms 
<<  of  the  commission,  having  been  given  to  the  agent  for  the 
<<  defender^],  ^^  but  he  having  failed  to  appear,^  [or  as  the  case 
maybe]. 

*<  Compeared  L  M"^  [design  him]  <<  married,  aged  forty 
<<  years^  [or  as  the  case  may  be]  ^*  cited  as  a  witness  for  the 
'<  pursuer^^  [or  <*  defender^]  **  who  being  solemnly  sworn, 
**  t»uiged  of  malice  and  partial  counsel,  examined  and  interro- 
*<  gatra,  depones,  That^  [insert  the  deposition]  *<  All  which  is 
<<  truth,  as  he  shall  answer  to  Grod*"  [If  he  can&ot  write  his 
"  name,  add]  **  and  depones  that  he  cannot  write.*^ 

«  L.  M. 


«  A.  B.  Comr. 
"  P.  Q.  clerk. 


*<  Compeared  N.  0.^  [design  him],  &c. 

(a)  Act  of  Sederunt,  22d  February  1608. 
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[Eiflllpige  MMl  bengned  by  dM  uteiMBy  eonmiinimwr^ 

«  This  is  the  veport  of  the  ictaiid  comnuMim  in  the  ac 
<<  tioD  St  the  iiutanoe  of  £  F  agunet  6  IT  [defligii  then]; 
<<  hombly  leported  by 

<<  A  B,  Comr. 

[When  the  oonunieBioD  is  for  teking  the  Mth-  of  a  {lerty 
upon  a  reference,  the  report  may  bear]  <<  And  presetted  ael 
<<  and  commission  to  the  said  A  B  for  taking  the  oath  oi  venU 
«  ty  of  the  defender^  [or  ««  puBuet'*]. 


<<  Compeared  the  said  E  F,  defender,  who,  being  solemnly 
<*  eiram,  examined,  and  iatenogated,  depones,^  &c. 

[ViHiere  the  commission  is  for  taking  the  depositions  of  par- 
ties  or  haTen  upon  a  diligence  for  prMuction  of  writings,  die 
report  may  bear]  <<  And  presented  act  and  commiwRon  to  the 
<<  said  A  B  for  cramining  havers,  upon  a  diligenoa  in  that 
«  eaose,^  ice. 

«<  Compeared,''  Sec  **  cited  as  a  haiver,'*  See. 

«  This  is  the  report,^  be. 

[If  the  person  ezammed  prodnee  the  writings  desfaed,  die 
ttfoti  may  bear]  **  Who^  being  solemnly  sworn,  fce.  depones, 
«  That  he  has  the  writiiitts  caUed  for,  and  now  produces  die 
^  same,  brinsf  [describe  them]  «  which  are  maAed  W  die  de- 
<<  ponent  and  commissioner  as  relatiye  hereto,**  &c.  [Ami  the 
writing  may  be  marked  thus]  [date]  <<  This  is  die 
^  leftned  to  in  my  deposition  of  this  date. 

'<  A  B,  CoDf.'' 

[In  reporflng  prooft^  fce.  sums  and  numbers  ought  to  be 
expressed  in  words,  not  in  figtnres]. 
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of  the  peace  or  other  ma^trate,  on 
a  person  charged  with  a  crime  and  a 
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of  the  endaioe^  be  of  epnuem,  opon*  ft  dOMfbl  oonfldonilMi  of 
die  precognition,  that  it  appears  to  afFoid  suiBGieat  gfounda 
against  the  accused  for  bringing  him  to  trial,  he  grants  war. 
rant  of  commitment  for  trud  fa).  Till  then,  there  ought 
only  to  be  a  commitment^^^w*  exammatum^  which  is  governed 
by  other  rules,  as  formerly  noticed^  See  Arresty  Dedara^kmj 
afid  PrecogfMon. 

L  Requmitss  bt  1701,  c.  6. 

Certain  particulars  are  preseribed  by  the  act  1701,  e  6,  for 
commitment  for  trial.  But  there  is  a  reserration  in  that  act  to 
justices  of  the  peace,  or  other  inferior  ma^strates,  to  take  sore. 
^  of  the  peace,  or  for  good  behaTiour,  as  fimnerly,  or  to  ini« 
prison  in  order  to  trial  m  indignities  done  to  them,  or  to  im- 
prtsott  vagabonds  and  masterfbl  beggars,  or  to  imprison  fer 
riots,  batteries,  and  tumults,  or  for  pickeries  and  thienng  (jm* 
der  which  terms  is  not  included  the  theft  of  things  of  Talue^ 
and  where  the  higher  punishments  may  be  inflicted,  and  least 
of  an,  theft  by  violence  fbj  ),  according  to  the  pvactiee  bstea 
the  act ;  the  persons  committed  for  trial  in  any  of  these  casta 
being  still  entitled  to  bail  and  liberaHan^  (e).  AccordiligljS  a 
bailie  was  found  not  to  have  done  wrong  in  coaHnitting  widn 
out  an  information  or  an  order  in  writing,  the  fact  being,  diat 
he  had  been  called  from  his  bed  at  midnight  to  settle  an  afhqr 
in  which  the  party  complaining  was  engaged,  and  only  ordered 
him  to  jail  on  his  refusal  to  find  c«ation>,  along  with  the  otheM 
concerned,  to  appear  next  day  and  answer  to  the  charge  (d). 

The  following  are  the  particulars  prescribed  by  the  act. 

1.  The  warrant  must  proceed  on'  a  signed  if^brmatkm* 
Although,  while  he  is  carrying  on  the  precognition,  the  ma* 
gistrate  is  certainly  warranted  to  fUlow  out  his  ground  of 
susjndon,  and  to  commit,  of  his  own  motion,  in  the  more  tern* 
porary  forms,  the  persons  affected  by  them ;  yet,  at  the  dose 
of  his  inquiry,  and  before  committing  to  custody  for  trial, 
he  must  be  provided  with  the  authority  of  a  definite  and  writ* 
ten  accusation  of  the  suspected  person.  The  ap^dication  for 
this  purpose  is  made,  for  the  most  part,  in  a  petition  or  other 
complaint,  signed  by  the  procurator-fiscal  or  party,  and  pray* 
ing  for  commitment  of  the  person^  or  persons  named,  as  at 
his  suit  or  instance.  (See  Arrest^  S^c.)  There  seems,  how. 
ever,  to  be  nothing  in  either  the  words  or  the  spirit  of 
the  statute  that  should  confine  the  magbtrate  to  the  use 

fa)  See  Fume,  it  82. 

fbj  Burnet,  2»9.  fe)  1701.  c.  6L  fdj  Hume^  U.  S8. 
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of  thu  8brl  of  iofonnacioii  only,  which  pannot  always  be 
obtained  at  the  time.  In  itself,  the  affidavit,  signed  decla- 
ration, or  even  letter,  of  the  party  concerned,  or  having 
cause  of  knowledge,  if  it.  properly  describe  the  fact,  and  be 
duly  referred  to  in  the  warrant,  seems  to  be  an  equally  suf- 
ficient  ground  of  commitment;  and  indeed,  unless  he  can 
shew  cause  for  distrusting  it,  the  magistrate  couldi  not  safely 
decline  to  commit  upon  a  charge  of  this  description.  In  those 
instances  where  the  procurator-fiscal  applies,  his  information 
will  protect  the  magistrate  who  commits  in  pursuance  of  it,  so 
fiur  as  to  take  the  case  from  under  the  letter  of  the  statute  1701. 
And  in  any  complaint  which  may  nevertheless  be  made  against 
that  officer,  or  against  him  and  the  magistrate  jointly,  at  com* 
mon  law,  for  ra£,  or  partial,  or  malicious  proceedings,  they 
have  to  defend  themselves  upon  the  ground  of  the  pnvate  in- 
formation lodged  with  them,  or  of  that  which  has  been  procured 
in  the  course  of  their  official  inquiries  (a  J. 

The  information,  in  order  to  authorize  commkmenijar  irial^ 
must  be  a  direct  charge  of  facts,  not  a  vague  statement  of  sus- 
picions (b). 

In  any  action  by  the  person  accused,  against  the  informer  or 
the  magistrate,  far  less  evidence  is  necessary  to  justify  com- 
mitment, in  order  to  trial,  than  is  necessary  for  conviction  of 
the  accused ;  and,  if  the  in&rmer  acted  bma  Jide,  and  upon 
any  reasonable  ground  of  suspicion,  he  is  not  liable  in  damages, 
although  the  person  accused  should  be  acquitted  :  and  the 
greater  opportunity  the  person  accused  had  to  commit  the  crime, 
and  the  greater  difficulty  there  was  to  guard  against  it,  the 
QM>re  slender  evidence  is  to  be  admitted  to  prove  the  fiict,  or 
to  justify  such  a  warrant  (cj.  But,  although  the  informer  or 
the  magistrate  may  be  assoibded  from  a  claim  of  damages  in 
such  circumstances,  still,  as  noticed  in  the  beginning  of  this  ar- 
ticle, a  magistrate  ought  not  to  grtint  such  a  warrant  unless  it 
may  reasonably  be  considered  that  there  are  sufficient  grounds 
against  the  accused  for  bringing  him  to  triaL 

S.  The  warrant  must  be  in  xoritinff;  and  of  course  must 
be  signed.  A  person  imprisoned  without  a  written  warrant 
will  recover  damages  from  the  judge  committer,  though  there 
should  be  a  sufficient  cause  of  commitment  (dj, 

(a)  Hume,  ii.  83,  84. 

(bj  Roe  Mure  against  Sharpe,  10th  July  1811. — ^Russell  against  Adie, 
27th  J&nuary  1799.    Kilk.  Delinquency,  No.  4. — ^Burnet,  322. 

(ej  Jameson  against  Napier,  27th  November  1747 ;  Kilk.  Delinquency, 
No.  11. 

(dj  Philip  against  White  and  Drummond,  23d  June  1748.  EilJ^.  Bepa- 
ration,  4. 


COMMITMENT  FOR  TRIAL.  77 

S.  The  warrani  must  express  the  particular  cause  for  which 
the  prisoner  is  committecL  It  will  not  be  sufficient  if  the  war* 
rant  say  generally  that  the  ^soner  is  diarged  with  the  crime 
of  theft,  murder,  or  the  like :  The  particular  fact  must  be  set 
down  in  the  warrant  in  a  reasonable  and  sufficient  manner,  as 
the  circumstances  of  the  case  allow ;  as,  for  instance,  the  mur* 
der  of  such  a  man,  committed  at  such  a  time  and  place ;  or 
the  theft  of  such  and  such  things,  taken  from  such  a  house,  or 
the  fiurm  of  such  a  person,  at  such  a  time,  or  the  like  /aji. 
(See  next  paragraph.) 

4.  The  messenger  or  executor  of  the  warrant,  before  im* 
prisonment,  or  the  keqier  of  the  prison  receiving  it,  must  t r/u 
mediaiefy  give  a  Just  double  of  the  warranty  under  his  hand, 
to  the  prisoner  himself.  In  practice,  the  ordinary,  and  to  the 
prisoner,  the  most  advantageous  way  of  arranging  this  part  of 
the  business,  is  by  subjoining  the  warrant  to  the  information 
to  which  it  refers,  and  serving  him  with  a  copy  of  both.  But 
this,  though  right  in  itself,  and  usual  in  those  situations  which 
allow  it,  does  not  seem  to  be  necessary  in  compliance  with  the 
statute.  If  the  warrant  reasonably  speciiy  tne  charge,  and 
refer  to  the  information,  as  proceeding  from  such  a  person,  so 
that  the  prisoner  knows  against  whom  to  proceed  in  taking 
measures  to  hasten  his  trial,  it  seems  to  be  due  fulfilment  of 
the  law  (b).  The  warrant  ought  not  to  be  subjoined  to  the  pre- 
cognition. As  the  penalty  applicable  to  this  article  is  only  im* 
posed  on  the  officer  or  jailor  «^  refusing*"  the  copy,  it  is  not  the 
practice  of  the  Court  of  Justiciary,  or  of  the  inferior  courts  in 
general,  to  furnish  the  copy  unless  it  be  demanded. 

In  case  of  detention  on  a  wairant  which  is  defective  in  any 
<^  the  points  above  mentioned,  the  judge  granter,  and  officer 
executor,  and  the  keeper  of  the  prison,  are  liable  in  the  pains 
of  wrongous  imprisonment,  as  are  also  the  ^officer  and  the  jailor 
refusing  to  give  to  the  prisoner  a  copy  of  the  w^arrant,  even 
though  it  be  a  l^al  warrant.  These  pains  (which  cannot  be 
modified)  are  L.SmX)  Scots  (L.500  sterling)  for  a  nobleman, 
L.4000  (L.33S.  6s.  8d.  sterling)  for  a  landed  gentleman, 
L.2000  (L.I66.  18s.  4d.  sterling)  for  every  other  gentleman 
and  burgess,  and  L.400  (L.S3.  68.  8d.  sterling)  for  other  per- 
sons  (c). 
•    The  prisoner  detained  upon  such  defective  warrant,  as  it  is 

(a)  Hume,  ii.  83.— John  Rae  Mure  against  Shaipe  and  others,  10th 
July  1811. 

(h)  Hume,  it  83.  (e)  1701,  c,  0. 
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null,  baa  rif^t  to  Us  release  in  the  coeediest  sod  most  siiin- 
maiy  fcrm  of  applieation.  Aooordingly,  the  Court  of  JuttU 
einy  have  giyen  relief  in  sach  cases  opon  such  snnmary  appli«- 
cation.  Where  the  commitment  is  palpably  illegal,  the  Court 
liberate  instandy.  Where  inquiry  is  neoessaiy,  previous  inti* 
nation  is  made  to  the  psr^  concetned,  and  uso  to  -die  judge, 
if  the  defect  dleged  is  the  want  of  a  sigped  information  (a). 
An  infinior  court  which  has  committed  improperly  seems  en- 
titled  to  liberate. 

The  Privy  Council,  or  any  five  of  them,  may  oonanit  widu 
out  r^ard  to  the  provisions  of  tins  act,  ^  in  the  case  of  immi- 
*^  nent  or  actual  invasion,  rebdlion,  or  insurrection,^  any  per* 
son  suspected  of  accession  to  such  attempts ;  but  such  person 
has  still  the  benefit  of  the  act  to  obtain  Liberation  (b). 

It  is  noticed  under  Wrtmgous  ImprisowmerU^  that,  by  die 
act  above  dted,  dose  imprisonment,  that  is,  solitarv  and  inac 
eessible  impriscNiment,  where  access  is  denied  to  niends  and 
agents,  beyond  esgbt  days  from  the  time  of  ammiitment,  is 
ptohibited. 

II.  Paeticvlabs  hot  pbkscbibbo  by  1701,  c.  & 
It  18  proper  that  a  warrant  of  commitment  for  trial  bear  the 
date,  the  quaKty  of  the  magistrate,  the  officers  to  whom  ad* 
dressed,  die  gaol  to  which  the  person  is  to  be  earned,  and  the 
conclusion  of  die  prisoner's  confinement,  iiU  UberaUd  m  dim 
course  of  law  (c). 

The  warrant,  where  it  k  granted  separately,  and  either  it  or 
the  signed  information,  where  it  is  annexed  to  the  information, 
must  specify  the  name  and  designation  of  the  person  to  be 
committed  (d) ;  for  general  warrants,  or  Uank  warrants,  aa 
stated  elsewhere  (Arrest)  are  illegal 

III.   FOBIC  OP  WABBANT  OF  COMMITMBNT  FOB  TBIAL. 

[This  warrant  is  usually  subjoined  to  the  petition  or  odior 
signed  information,  as  noticed  m  the  text,  in  such  cases  it 
may  be  as  follows] 

[Hace  and  date]  <<  I,  G  H,  Esquire,  of  ,  one 

of  his  Majesty ^8  justices  of  the  peace  for  the  county  of 

having  considered  the  foregoing  petition^  [or  **  informa- 
**  tion.""]     [If  it  do  not  clearly  appear  firom  the  information, 

faj  Hume,  ii.  84-5.  fb)  1701,  c.  C 

(cj  Hume,  ii.  84.  (dj  Ibid.  82. 


cc 
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what  axe  the  name  and  dasigoatioii  of  the  infeimer,  go  that  liw 
prisoner  ma^  know  against  whom  to  proceed  in  tak]ng.measi]ies 
to  hasten  his  trial,  these  must  be  distinctly  stated  here]  **  and 
*<  the  declaration  of  C  D,  complained  upon,  and  the  lelarive 
*^  precognition,*  [or  as  the  ease  nay  be]  <*  grant  warrant  to 
<*  constables  to  commit  the  said  C  D,  upon  the  charge  of 
«  contained  in  the  said  petition,''  [or  <*  infonnatien^] 

[where  different  acts  are  charged,  or  where  different  diaiges 
are  deduced  from  the  same  act,  f .  g.  mnrder,  robbery,  imd 
theft,  the  warrant  of  comnntment  £»?  trial  ought  to  bear,  that 
it  applies  to  all  of  them,  «  ought  to  ^ecify  to  which  of  them 
it  is  limited]  «<  to  the  tolbooth  of  ,  the  keepers 

^<  whereof  are  hereby  ordered  to  reoeive  and  detain  hun  till  li^ 
*<  berated  in  due  course  of  law.* 

«  G  H,  J.  P  * 

[If  the  warrant  be  not  subjoined  to  the  inienalion,  it  may 
be  as  fellows] 


« 


[Place  and  date]  <<  Whereas,  upon  «i  information,  signed  by 
A  B*  [design  mm],  «'  C  D,"^  [design  him]  ••  is  charged 
*^  with  the  theft  of  the  property,  or  in  the  kwfid 

*'  possession  of  ,  at  ,  witMn  the  county 

**  of  ,  upon  the  day  of  [or  as 

the  case  may  be^  **  I,  G  H,  Esquire,  of  one  of 

*<  his  Majesty'^s  lustioee  of  the  peace  for  the  said  county,  hav- 
**  ing  considered  the  said  information,  the  declaration  of  the 
<<  said  C  D,  and  the  relative  mrecognition*  [or  as  the  case  may 
be]  *^  grant  warrant  to  constables  to  commit,*  &c.  [as  above]. 

See  Arresty  &c. ;  where  commitment  fer  examination  is  no« 
ticed.— i^ai/.-— XiJi^ro^i.— IFrongtni^  Imprisonment. 


COMMONTIES,  DIVISION  OF. 

A  SUBJECT,  moveable,  or  immoveable,  belonging  to  two  or 
more  persons,  is  said  to  be  held  by  them  in  commonty,  or  com- 
mon property.  All  such  subjects  are  divisible  by  a  proper  ac- 
tion brought  by  any  of  the  joint  owners ;  which,  however,  is 
not  competent  before  justices  of  the  peace. 

A  commonty,  or  copimon,  as  understood  in  ordinary  Ian- 
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ffuage,  which  is  the  present  sulgect,  is  considerably  different 
nom  such  a  common  property.  It  is  a  piece  of  ground  which 
belongs  in  property  to  one  or  more  persons,  and  which  usually 
is  also  burdened  with  sundry  rights,  inferior  to  rights  of  pro- 
perty, such  as  jMtsturage,  fuel,  &c.  in  favour  of  one  or  more  third 
parties.  The  interest  of  such  third  parties  could  not  be  divid- 
ed by  any  action  at  common  law,  not  h&ng  rights  oi property. 
An  act  of  Parliament  was  therefore  passed,  making  such  com- 
monties  divisible  by  an  action  before  the  Court  of  Session  (a)  ; 
and,  in  this  division,  shares  of  the  property  corresponding  to 
the  value  of  their  interest  are  given,  not  only  to  diose  who 
have  rights  of  projierty  in  the  suqject,  but  also  to  those  having 
servitudes  or  inferior  rights  over  it.  Justices  of  the  Peace, 
however,  have  no  fiurther  concern  with  this  subject  than  that 
the  procf  of  the  state  of  possessbn  may  be  remitted  to  be  tsuken 
by  tnem ;  the  Court  of  Session  bein^  empowered  <<  to  grant 
«^  commissions  to  sherifis,  stewarto,  bailies  of  regality  and  their 
<*  deputies,  or  justices  of  peace,  or  others,  for  perambulating 
*<  and  taking  dil  other  necessary  probation.^ 

The  facts  to  be  investigated  will  always  anpear  from  the 
commission  and  relative  papers.  The  rules  with  regard  to  evi- 
dence must  be  attended  to. 

A  landlord  is  not  entitled  to  claim  from  his  tenant  a  share 
of  the  expence  of  dividing  a  commonty  proportioned  to  the 
tenant'^s  interest  (b). 

See  Protf. — Commission  to  take  Proofs, 


COMPENSATION. 


Compensation  (which  is  necessary  to  be  known  by  justices, 
as  they  have  civil  jurisdiction  to  a  certain  extent^  is  an  opera- 
tion of  the  law,  introduced  by  statute,  by  which,  in  certain 
cases,  where  two  parties  are  mutually  debtors  and  creditors  to 
each  other,  their  claims  extinguish  each  other  if  eqiial,  or  leave 
only  the  balance  due  if  unequal.  The  party  in  such  a  case, 
against  whom  action  is  brought,  pleads  his  counter  claim  as  an 
exception  (c). 

(a)  1696,  c  38. 

(h)  Drummond  against  Swanston,  18th  July  1782. 

(c)  15U2,  c.  14l.^£rsk.  ill*  4.  U.  • 
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I.  Requisites. 

Compensation  cannot  regularly  be  received  where  the  debts 
oa  both  sides  are  not  clear  and  beyond  dispute.  They  must 
be  ascertained  other  by  a  written  obligation,  the  oath  of  the 
adverse  party,  or  the  sentence  of  a  juc^.  The  statute  intro- 
ducing compensation  requires  that  the  counter  claim  be  in- 
stantly verified ;  but,  by  practice,  if  the  counter  claim  require 
only  a  short  discussion,  to  constitute  it,  sentence  is  delayed, 
that  the  defender  may  have  an  opportunity  of  doing  so,  even 
in  some  eases,  where  a  proof  by  witnesses  is  necessary  (a). 

The  parties  must  be  debtor  and  creditor  to  one  another  at 
the  same  time.  Thus,  if  John  owed  James  a  sum,  which 
James  assigned  to  anotlier,  and  if,  after  the  conveyance  was 
intimated,  John  should  become  creditor  to  James,  John  can- 
not plead  compensation  against  the  assignee  upon  the  debt  due 
by  James  to  John  (b). 

Eadi  of  the  parties  must  be  both  debtor  and  creditor  in  his 
own  right  i  for  example,  when  a  tutor  owes  a  sum  on  his  own 
«<xx>unt,  he  cannot  compensate  it  with  a  debt  due  by  his  cre« 
ditor  to  the  minor  (c).  In  like  manner,  a  person  who  has  been 
subjected  in  a  fine  to  the  procurator-fiscal  cannot  plead  com- 
pensation upon  a  debt  due  to  him  by  that  person  in  his  indivi- 
dual  capacity.  An  executor  confirmed  is  in  this  question  held 
to  be  the  same  person  with  the  deceased  (d). 

One  who  has  several  debts  in  his  person,  upon  which  com- 
pensation can  be  pleaded,  may  plead  it  upon  such  of  the  debts 
as  he  judges  most  for  his  interest ;  for  instance,  on  those  which 
are  the  least  secured,  even  though  the  first  concourse  was  made 
by  the  others  (e). 

Where  there  has  been  a  concourse,  though  the  creditor 
should  afterwards  assign  his  right,  and  the  assignee  should  com- 
plete the  transference  by  intimation,  compensation  may  be 
pleaded  by  the  debtor  against  the  assignee  upon  the  debt  due 
by  the  cedent. 

Compensation  takes  no  place  in  debts  which  are  not  of  the 
same  quality.  It  is  generally  understood  of  one  sum  of  money 
with  another,  though  it  may  be  received  of  fungibles,  as  quan- 
tities of  com,  provided  they  be  of  the  same  good  quality.  A 
sum  of  money  cannot  be  compensated  with  a  quantity  of  grain, 
or  any  thing  of  a  difiPerent  nature  from  itself;  because,  till  the 
prices  are  fixed,  the  two  sums  are  incommensurable.  But  in 
this  case  some  short  time  would  probably  be  indulged,  to  him 
who  pleads  the  compensation,  for  ascertaining  the  conversions 

(a)  Enk.  UL  4.  IS.        (h)  Ibid.  14.        (e)  Ibid.  13.  (dj  Ibid. 

(€J  Ibid.  12. 
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or  liquidationy  in  order  to  make  his  debt  a  proper  subject  of 
compensation  (a). 

An  absolute  and  pure  debt,  already  payable,  cannot  be  com- 
pensated with  a  conditional  debt*,  or  one  whereof  the  terfid  ct 
payment  is  not  yet  come  (b). 

An  obligation  to  deliver  a  speciid  subject  cannot  be  compen- 
sated by  an  obligation  to  deliver  another  subject,  though  of  the 
same  kmd.  Nor  can  it  be  compensated  by  an  obligation  to  de- 
liver a  sum  of  money.  Thus,  if  A  have  become  bound  to  de- 
liver a  horse  to  B,  as  by  sale,  he  cannot  reAise  to  deliver  it,  on 
the  ground  of  a  separate  money  debt  of  equal  value  due  to  him 
by  B. — (See  Retention,) 

II.   ClKCCTMSTANCES  BABRTKG  COMPENSATION. 

From  the  exuberant  trust  implied  in  deposit,  compensation 
cannot  be  pleaded  against  the  depositor.  Neither  can  it  be 
pleaded  against  the  possessor  of  a  note  payable  to  the  bearer, 
by  the  debtor,  upon  a  debt  due  to  him  by  any  of  the  former 
possessors  of  it.  Nor  can  the  acceptor  of  a  biu  plead  compen-' 
satioD  against  the  holder  upon  debts  due  to  him  by  the  in- 
dorser  (c). 

Compensation  is  not  admitted  on  a  debt  extinguished  by  pre- 
scription at  the  time  of  pleading  it,  though  not  extinguished  at 
the  period  of  concourse  (d). 

Where  the  concourse  is  made  by  the  debtor  acquiring  a  debt 
due  by  his  creditor,  compensation  is  rejected,  either  where  a 
bad  intention  is  presumed  against  the  acquirer,  or  where  the 
compensation,  if  admitted,  would  evacuate  the  legal  diligence 
of  third  parties.  Thus,  a  factor  who  is  sued  by  his  constituent 
for  intromissions,  cannot  offer  compensation  upon  a  debt  due 
by  that  constituent,  and  acquired  by  the  factor  after  recovering 
the  rents  sued  for ;  and  the  debtor  of  a  person  deceased,  who 
has,  after  his  creditor's  death,  acquired  the  right  of  a  debt  due 
bv  him,  cannot  plead  it  in  a  question  with  the  other  creditors 
of  the  deceased  (e). 

III.  Who  can  use  it. 
Cotnpensation  may  be  pleaded  not  only  by  the  immediate 
debtor,  but  by  any  person  having  a  material  interest  in  its  being 
sustained ;  for  instance,  by  a  cautioner  pressed  for  payment, 
upon  a  debt  due  by  the  creditor  to  the  principal  debtor. 

(a)  Erskine,  iii  4.   15.  (b^)  Ibid.  fe)  Ibid.  if. 

(dj  Ibid.  12.  (e)  Ibid.  10. 
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IV,  Effect. 

Compensation,  when  admitted,  extingaiifhes  the  mutual  ob-> 
ligtttions  from  the  time  of  concourse  downwards ;  and  ccmse- 
quently  stops  the  currency  of  interest  from  that  date  (a). 

Where  both  debts  are  liquid  in  sums  of  money,  but  one  of 
them  not  constituted  by  decree  at  first,  the  compensation,  as 
far  as  regards  interest,  will  operate  back  to  the  period  at  wluch 
the  debt  was  due  (b). 

Where  debts  are  of  a  different  kind,  and  afterwards  con- 
verted into  money,  the  compensation  can  operate  only  from  the 
period  of  liquidation  (c). 

V.  Recompensatiok. 

A  pursuer,  when  he  is  creditor  to  the  debtor  by  a  separate 
debt,  which  has  not  been  included  in  the  libel,  minr,  if  the 
debtor  should  plead  any  ground  of  compensation,  elide  his  de- 
fence,  by  pleading  reeompensation  upon  that  separate  debt.  Re- 
compensation  is  governed  by  the  same  rules  as  compensation ; 
bat  where  reeompensation  is  pleaded,  matters  generally  resolve 
into  an  action  of  count  and  reckoning  (d). 

See  Retention. 


COMPETITION  AMONG  CONVEYANCES  AUD 

DILIGENCES. 

It  may  be  proper  to  say  a  few  words  with  regard  to  prefer-* 
ences  in  competitions  among  conveyances  and  different  dili- 
gences (for  it  is  the  priority  of  diligence,  not  of  obligation, 
which  determines  the  preference  among  personal  debts)  (ej. 

AsstgnoHons* — The  preference  among  assignations  depends 
on  the  priority,  not  of  their  dates,  but  of  their  completion  by 
intimation  or  its  equivalents. 

Arrestments. — Arrestments  are  preferred  among  themselves 
according  to  their  priority  in  date,  though  onlv  of  an  hour  or 
two,  if  the  priority  was  clear  (/^,  notwithstanding  that  the  pos- 
terior arrestment  nas  obtained  decree  of  preference  upon  a  com- 

• 

/'a;  Erslr.  iii  12.  r^;  Ibid.  16.    (o)lhvi.  ("tf;  Ibid.  19. 

fe)  Erakine^  lii  6, 1. 

(f)  Cameron  against  Boawell,  2ath  February  1772...-Goldle  agaioat 
Gibson  and  Balfour,  26th  February  1779.    Diet  Ui.  45. 

F2 
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petition,  if  it  was  not  extracted  (a).  It  makes  no  difierence  that 
some  of  the  arrestments  have  be^  used  before  the  debt  arrest- 
ed was  payable,  (b).  Where  a  prior  arrestment  has  been  used 
upon  a  depencUng  action,  which  is  not  yet  brought  to  a  con-*. 
clusioUi  and  a  posterior  arrestment  has  been  used  upon  a  decree 
oc  other  liquid  document  of  debt,  and  has  been  followed  up  by 
a  process  of  furthcoming ;  in  a  competition,  if  the  user  of  the 
former  have  been  remiss  in  pressing  his  action,  and  especially 
if  the  interlocutors  have  been  against  him,  the  user  of  the  latter 
will  have  decree ;  if  the  former  have  not  been  remiss,  es- 
pecially if  the  interlocutors  have  hitherto  been  favourable,  the 
tunds  must  remain  in  medio  to  await  the  issue  of  the  process  (c). 
(See  Bankruptcy.^  Note,) 

Assignation  and  arrestment — ^Assignation  granted  b¥  the 
common  debtor  is  preferable  to  arrestment,  if  intimated  before 
the  arrestment  is  used.  It  is  postponed  to  arrestment,  if  not 
intimated  till  after  the  arrestment  is  used,  though  granted  he* 
fore  it.  It  comes  in  equally  with  arrestment,  if  intimated  at  the 
same  time  at  which  the  arrestment  was  used  (d).  Priori^  of 
an  hour  or  two  is  sufficient  (e). 

Poindings. — Poindings  are  preferable  among  themselves, 
according  to  the  priority  of  attachment  by  the  officer. — (See 
Bankruptcy^  Note — Treatise  on  the  duty  of  Constables^  article 
Poinding).  Poindings  are  not  held  to  oe  completed,  in  com* 
petition'  with  other  real  diligence,  till  the  transference  of  Uie 
ptop^y  to  a  purchaser  or  the  creditor  has  taken  place,  and 
till  a  note  of  it  has  been  lodged  with  the  derk  (f).  (See 
Poinding), 

Poinding  and  arrestment. — Poinding  used  before  decree  of 
furthcoming  is  obtained  upon  an  arrestment,  excludes  such 
arrestment,  though  it  was  not  used  till  after  the  date  of  the 
arrestment,  as  it  carries  the  real  ri^ht  to  the  poinds ;  the  ar- 
restment only  gives  a  personal  claim.  An  order  of  the  court 
to  sell  for  behoof  of  the  arrester,  obtained  in  the  'fdrthcom- 
ing,  puts  the  arrester  out  of  danger  from  any  poindings  used 
af&r  that  time  (g).  Regular  decree  of  furthcoming  of  course 
secures  him« 

(a)  Liflter  against  Bamaaj,  26th  July  1787. 

(b)  WatkliiB  against  Wilkie,  2d  January  172& 

(c)  See  Bajmes  against  Graham,  16th  Fehruanr  1796. 

(d)  Erskine,  iii  £  19. 

(t)  Davidson  against  Balcanquhal,  30th  January  1629,  Durie. 

(f)  TuUis  against  White,  18th  June  1817. 

(g)  Stevenson  against  Grant,  27th  July  1767.    Kameai 
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Executors  cr^dttr>r«.— -Confirmations  qiM  executor  creditor 
from  the  commissaries  are  in  ordinary  cases  preferred  accord- 
ing to  their  dates.  The  creditors  of  the  deceased  usine  this 
di^pmce  within  year  and  day  after  their  debtor^s  death  are 
by  statute  preferable  to  those  of  the  next  of  kin  (a).  Where 
an  executor  has  been  confirmed  in  a  general  character,  as  exe- 
cutor nominate  or  next  of  kin,  the  creditors  of  the  deceased 
are  preferable  to  his  at  common  law  upon  the  fiinds  so  con-' 
finned  (b). 

Executor  creditor  and  arrestment. — The  preference  depends 
on  the  priority  of  decree  of  furthcoming,  or  obtaining  confir- 
mation (c). 

Executor  creditor  and  assigfuttion. — The  prefisrence  depends 
on  the  priorilnr  of  the  confirmation,  or  of  the  intimation  of  the 
aasignation  (a).    (See  Hypothec^^Servant.) 


CONSTABLES. 


CoiiSTABLEs  are  the  officers  of  justices  of  the  peace. 

The  justices  are  directed,  at  their  quarter  sessions  (e)y  to 
appoint  two  constables  at  least  for  every  parish,  or  more,  ac- 
cording to  their  discretion;  and  in  great  towns,  not  beinff 
cities  or  free  burghs  (for  in  such  it  is  prescribed  as  the  duty 
€xf  the  magistrates),  they  are  directed  to  appoint  a  number  pro- 
portioned to  the  extent  of  the  place  (/y. 

The  constables,  upon  their  appointment,  take  this  oath  :  <<  I 
<<  do  swear  that  I  shall  faithfidiy  and  truly  discharge  the  office 
<*  pf  constabulary  within 

*f  dqring  the  time  appointed  me,  and  shall  not,  for  fiiYOur, 
'(  respect,  or  fear  of  any  roan,  forbear  to  do  what  becomes 
<^  me  in  the  said  office ;  and,  above  all  things,  I  shall  regard 
f  <  the  keeping  and  preserving  of  the  Eing^s  Majesty^s  peace, 
<<  and  shall,  at  every  quarter  session  and  meeting  of  justices, 

(a)  1696,  c  41.  (h)  Stair,  UL  a  71* 

(e)  Carmichael  against  Mossman,  22d  June  I749i  Kilk,  Competition, 
and  Elchies,  Arrestment,  No.  19.  Bell's  Com.  3d  edit.  IL  121.  But  see 
lEnikine,  iii.  6.  11. 

(d)  Sinclair  against  Sinclair,  5th  July  1726,  Home.  Diet.  L  18^— Cust 
against  Garbet  and  Company,  8th  March  1776. 

(e)  This  is  often  done  by  quarter  sessions  adjourned  to  the  neighbourhood^ 
when,  from  the  extent  of  the  county,  it  would  be  inconvenient  to  bring 
the  constables  to  the  head  buigh.-^See  Sessiont.) 

(f)  1617,  c  8—1661,  c  38. 
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^  give  true  laid  due  inftmu^iDii  of  anv  Imadli  which  htth 
<<  been  made  of  his  Majesty^s  peaoe^  within  the  hounds  of  my 
^<  commandment ;  and  shall  noway  hid^  coyer,  nor  conceal 
^  the  same,  nor  any  of  the  proofs  and  e^ences  which  I  can 
^^ve  for  the  clearing  and  proyuo^  theieof  So  help  me 
«  God''  fa). 

The  office  having  at  one  time  been  shunned,  the  justices 
were  directed  to  change  die  constables  ffom  six  months  to  six 
months,  and  to  fine  and  imprison  those  who  refused  to  accept. 
But  it  ia  now  usually  held  till  the  offiMw  aojuire  experience ; 
and  thero  has  not  for  a  long  time  been  occa^n  to  use  com- 
pulsion* 

The  constables  are  punishable  by  the  justices  finr  neglect  of 
duty,  extortion,  &c.— (See  Courts ). 

With  regard  to  the  duty  of  constables,  there  is  a  summary 
of  it  lately  published  by  the  author  of  this  treatise.  To  that 
is  sulgoined  a  summary  of  the  duty  of  a  private  person  in  cri- 
nunal  cases. 


CONTBACT  IN  GENERAL. 

A  conTBACT  (ouestionB  with  rq^ud  to  which  may  occur 
befinre  justices  in  tne  exercise  of  their  dvil  Jurisdiction^  is  the 
volnntery  agreement  of  two  or  more  persons,  by  which  some- 
thing is  to  be  given  or  performed  on  one  part  for  a  valuaUe 
oonsidteation  on  the  other  part 

Those  who  are  incapable  of  consent,  as  pupOs,  idiots,  per- 
sons absolutely  drunk,  &c.  cannot  contract.  Consent  is  ex- 
dnded  by  error  in  the  essentials  of  the  contract,  by  firaud,  by 
vidence,  or  the  menace  of  yiolence  (b).  Things  exempted 
from  ccnunerce  by  nature,  by  the  destination  of*  the  owner, 
or  by  statute,  cannot  be  the  subject  of  obligation  (c).  No 
person  can  lay  himself  under  an  obligation  to  perform  what  is 
naturaUy  impossible,  or  to  do  anv  unlawful  or  immoral  act, 
which  is  said  to  be  legaUy  impossible.  One  undertaking  such 
an  obligation  is  not  bound,  and  is  not  liable  in  d^mnages.  But 
all  facts  in  themselves  possible  are  the  subject  of  obligation, 
ihongh  beyond  the  power  of  the  party  bound,  who  is  liable 
in  damages  if  he  cannot  perform  (a). 

raj  1617,  c  8— 16C1,  c.  3a  fhj  Erskin*?,  jii.  1.  IS. 

(ej  IbiA  iU.  3  03.  (dj  Ersk.  ui.  3.  84. 
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The  iegne  of  nf^gligenoe  which  throws  the  blame  upon  any 
person  contracting,  so  as  to  make  him  liable  for  the  damage 
auataiped  by  the  other  party,  owing  to  the  contract  not  having 
been  fiilly  performed,  is  fixed  by  the  following  rules.  Where 
the  contract  is  entered  into  for  the  benefit  of  both  parties,  as 
in  sale,  each  par^  is  bound  to  give  that  middle  diligence  which 
a  man  of  ordinary  discretion  employs  in  his  own  affairs.  Where 
only  one  of  the  parties  is  benefited  by  the  contract,  as  in  leap, 
he  is  bound  to  give  that  exact  diligence  which  a  man  of  the 
most  consummate  prudence  employs  in  his  own  afiairs ;  while 
the  other  party,  who  is  no  gainer,  is  only  liable  for  dole  (fraud 
or  unfairness),  or  for  gross  omissions  (aj. 

For  the  constitution  of  contracts,  see  each  contract. — For 
their  extinction,  see  Payment,  Compensatiati,  Prescription, — 
For  the  consequence  of  non-performance,  see  Damages. 


COPARTNERY. 


Copartnery  or  society  (questions  with  regard  to  which 
may  perhaps  occur  before  justices  under  the  small  debt  act)  is 
a  contract  by  which  the  several  partners  agree  concerning  the 
communication  of  loss  or  gain,  arising  from  the  subject  of  the 
contract  (b).  ^ 

Where  a  partner  acauires  a  right  in  name  of  the  company, 
the  property  is  vested  airectly  in  the  company.  Any  partner 
signing  the  company^s  firm  binds  the  whole  partners  in  ordi- 
nary acts  of  administraticm ;  but  no  partner  can,  without  a 
special  warrant  from  the  company,  bind  them  in  acts  of  a  dif- 
ferent description  (c). 

Each  partner  is  liable  for  all  the  debts  due  by  the  company, 
though  exceeding  the  stock  (dj ;  and  though,  in  an  action 
against  the  company,  all  the  partners  must  be  called,  any  one 
of  them  is  liable  to  instant  execution  for  the  whole  debt, 
leaving  to  him  his  recourse  against  the  others  for  their  shares. 
The  private  creditor  of  a  partner  can  only  attach  his  share  of 
the  stock  and  profits,  after  deducting  the  company  debts,  which 
must  first  be  paid  (ej.  If  the  company  creditors  be  not  satis- 
fied from  the  company  fiinds,  they  rank  for  the  residue  upon 

fa)  Ersklne,  iii.  1.  21.  rbj  Ibid.  iii.  3  18.  fe)  Ibid.  20. 

fd)  Douglas,  Heron,  ami  Companv',  against  Hair  and  others,  24th  Juljr 
'177a  ^ 

(rj  Erslinc,  iii  3  21 — BeiFs  Com.  3d  edit  u.  530. 
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the  ftindfl  of  the  partnen,  along  with  the  private  ciefiton  of 
those  partners  (a). 

l^o  make  the  dissolution  of  a  compaiiy  effectual  against  th^ 
public,  it  must  be  publicly  notified. 


COURTS. 

I.  Offences  against  judges  ob  officebs. 

It  is  hardly  necessary  to  mention,  for  the  information  of 
justices  of  the  peace,  that  it  is  treason  to  kill  any  of  the  Lor^ 
of  Session  or  Justiciary  sitting  in  judgment  (b) ;  that  it  is  a 
capital  crime  to  invade  or  pursue  any  of  **  his  Highness'^s  Ses- 
**  sion^  for  service  done  to  the  King  in  that  capacity  (cj ;  or 
to  strike  or  hurt  any  person  in  the  Inner  or  Outer  Parliament- 
House,  during  the  sitting  of  the  Lords  of  Session,  or  in  die 
presence  of  the  Lords  of  Justiciary  sitting  in  judgment  (d). 

To  strike  or  hurt  any  judge,  when  sitting  in  judgment,  is 
capital  (e).  To  strike  any  person  in  the  presence  of  any  in- 
ferior court  is  punishable  vitn  a  fine  of  L.lOO  Scots,  to  be  em- 
ployed at  the  dbscretion  of  such  court,  and  impr^onment  during 
Its  pleasure  Op- 

"  Even  such  inferior  acts  of  insult,  disorder,  or  contempt  of 
f  *  judges,  as  do  not  fall  linder  the  sanction  of  any  of  these  or- 
*^  dinances,  are  qot,  however,  on  that  account,  held  to  be  be- 
*^  low  the  cognistance  of  a  criminal  court,  at  common  law. 
f<  The  bare  appearance  or  preparation  of  violence,  as  by 
«  clenching  the  fist,  or  shaking  a  stick  ;  the  use  of  contume- 
*^  lious,  reproachflil,  or  threatening  words ;  the  challenging 
**  to  fight ;  or  the  insinuating  of  mischijef  and  revenge :  any 
'*  of  these  indecencies,  oflTered  to  a  judge  or  magistrate, 
f>  though  out  of  court,  if  on  iTccount  of'^  his  judicial  proceeds 
''  ings,  and  still  more  if  in  face  of  judgment,  is  a  violation  of 
the  due  reverence  of  his  character,  and  a  pernicious  at- 
tempt to  infringe  on  the  freedom  and  impartiality  of  the 
«  court'' f>;. 

The  de&ming  of  judges,  or  throwing  any  reflection  against 

fa)  Bell's  Com.  3d  edit.  il.  538.  (bj  7  Anne,  c.  21. 

rr;1000,  c.  4,  r*'^;  1593,  c.  177.  rr^lbid.  r/>  Ibid. 

(ffj  Hume,  i.  400. 
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the  integrity  of  a  oaurt,  is  highly  punidimUe.  If  rdative  to 
any  pro^eding  which  is  at  the  time,  or  has  lately  been,  de- 
pendQng  in  court,  it  nay  be  ponished  there  sammarify  (a). 

<*  Every  judge,  of  wbatsoever  decree,  has  powers  to  punish 
<'  summarily,  and  of  his  own  motion,  all  such  discnders  or 
<<  misdemeanours,  committed  in  court  during  the  progress  of 
«<  a  trial,  as  are  a  distuibance  of  the  judge  m  the  exercise  of 
<*  his  functions,  or  a  violation  of  that  deference  which  ought 
<*  to  be  observed  towards  him,  when  prooeeding  in  his  office. 
<<  The  hindrance,  therefore,  or  molestation  of  the  officers  of 
«<  court,  in  their  duty,  the  use  of  any  threatening  or  contume- 
'*  lious  speech  or  gesture  there,  with  relation  to  the  judge  or 
*'  the  trial,  any  open  expression  of  either  censure  or  ap|m)ba- 
<*  tion  of  the  proceedings  of  the  judee  or  the  jury,  as  by  acda- 
**  mation  or  otherwise ;  nay,  the  wiEEuI  and  repeated  breaking 
<*  of  silence  in  court :  all  these  are  examples  of  this  sort  of  pe- 
<*  tulant  contempt,  for  which  the  ma^strate  may  reprove  the 
<<  ddiinquent  of  his  own  knowledge  and  upon  tne  spot.  All 
<<  wilfiil  disobedience  or  gross  neglect  of  tne  orders  and  pre- 
'<  cepts  of  court,  in  matters  relative  to  any  trial,  is,  in  like 
*<  manner,  necessary  to  be  subdued  without  delay ;  otherwise, 
<c  the  course  of  justice  would  be  liable  to  be  stopped  by  the 
<*  refusal  of  jurors  to  serve,  or  of  witnesses  to  appear,  or  to 
<<  answer,  and  in  many  other  ways^  (b).  Every  judge  may 
repress,  in  the  same  way,  all  attempts  which  may  be  made, 
with  relation  to  a  trial  recently  or  then  depending,  to  slander 
the  proceedings  of  the  court,  or  to  impose  on  thdr  wisdom, 
and  to  pollute  the  channels  of  justice,  to  the  piepidice  of  a 
fair  trial,  particularly  to  corrupt  or  withhold  evidence  (c)* 
See  Perjury.  Upon  this  principle  of  judges  vindicating  their 
honour  summarily,  the  Court  of  Session  approved  of  the  pro- 
cedure of  certain  justices  of  the  peace  who,  after  a  meeting  of 
the  justices  was  over,  and  when  they  were  about  to  take  horse, 
immediately  returned  into  the  house  in  which  they  had  met, 
and  directly  sent  the  woman  of  the  house  to  gaol,  for  very  in* 
jurious  language  then  used  towards  them,  not  personally  merely, 
for  in  that  case  they  could  not  have  done  it,  but  as  in  the 
office  of  justices  (d). 

Contempts  committed  in  court  may  be  punished  summarily 
there,  as  by  fine  or  imprisonment,  on  the  motion  and  know- 
ledge  of  the  court  themselves.     Contempts  committed  out  of 

fa)  Hume,  L  400.  fb)  IbW.  ii.  135.  fc/  Ibid.  136, 

(d)  Edward  against  Sir  John  Dairy mple  and  others,  3d  June  173P* 
Kilk.  p.  159. 
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,GOttrt  ought  to  be  bcougfat  finrward  by  sommary  complaint  of 
the  procurator  fiscal,  and  proved. 

II.    OfF£KC£8  BT  judges  OB  OFFICEBS. 

Bribery  in  a  judge  is  punishable,  in  the  case  of  an  inferior 
judge,  with  **  a  discretionary  censure,  including,  among  other 
**  penalties,  the  loss  of  fame  and  office,  beside  payment  of  the 
*^  party'^s  cost,  and  reparation  of  his  damage.'"  By  bribery  is 
understood  a  judge'^s  selling  his  judgment  for  good  deed  or 
reward  to  himself;  meaning  by  this  not  only  his  taking  a  bribe 
to  decide  against  his  conscience,  but,  in  general,  his  taking  to 
shew  fiivour  in  his  office  (a).  It  is  punishable  only  by  the 
Court  of  Justiciary  (b). 

Any  of  the  inferior  officers  of  court,  such  as  clerks,  procura- 
tor-liscals,  and  the  like,  taking  reward  for  shewing  favour  in 
his  department,  is  punishable  at  common  law,  as  for  a  species 
of  falsehood  and  breach  of  trust,  with  as  high  penalties  as  those 
just  mentioned.  x\nd  upon  such  a  charge,  at  least  if  it  be  re- 
lative to  any  recent  occurrence,  the  judges  of  the  court  where 
the  wrong  happens  are  probably  competent  to  determine,  de 
plano^  upon  a  summary  complaint  (c).  In  many  cases,  jus- 
tices of  the  peace  can  hardly  inflict  an  adequate  punishment. 

Giving,  or  even  offisring,  a  bribe  to  any  one,  whether  judee 
or  officer  of  court,  whose  station  gives  nim  a  concern  in  the 
administration  of  justice,  is  highly  punishable  at  common 
law  (d).  Such  an  offence,  however,  has  rarely,  if  ever,  been 
tried  by  justices  of  the  peace. 

Oppression  or  partiality  of  judges  are  subject  to  an  arbitrary 
punishment  (e)  by  the  Court  of  Justiciary  (f). 

Judges  and  magistrates  are  also  punishable  by  the  Court  of 
.  Justiciary  (g)^  if  they  leave  unperformed,  or  perform  in  a 
slack  and  insufficient  manner,  any  known  and  capital  point  of 
their  duty  (h). 

Officers  of  the  law  negligent  of  their  duty  are  also  punish, 
able  (i).  Like  all  other  courts,  justices  of  the  peace  are  the 
proper  court  for  all  offences,  such  as  negligence,  or  extortion 
committed  by  their  officers  in  the  execution  of  their  duty  (j). 

All  inferior  iudges  and  their  clerks  are  prohibited,  not  only 
from  acting  cither  directly  by  themselves,  or  indirectly  by  the 
mediation  of  any  confident  person,  as  procurators  or  agents  be- 
fore their  several  courts,  in  any  cause  depending  before  them, 

(a)  Hume,  i.  401. 

(h)  Hume,  ii.  5«.  (c)  Ibid.  i.  402.  (d)  Ibid.         (c)  Ibid. 

ff)  Ibid.  ii. 60.  (g)  Ibid.  (h)  Ibid.  i.  404.  (i)  Ibid.  406. 

(J J  Uutcheson's  Justice  of  Peace,  3d  edit.  i.  177. 
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tmt  also  fiM)m  giving  partial  counsel  or  advice  in  audi  cauae^ 
under  the  pains  of  law,  for  malversation  in  office,  excepting  in 
petitions  or  applications  for  commitment  (a). , 


CRIME  IN  GENERAL. 

By  a  crime  is  understood  any  act  for  which,  besides  repara- 
tion to  the  private  party  injured  (see  Damages)  the  person 
guilty  must  make  satisfaction  to  the  public,  as  being  an  in- 
ftingement  of  the  social  regard  due  to  it  (b). 

I.  Dole  is  necessaby. 
Dole,  or  malicious  intention,  which  is  essential  to  a  crime, 
18  a  corrupt  and  malignant  disposition,  regardless  of  order  and 
social  duty  (c).  It  is  not  necessary  to  prove  an  intention  to 
injure  the  individual  sufferer ;  thus  it  is  murder  though  John 
be  killed  by  mistake  instead  of  James,  unless  the  killing  of 
James  would  have  been  justifiable  or  excusable  (d)  :  nor  is  it 
necessaiy  to  prove  an' intention  to  injure  any  one  in  particular ; 
thus  it  is  murder  if  a- man,  without  sufficient  cause,  fire  a  gun 
among  a  crowd,  or  in  a  place  of  public  resort,  and  kill  a  per« 
po/a  (e) :  nor  is  it  necessary  to  prove  an  intention  to  do  the 
very  mischief  which  has  followed,  if  an  intention  appear  to  do 
some  violent  and  atrocious  mischief,  and  the  event  which  has 
followed  be  not  an  unnatural  consequence  of  it ;  thus  it  is 
murder  if  a  man  unmercifully  beat  another,  who  dies  in  con- 
sequence (f).  Neither  is  it  essential  that  the  culprit  have 
been  fully  aware  of  the  wickedness  of  what  he  did,  or  have 
thought  it  wrong  at  all  (g)  :  or  that  he  know  what  was  the 
appropriate  punishment,  or  that  any  punishment  was  the  con- 
sequence (h), 

II.    A  WKONGFITL  ACT  IS  NECESSABY. 

There  must  also  be  a  wrongful  act  in  prosecution  of  such 
purpose.  It  is  often  difficult  to  decide  how  far  the  culprit 
must  have  proceeded. 

On  the  one  hand,  the  culprit  is  punishable  (but  not  with 
the  foil  pains  of  the  completed  offence)  who,  meaning  to  do 

(a)  Act  of  Sederunt,  Oth  March  I78a.*See  Mcintosh  agminst  M'Ken- 
£ie,  18th  November  1815,  and  cases  there  referred  to. 
(h)  Hume,  i.  21. 

fc)  Hume,  i.  21.        (d)  Ibid.  22.        (ej  Ibid.  23.       (f)  Ibid  23.  scq. 
(9)  Ibid.  26,  (h)  Ibid. 
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ft  grievoufl  injuTTt  advances  so  far  as  to  do  a  considerable, 
though  inferior  harm  ;  for  example,  if  he  stab  and  woond,  or 
administer  poison,  intending  to  murder  (but  these  particular 
offences,  as  will  immediately  be  seen,  have  been  raised  hj 
statute  from  their  rank  at  common  law  to  the  rank  of  capitiu 
oSences)  or  if  he  assault,  with  the  intention  to  rob,  or  it  he 
break  into  a  shop  at  night  to  steal,  but  is  caught  before  he  has 
displaced  any  of  the  goods  (a).  He  is  also  punishable, 
although  no  narm  have  ensued,  if  there  have  been  an  inchoate 
act  of  execution,  if  he  have  done  that,  or  part  of  that,  by 
which  he  meant  to  perpetrate  the  crime,  and  which,  if  not  de- 
feated, would  have  done  so ;  as  if  he  offer  poison,  or  if  he  toaa 
combustibles  upon  the  stacks  in  a  barn-yard,  or  if  he  instigate 
others  to  raise  fir^,  or  if  he  seriousTy  attempt  to  seduce  a  ser- 
yant  to  unfasten  his  master'^s  house,  that  he  ma}^  enter  in  the 
night  and  steal  (b).  But  it  is  not  fixed  whether  such  incho* 
ate  act  of  execution,  without  actual  harm,  would  be  punish- 
able  in  more  venial  trespasses,  e.  g,  an  attempt  to  pick  pockets, 
or  to  steal  linen  from  a  hedge  (c). 

On  the  other  hand,  the  Taw  does  not  ordinarily  take  oogni- 
lance  of  those  remote  acts  of  preparation,  such  as  procuring 
the  instruments  of  homicide,  house-breaking,  fire-raising,  for- 
gery, or  coining,  which  serve  indeed  to  disclose  a  wicked  pur- 
pose, but  are  not  actual  inchoate  acts  of  execution,  and  leave 
time  for  repentance  (d).  And  the  same  hold  in  general,  even 
with  regard  to  preparations,  which,  although  of  a  continued 
and  laborious  nature,  and  serying  to  remoye  some  of  the  main 
obstacles,  are  still  distinct  from  the  final  perpetration,  which 
requires  a  new  effort,  e.  g.  writing  an  incendiary  letter  if  not 
sent,  writing  a  libel,  if  not  in  any  way  publisheo,  and  at  com- 
mon law  (but  see  Falsehood  for  statutory  provision)  preparing 
forged  bank  notes  (e). 

But,  between  those  extremes,  there  are  many  ambiguous 
cases,  e.  g.  a  man  found  in  his  neighbour'^s  bam-yard  at  night, 
with  tinder  box  and  matches,  though  not  yet  kindled,  or  wait- 
ing armed  at  night,  at  a  concerted  spot,  to  rob  and  murder  a 
certain  passenger  expected  to  pass  that  way  (fj. 

By  special  statute,  it  is  enacted,  that,  **  if  any  person  shall, 
**  within  Scotland,  wilfiilly,  maliciously,  and  unlawfully  shoot 
**  at  any  of  his  Majesty^s  subjects,  or  shall  wilfully,  malicious- 
**  ly,  and  unlawfully  present,  point,  or  leyel  any  Kind  of  load- 
^^  ed  fire-arms  at  any  of  his  Majesty ^s  subjects,  and  attempt,  by 
*<  drawbg  a  trigger,  or  in  any  other  manner,  to  discharge  the 

(a)  Hume,  i.  2«,  100.  Note.  fbj  IbUl.  2?. 

(vj  Hume,  i.  27-  (dj  Ibid.  20.  (ej  Ibid.  r/j  Ibid. 


CRIME  IN  GENERAL.  08 

<^  Bame  at  or  agwnst  his  or  their  jpersim  or  persons ;  or  shaU 
<*  wiUulIy,  malicioiisly,  and  unhiwmlly  stab  or  cut  any  of  his 
*<  Migestv^s  subjects,  with  intent  in  so  doing,  or  by  means 
<*  thereof,  to  murder,  or  to  maim,  disfigure,  or  disable  such 
<<  his  Majesty'^s  subject  or  sutgects,  or  with  intent  to  do  some 
<<  other  grievous  bodily  harm  to  such  his  Majesty^s  subject  or 
**  subjects ;  or  shall  wilfully,  maliciously,  and  unlawfully  ad* 
**  minister  to,  or  cause  to  be  administered  to  or  taken,  by  any 
*^  of  his  Majesty^s  subjects,  any  deadly  poison,  or  other  noxious 
<<  and  destractiTe  substance  or  thing,  with  intent  thereby  to 
<*  murder  or  disable  such  his  Majesty'^s  subject  or  sutgects,  or 
*<  with  intent  to  do  some  other  grievous  bodily  harm  to  such 
•^  his  Majesty's  sulgect  or  subjects  ;'*'  such  person  shall  be  held 
guilty  of  a  capital  crime,  and  be  punished  accordingly  (a). 
And,  by  the  same  statute,  it  is  enacted,  that,  if  any  person 
wilfully,  maliciously,  and  unlawfully  throw   at  or  apply   to 
any  person  any  sulphuric  acid,  or  other  corrosive  substance, 
calculated  to  mjure  the  body,  with  intent  to  murder,  maim, 
cjisfigure,    disable,  or  do  other  grievous  bodily  harm,  and 
where,  in  consequence,    any  person  is  maimed,  disfigured, 
disabled,   or  receives  other  grievous  bodily  harm,  su(£  per- 
son shall  be  held  guilty  of  a  capital  crime.     But  it  is  enact- 
ed that  none  of  those  offences  shall  be  held  to  be  'capital  of- 
fences, if  it  shall  appear  upon  the  trial  that  they  would  not 
have  amounted  to  murder,  although  death  had  ensued.     And 
it  is  enacted,  that  nothing  in  this  or  any  other  statute  enact- 
ing  a  capital  punishment,  shall  affect  the  power  of  the  prose- 
cutor to  restrict  the  pains  of  law  (bj. 

By  special  statute,  the  attempting  to  kill  officers  of  the  navy 
or  revenue,  in  the  diischarge  of  their  revenue  duty,  is  capital 
(see  Excise  and  CugtomSj  sect.  Forcible  offences). 

Certain  attempts  to  injure  manufactures  are  made  severely 
punishable  by  special  statute.  fSee  Mcmufaciures^  sect. 
Breaking  into  house,  &c. — Mischiefs  Maiicums. — Riot.) 


III.  Dkfsct  of  dole. 
In  some  cases  there  is  a  defect  of  dole,  either  absolutely  or 
to  a  certain  degree,  and  a  consequent  proportional  freedom 
from  criminality,  and  exemption  from  punishment. 

1.  MinofUy. 
Minors  who  have  reached  puberty,  which,  in  this  question, 
is  14  years  both  for  males  and  females,  are  liable  to  the  or- 
jQnary  punishment,  even  capital,  for  those  crimes,  such  as 

(a)  6  Geo.  IV.  c.  191,  wet  1.  (b)  Ibid.  sect.  2. 
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DAMAGES. 

Thb  name  of  damages  is  commonly  given  to  the  tenaratioii 
to  which  one  man  is  entitled  from  another,  by  whose  fault  he 
sustains  loss  or  injury. 

A  daim  for  damages  being  a  mere  civil  claim,  even  though 
founded  upon  a  delict,  is  not  ordinarily  competent  before  jus- 
tices of  the  peace,  otherwise  thMi  under  the  small  debt  act, 
except  in  one  or  two  instances,  in  which  (as  mentioned  under 
those  instances)  jurisdiction  is  conferred  upon  them  by  special 
statutes,  independently  of  the  small  debt  act.  It  is,  perhapsy 
competent  in  certain  cases,  when  prosecuted  along  with  pun« 
ishment  of  the  offence.  (See  Justices,  sect.  Particulars  not  in 
Commission.) 

The  loss  or  injiury  may  arise  either,  1.  From  a  man'*s  failure 
to  perform  his  part  of  an  ordinary  civil  contract ;  or,  2.  From 
himself,  or  o|hers  for  whom  he  is  answerable,  being  guilty  of 
a  delict  or  crime,  or  of  a  neglect  of  duty. 

I.  BbKACH  of  CONTEACt. 

In  all  obligations  concerning  things  lawful,  and  in  them- 
selves possil^,  the  obligant  who  faus  in  performance  of  his 
part  must  make  up  to  the  creditor  the  damage  which  he  has 
sustained  through  the  non-nerformanoe  (a).  Damages  are  due 
only  for  an  obliffation  whicn  has  become  imprestable ;  by  which 
is  meant  that,  wnile  it  is  possible  to  fulfil  the  contract  as  agreed 
upon,  the  party  in  whose  favour  it  is  conceived  may  insist  for 
specific  performance ;  and  that  the  obligant  has  not  his  option 
whether  he  will  fulfil  his  contract  or  pay  damages.  A  p^ialty 
adjected  to  an  obligation  does  not  give  the  debtor  his  option  to 
pay  the  penalty  and  be  free  of  his  obligation,  if  it  be  stdl  prcs- 
table  (b). 

Every  thing  by  which  a  man^s  estate  is  lessened  is  damage 
or  loss.  Damage,  therefore,  includes  ezpences  of  process,  and 
all  sums  expended  by  the  sufferer  towards  obtaining  reparation  ; 
but  it  never  ought  to  rise  higher  than  the  loss  truly  sustain* 
ed  (c).  The  extent  of  the  damage,  where  there  is  no  fraud 
in  the  case,  ought  to  be  estimated  according  to  the  real  value 
of  the  subject,  and  not  by  the  pretium  c^ectUmts,  or  imaginary 
value  which  the  sufferer  may  put  upon  it  (d).  In  estimating 
the  amount,  no  damage  which  is  remote  or  indirect  ought  to 
enter  into  the  computation.     Thus,  for  example,  thou^  the 

(m)  Enk.  iii.  3.  86.        rb)  Ibid.         (c)  Ibid,  iii  1.  14.  (d)  Ibid. 
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debtor'^s  failing  to  make  punctual  payment  should  have  drawn 
after  it  the  utter  ruin  of  the  creditor,  he  can  only  demand  his 
debt  and  the  expence  of  recovering  it.  And  a  creditor  is  en- 
titled  only  to  interest  for  his  money,  not  to  any  fiurther  profit 
which  he  might  have  made  of  it  (aj. 

Frequently  the  damages  aridng  from  breach  of  contract  are 
not  awarded  against  eacn  obliffant  in  sdiduniy  where  there  are 
more  than  one,  but  pro  ratdj  m  proportion  to  the  share  which 
each  had  in  the  transaction.  There  seems  no  invariable  rule 
on  this  point ;  but  the  judge  will  decide  according  to  the  jua- 
tice  of  the  case. 

See  Contract  in  general, 

II.  Delict,  or  neglect  of  duty. 

1.  Sy  one'^8  self, 

(1.)  Delict, — ^Cvery  crime  by  a  man  against  his  neighbour 
gives  rise  to  two  actions ;  one  at  the  instance  of  the  public 
prosecutor,  or  of  the  private  p&rty  injured,  with  his  concourse^ 
for  punishment ;  the  other  (which  is  to  be  considered  here)  at 
the  instance  of  the  private  party,  for  reparation  of  his  damages, 
and  in  solatium  of  his  grief  and  pain.  To  give  an  example ; 
if  a  person  be  assaulted  and  hurt,  he  will  have  a  good  ciainl 
against  the  assaulter  for  the  loss  which  he  sustains  by  being 
disabled  from  following  the  occupation  by  which  he  earned 
his  bread,  for  the  expence  of  his  cure,  for  that  of  his  law-suit, 
if  rendered  necessary,  and  for  a  sum  of  money,  in  addition,  aa 
a  solatium  or  compensation  for  his  sufibring. 

Where  the  party  injured  can  be  restored  precisely  to  his 
former  state,  that  ought  to  be  done :  thus,  if  goods  be  wrong- 
fully  carried  off,  the  party^s  damage  is  made  up  by  having 
them  restored,  and  by  being  reimbursed  of  the  loss  which  he 
has  sustained  by  wanting  them,  and  of  the  expence  of  recover- 
ing them.  Where  that  cannot  be  done,  the  judge  appretiateS 
the  value  in  money ;  of  which  there  are  daily  instances,  where 
goods  are  destroyed  or  made  worse  by  an  accident^  in  any 
d^ree  imputable  to  another  (b). 

It  has  been  seen  that  damages  fitim  breach  of  contract  are 
limited  to  the  direct  loss  proved  to  have  actually  arisen.     In 

{•J  Enk.  iiL  3.'3S. — There  vte  examples  of  this  doctrinein  the  cases,  Ro* 
hfaison  and  Company  against  M^CuUocns,  23d  December  1608.  Anderson 
•gainst  Oodard,  2l8t  Feb.  180a— Taylor  against  Moriaon,  I7th  Jan* 
1809 — Shinaand  Mains  against  Harvey  and  Company,  lUh  December 
1807 ;  noticed  in  Taylor  against  Morison,  17th  June  1809.->.Dunlop 
against  M'Kellar,  31st  May  181^  (bj  Erskine,  iii  1. 14. 
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djtmages  ffom  deKct,  the  sufferer  is  mere  &voiired.  He  i§ 
alloved  to  give  his  own  oath  in  litem  as  to  his  loss,  subiect  to 
the  modification  of  the  judge.  Where  one^s  property  is  injured 
or  taken  from  him  by  a  fiaudulent  delinquency,  it  ought  to  be 
valued  beyond  the  price  which  it  would  orinff  in  the  market ; 
as  where  trees  near  a  gentleman'^s  house  have  oeen  cut  down  or 
hurt,  which  served  for  ornament  or  shelter  (a).  In  certain 
eases,  the  pursuer  is  entitled  to  vioknt  prqfiU^  e.  r.  to  all  the 
profits  which  he  could  possibly  have  made  had  his  property 
not  been  withheld  firom  him. 

A  person  is  liable  for  the  full  patrimonial  damage  which  is 
the  consequence  of  his  oflfenoe,  however  unable  he  may  be  to 
pay  it.  On  the  other  hand,  the  fine  to  the  public,  and  even 
the  Kiaikim  to  the  sufferer,  ought  to  be  proportioned  to  the 
delinquent's  means.  Thus,  if  a  tradesman  be  assaulted  by  a 
poor  man,  he  wiU  have  a  fiill  daim  for  the  damage  sustained 
oy  his  being  disabled  from  work,  for  the  ezpence  of  his  cure, 
and  for  the  charges  of  his  lawsuit ;  but  the  aoiaiium  for  the 
pain  and  anxiety  which  he  has  undergone  will  be  proportioned 
to  the  poverty  of  the  offender. 

All  concerned  in  the  wrong,  whether  as  prindpals,  or  only 
as  accessaries,  and  however  small  their  concern  compared  with 
that  of  the  others,  are  liable  each  for  the  whole  damage  (bj. 
But  this  does  hot  seem  to  prevent  any  individual  concerned, 
who  has  paid  the  whole,  from  having  recourse  against  the  rest 
for  their  shares. 

Where  a  delinquent  is  subjected  by  a  statute  to  a  determinate 
penalty,  without  mentioning  a  reparation  to  the  party,  the 
vknoe  of  the  statute  does  not  deprive  him  of  his  claim  for  re- 
paration (c), 

(2.)  Neglect  of  duly. — ^Damage  may  arise,  not  only  from 
positive  crimes  or  acts  of  injury,  but  alw  from  blameable  omis- 
sion or  neglect  of  duty.  Thus,  a  clerk  of  court,  .who  has 
ilurough  carelessness  lost  the  writings  of  a  party,  which  were 
produced  in  process,  must  make  up  the  damage  (d).  Thus, 
ako,  if  dami^  be  occasioned  to  property  or  passengers  by  a 
am-post  having  been  improperly  put  up,  or  by  flower-pots 
fiwng  firom  windows  into  the  street,  owing  to  their  not  having 
been  properly  secured,  or  by  any  accident  of  the  same  kind, 
the  person  who  has  been  in  fault  is  liable  to  repair  the  damage. 
^  nerson  receiving  a  material  injury  firom  falling  during  Uie 
nigtit  into  a  temporary  pit  made  by  certain  builders,  in  one  of 
the  lanes  of  a  borough,  was  found  entitled  to  damages  from  the 

(a)  Enk.  Ui.  1.  14.  fh)  Ibid.  15. 

(c)  Ibid.  14.  (dj  Ibid.  IS. 
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flU^istmiea,  iii(n%li  oonsidenible  precaalioii  had  been  used  by 
thoee  who  dag  the  pit  to  prcYeQt  injuiy  (a).  If  the  damage 
have  Bot  hem  occasioned  by  some  culpable  act  or  omission  of 
the  partly  there  is  no  daim  for  it  (bj. 

S.  Delidf  or  n^kd  qfdmJtjij  iy  atheri. 
(1.)  Servani, — ^A  man  is  in  many  cases  answerable  dyiUy 
fer  the  acts  of  his  servant*  For  example,  if  the  serruit  of  $L 
person  liting  in  a  town  occasion  damage^  aa  by  throwing  an^ 
thing  over  Uie  window,  the  master^  as  well  as  the  ser?anty  la 
liable  civilly  for  such  damage ;  it  bring  held  that  he  is  bbuM* 
able  for  not  maintaining  better  order  in  his  household*  In 
general,  this  responsibihty  applies  only  to  wrongs  from  n^pU- 
gence,  or  otherwise,  which  nave  originated  in  the  aervant^a 
Biituation  as  such,  or  where  the  service  has  aided  him  in  the 
commission,  or  where  the  case  can  be  supposed  to  have  fiiUen 
under  die  niaster*s  own  observation.  But  to  snch  wrongs  it 
Applies  very  extensively*  Thus,  the  servants  of  a  proprietor 
living  at  a  distance  having  employed  fire  to  clear  away  aomd 
faruab-wood,  contrary  to  his  express  orders,  or  at  least  under 
a  direction  to  be  very  cautions  if  they  used  fire  for  the  pur-* 
pose,  and  the  fire  having,  notwithstanding  considerable  me»< 
aares  of  precaution,  spread  to  a  neighbouring  forest,  he  waa 
found  liable  in  the  damage  (c).  Thus,  also,  the  owner  of » 
atage-coach  was  subjected  to  a  great  amount  for  damage  dond 
to  a  passenger  on  the  top  of  the  coach,  in  consequence  of  tho 
coachman  driving  furiously,  the  Court  being  clearly  and  unani-^ 
mously  of  opinion  that  masters  are  liaUe  for  damages  stistain-i 
ed  by  the  nnskilfulness,  malversation!  or  culpable  negligence! 
of  servants,  in  matters  entrusted  to  their  charge  (dj.  In  like 
manner,  a  master  was  found  liable  in  damages  to  the  amount, 
of  L«40,  besides  the  amount  of  the  surgeon^s  bill^  his  carter 
having  &Uen  a  considerable  distance  behind  his  horse  and 
cart,  instead  itf  driving  them  correctly,  in  oonseqnenee  of  which 
ihey  strayed  along  the  road,  rather  on  the  wrong  sidci  and 

fa)  Iimetf  agfcinst  MMrfstrates  of  Edinlmi^,  Otli  I'eb.  179& 
Cbj  Ertk.  m*  I.  IS-^The  judgment  of  the  Court  of  Sesdon,  in  SmitU 
Sl^dnst  Aiilse,  8th  March  18  lO,  findins:  the  woTfcmaii,  for  whose  use  ul 
openiag  had  been  made  in  a  waU,  Bable  zbr  damitge  aiialiiff  from  its  not  he^ 
ing  nroperfy  fenced,  was,  on  6th  July  1814,  reversed  by  the  House  of 
Lotos,  because  the  accident  did  not  happen  till  some  time  after  he  had  left 
the  work,  and  the  opening  was  left  for  the  use  of  the  other  workmen  wfacr 
remained  th^re,  ana  who  used  it  accordiiigl)r«-HDow*s  Bepoorts,  vcd.  ii*  p* 

sse. 

fe)  Lord  Keith  against  Keir,  10th  June  1812.    Sec  the  exnlanati«tt  9$ 
to  the  report  of  this  case  in  Hamilton  against  Baird,  4th  July  1826. 
fdj  Brown  and  others  Msuist  M'Grcffor  and  others,  26tb  Feb.  ISiai 

Gft 
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knocked  down  a  child  of  about  three  years  of  age,  which  waa 
pUying  upon  the  road  before  its  father*s  house,  and  injured  it 
severely  (a).  But  a  proprietor  of  an  estate  has  been  found 
not  liable  for  damages  occasioned  by  a  tree  on  his  estate  fiill- 
ing  on  a  passenger  on  a  highway,  he  being  at  a,  distance,  and 
the  tree  being  cut  without  his  orders,  and  contraiY  to  his  wish ; 
and  indeed,  in  the  drcumstances  of  that  case,  the  indiviiluals 
who  cut  down  the  tree  were  assoilzied  (b). 

(%.)  Shipmasters^  S^c. — The  owners  of  a  ship  are  liable  for 
damage  done  to  goods  on  board,  by  the  acts  or  omissions  of  the 
shipmaster  or  mariners,  in  the  course  of  their  duty ;  as  by 
running  away  with  the  ship,  or  by  allowing  the  gooids  to  be 
damagdl  by  carelessness.  JBut  the  owners  are  not  liable  for 
any  act  by  the  master  or  mariners,  without  their  privity,  be- 
yond the  value  of  the  ship  and  the  freight  of  the  voyage  (c). 
They  are  not  liable  for  loss  by  fire  on  board  (d).  But  the  ex- 
pressions of  the  act  S6  Geo.  III.  c  86,  cited,  limiting  the 
responsibility,  have  been  found  only  to  apply  to  ships  usually 
employed  in  sea  voyages,  not  to  small  craft,  lighters,  and  boats 
concerned  in  inlana  navigation  (e).  They  are  not  liable  for 
loss  of  gold,  silver,  precious  stones,  &c  unless  entered  as 
such  (f).  It  has  been  doubted,  however,  whether  such  claims, 
being  of  a  maritime  nature,  can  be  competently  tried  before 
any  courts  other  than  those  of  Admiralty. 

(3.)  Others  employed, — One  is  also  answerable  civilly  for 
damage  by  others  employed  to  do  work  for  him,  if  he  was 
bound  to  be  scrupulous  in  his  choice,  and  to  look  narrowly 
after  the  persons  chosen.  Thus,  if  a  tradesman,  employed  to 
build  a  house  in  a  town  or  frequented  place,  neglect  properlv 
to  secure  the  foundation,  the  employer  is  civilly  Uable  as  weu 
as  the  tradesman.  On  the  other  hand,  a  person  is  not  answer- 
able for  the  misconduct  of  an  agent  or  messenger  employed  by 
him  in  executing  a  diligence,  unless  he  was  privy  to  it  (gj  ; 
because  those  persons  are  recommended  by  public  authority, 
as  properly  qualified,  so  that  the  employer  is  not  bound  to  be 
00  scrupulous  in  his  inquires. 

(4)  Fichus  animal. — A  person  is  liable  for  any  damage 

fa)  HamUton  against  Baird,  4th  July  1828. 

{bj  Unwood  against  Hathom  and  others,  14th  Mtty  181 7* 

fc)  7  6«o.  II.  c  16.  sect  1.-.26  Geo.  III.  c.  841,  sect.  1 — 58  Geo. 
in.  c.  159.  fdj  26  Geo.  III.  c.  86.  sect  2. 

(4 J  Hunter  and  Co.  against  MKxOwn  and  others,  16th  May  1811 ;  as  le- 
mitted  by  the  House  of  Lords  12th  July  1819. — ^Bligh's  Keports,  voL  L  p^ 
•73.  r/>  26  Gea  III.  c  86,  sect  a. 

(pj  Stewart  against  M'Donald,  6th  July  1784. 
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done  by  8  vidoiui  aDimal  belonging*  to  hhn,  as  by  his  dog 
hurting  persons  or  killing  sheep  (a). 

(5.)  Injury  to  growing  timber. — Some  instances  of  responsi- 
bility have  been  introduced  by  statute,  in  order  to  preserve 
growing  timber ;  viz.  against  the  haver  or  user  of  any  tree  cut, 
broken,  pulled  up,  or  peeled  in  the  bark ;  against  tenants  and 
cottars ;  and  against  the  inhabitants  of  the  parish,  &c.  where 
any  tree  is  maliciously  broken,  cut  up,  barked,  or  spoiled ; 
for  which  see  Plantimff  and  Enclosings  sectt  Injuring  Trees  ; 
sect.  Tenants  answerable  for  Family ;  and  sect.  Damage  from 
Parish. 

(6.)  Riots. — The  counties,  cities,  and  boroughs,  in  which 
damage  is  done  by  rioters  to  churches  or  chapels,  or  any  build- 
ings for  religious  worship,  tolerated  by  law,  or  to  any  dwelling 
houses,  bams,  stables,  or  other  outhouses,  are  answerable  for 
the  damage  (h)^  (see  Riot^  sect.  Riot  Act).  This  is  extend- 
ed to  wind  saw  mills,  and  other  windmills,  and  water  mills, 
and  other  mills,  and  any  of  the  works  belonging  to  them,  de- 
molished or  pulled  down  wholly  or  in  part  by  rioters  (c) ;  and 
to  erections  and  buildings  or  engines  used  in  carrying  on  any 
trade  or  manufactory  of  goods  of  any  kind,  or  in  which  goo(b 
of  any  kind  are  deposited,  demolished,  or  pulled  down  by  rio- 
ters, or  begun  to  be  so  (d)  ;  and  to  fire-engines,  or  other  en- 
gines for  working  coallieries,  coal  mines,  or  other  mines,  and 
to  bridges,  waggon-ways,  &c.  used  in  carrying  coals  and  mi- 
nerals, and  to  buildings  for  depositing  coals  or  minerals,  or 
used  in  managing  the  business,  and  whether  such  engines, 
bridges,  buildings,  &c.  have  been  completed  or  not,  puUed 
down,  destroyed,  or  damaged  by  rioters,  or  begun  to  be  so  (e)  x 
and  to  houses,  shops,  or  other  buildings  destroyed,  or  in  any 
manner  damaged,  and  to  any  fixtures  attached  thereto,  and 
any  furniture,  goods,  or  commodities  whatever  therein,  which 
are  destroyed,  taken  away,  or  damaged  by  rioters  (f). 

(a)  In  one  case  (Tumbull  against  Brownfield,  6th  December  1736, 
Elchiea,  Reparation,  No.  1.),  the  Court  found  it  necessary  for  the  party  in- 
jured to  prove  that  the  dog  was  known  to  the  owner  to  be  in  the  habit  of 
Killing  sheep ;  but  they  were  very  much  divided.  And  the  practice  of^  at 
least,  some  of  the  Sheriff  Courts,  subjects  the  owner  for  a  first  offence 
The  Sher^  Courts  also  frequently  fine  the  owner,  and  sometimes  even  for 
a  first  offence,  kfU  the  dog,  or  take  other  precautionary  measures  against 
a  repetition  of  the  mischief.  Perhaps  Justices  of  the  Peace  are  comoetent 
to  do  the  same,  from  the  general  superintendance  of  the  police  and  good 
order  of  tlie  country  with  which  they  are  vested.  But  such  proceecUngs 
are,  usually  at  least,  carried  on  before  the  Sheriff. 

(bj  I  Geo.  I.  c.  5,  sect.  6.  0.  (cj  41  Gea  III.  c.  24. 

fdj  52  Geo.  III.  c.  1.30.  (ej  56  Geo.  111.  c.  125. 

(/J  57  Geo.  III.  c.  19. 
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The  party  a^pgrieved  is  to  i^eoorer  eompentttion  by  soin. 
msry  action  against  the  town-derk  of  the  aty  or  borffh  vithin 
which  the  loss  was  sostainedy  or  the  clerk  of  supply  of  the 
county  or  stewartry,  if  the  place  be  not  within  a  dty  or  burgh ; 
$nd  the  action  is  to  be  brought  be&re  the  justices  of  the  peace 
acting  under  the  small  debt  act,  if  the  sum  cbdmed  do  not  ex- 
ceed fiye  pounds  sterling ;  and  before  the  judge  ordinary  if  it 
exceed  that  sum  (a).    After  obtaining  decree,  the  pursuer  ia 
to  lod^  an  extract  of  it  with  the  derk  of  supply  of  the  county, 
or  the  town-deik,  who  are  respectivdy  to  intimate  to  the  con- 
▼ener  or  the  chief  magistrate,  and  they  are  respectivdy  to  as* 
aemble  the  commissioners  of  supply,  or  the  magistrates,  who 
inre  to  impose  an  assessment  upon  the  occupiers  of  houses  and 
lands,  as  detailed  in  the  act,  such  as  to  pay  the  sum  decerned 
tot  (b).    The  QoUector  is  to  levy  a  poundage  for  his  troubfe ; 
to  pay  the  compensation  to  the  pursuer ;  and,  if  the  assess- 
nent  be  not  paid  within  dx  days  after  demand,  to  levy  it  bj 
pomding  and  sale,  by  warrant  of  two  justices,  or  two  magis- 
trates, upon  the  oath  of  the  collector,  who  is,  within  ten  days 
after  the  warrant,  to  get  a  su£Sdency  of  effects  of  the  de&nlter 
appraised  and  sold ;  and,  after  paying  the  assessment,  wiA  the 
expenoe  of  poinding  and  sale,  is  to  account  for  the  overplus  to 
the  owner  (c).    Damage  to  a  church  or  place  o£  worship  ia 
to  be  recovered  in  the  name  of  the  clergyman  or  minister  offi- 
dating  (d).    Actions  for  compensation  on  account  of  any  da- 
mage done  as  before  mentioned  must  be  commenced  within 
one  cdendar  month  after  the  damage  is  done  (e). 
For  the  transmisdoQ  of  damages  to  or  against  hdrs,  see 

SwMandakn 
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Thxbs  are  three  grounds  on  which  a  judge  may  be  de- 
dined  ;  that  isy  his  jurisdiction  judicially  excited  to  by  the 
defender. 

I.  IXCOMPSTBNCY  OF  THE  JVDQZ  TO  THE  ACTION, 

There  are  various  crimes,  to  the  trial  of  which  justices  are 

fa)  3  Geo.  lY.  c  S3,  sect  10. 

(tj  Sect.  11.  (ej  Sect.  IS.  (dj  Sect  14.  ($)  Seot  IS* 
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inoompetent  There  are  some  civil  questions,  too,  to  which 
they  are  inoompetent ;  and,  except  in  one  or  two  cases,  it  is 
only  under  the  small  debt  act  that  they  are  at  all  competent 
to  dvil  questions.  Under  each  article  of  this  summary,  the 
extent  of  the  competency  of  the  justices  to  judge  of  it  is  men- 
tioned. (See  Justices  qfihe  Peace).  The  proceedings  of  an 
incompetent  judge  are  nulL 

II.  Privilege  of  the  defender. 

As  to  criminal  cases,  British  Peers,  English  Peers,  and  Scots 
and  Irish  Peers,  though  not  of  the  number  of  the  represent^, 
tives  of  the  Scots  or  Irish  peerage  in  the  House  of  Lords,  and 
though,  j&om  minority  or  otherwise,  incapable  of  being  repre- 
sentatives, can  be  tried  for  high  treason,  petty  treason,  and 
misprision  of  treason,  also  for  murder,  or  any  oiherjihnyy 
only  by  their  peers ;  towards  which  trial  a  bill  must,  in  terms 
of  Dth  Anne,  c.  ^,  be  found  by  a  grand  jury  of  twelve  men 
before  a  speoal  commission ;  but  for  all  ounces  of  a  lower  de. 
gree,  all  peers  are  answerable  in  the  ordinary  courts  of  justice ; 
and  they  are  said  to  be  liable  also  to  attachment  for  such  con- 
tempts as  are  of  a  high  degree  (a).  Members  of  the  House 
of  Commons,  as  such,  enjoy  no  privilege  as  to  arrest  for  trea- 
son, felony,  or  breach  of  tne  peace ;  and  it  is  considered  as 
very  questionable  whether  this  last  description  of  offence  does 
not  in  this  matter  comprehend  all  criminal  deeds  (b). 

As  to  civil  cases ;  members  of  Parliament  are  free  from  all 
civil  suits  during  the  sitting  of  Parliament ;  and  they  are  not 
held  to  renounce  this  privitege,  imless  they  do  so  expressly. 
Members  of  the  College  of  Justice  may,  in  the  ordinary  case, 
decline  the  jurisdiction  of  inferior  courts  in  civil  causes ;  but 
they  are  held  to  wave  this  objection,  unless  they  specially  plead 
it  (c).  The  small  debt  act,  however,  contains  a  clause  debar- 
ring all  privilege  under  it,  on  the  ground  of  the  party  being  a 
member  of  any  other  court  of  justice.    (See  Small  Debt  Ad.) 

m 

III.  Interest  of  the  judge  or  his  kinsman. 
No  judge  can  decide  in  his  own  cause,  or  in  that  of  his 
&ther,  brother,  or  son,  mother,  sister,  or  daughter,  either  by 
blood  or  by  marriage ;  or  in  that  of  his  uncle  or  nephew,  aunt, 
ox  niece,  by  blood.  The  objection  is  not  removed  by  the  judge 
bong  equally  related  to  both  parties.    In  the  case  of  relation 

fm)  Hume,  U.  46,  47 — ^Artides  of  Union  with  Ireland,  90  and  40  Geo* 
III.  c.  67.  (bj  Hume,  ii  47.  (oj  Enk.  l%9i^ 
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b^  maniage,  it  is  not  remored  by  the  dissolution  of  the  mar- 
nage  (a). 


DEFORCEMENT. 

Defokcement  is  the  hindrance  or  resistance  of  an  officer 
of  the  kw  in  the  execution  of  his  duty. 

The  officer  must  be  a  btwful  officer,  and  must  be  engaged 
in  the  execution  of  an  official  act ;  or  at  least  must  have  as- 
sumed his  official  character  towards  doing  an  official  act.  He 
must  notify  that  he  is  an  officer ;  and  must,  for  ^that  purpose, 
display  his  blazon  or  badge  (baton  in  the  case  of  a  constable) 
if  he  be  not  personally  known  by  the  party  to  be  an  officer ; 
and  he  must  notify  tibat  he  is  acting  officially.  He  must  shew 
his  diligence,  if  reauired,  but  need  not  part  with  it  to  any  one, 
nor  giye  it  out  of  his  hands ;  nor  need  he  shew  it  if  he  haye 
been  allowed  to  bq^.  Nor  are  any  of  those  things  necessary, 
if  it  appear  that  the  opposers  all  along  knew  the  officer^s 
character  and  errand.  The  officer  must  proceed  in  a  lawful 
manner.  But,  though  he  should  be  actmg  unlawfully,  the 
party  must  do  nothing  more  than  is  absolutely  necessary  in 
ord^  to  stop  him :  wantonly  to  abuse  him  is  punishable ;  and 
to  kiU  him  may  be  murder.  The  obstruction  must  relate  to 
the  officer^s  duty.  It  must  be  by  actual  yiolence  ;  by  raising 
some  real  impediment,  or  well  grounded  alarm  of  personal 
yiolence.  The  officer  must  be  hindered :  if  he  perast  and  ac* 
complish  his  object,  the  opposition  is  not  deforcement,  but  only 
an  attempt  to  deforce,  ot  an  assault.  This  crime  relates  to 
aU  official  executions.  All  persons  concerned  in  the  opposi- 
tion are  guilty,  though  they  be  not  the  parties  against  wnom 
the  officer  is  proceeding,  and  haye  not  been  incited  by  them  (b). 

The  punishment  is  arbitrary ;  imprisonment,  and  escheat  of 
moyeabfes,  out  of  which  the  private  party  is  to  be  indemnified. 
Sometimes  the  supreme  court  decern  for  a  fine,  or  damages,  or 
both,  in  lieu  of  aU  other  penalties  (c).  Justices  of  the  peace 
would  probably,  in  the  ordinary  case,  for  the  deforcement  of 
one  of  their  constables,  order  a  short  imprisonment,  or  a  fine, 
and  damages. 

fa)  Ersk.  i.  2.  95.  26 — ^Goldie  against  Hamilton,  I6th  February  ISie. 
(b)  Hume,  i.  380-391.  (c)  Ibid.  391-393. 
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The  competent  court  for  the  prosecution,  in  case  of  the  de- 
forcement ox  any  of  the  Eing^s  officers,  is  either  the  Court  of 
Session  or  that  of  Justiciary.  Every  inferior  court  has  right 
to  vindicate  its  own  authority,  and  to  protect  its  servants  from 
injury  in  their  office  (a)> 

The  competent  prosecutors  before  justices  of  the  peace  seem 
to  be,  the  procurator-fiscal,  the  constable  deforced,  or  the  pri- 
vate party  employer  (b). 

The  employer  cannot  be  a  witness,  even  in  a  prosecution  by 
the  procurator-fiscal,  unless  he  discharge  his  mterest  in  the 
escheat,  and  for  recovery  of  his  debt.  If  the  private  party 
or  the  officer  prosecute,  no  near  relation  of  either  seems  ad- 
missible, though  subscribing  as  a  witness  to  the  execution  of 
deforcement  (c). 

See  Poinding. 


DISTRESS. 

Distress  is  a  term  of  English  law.  In  that  law  there  are 
eight  different  kinds  of  distress,  the  principal  of  which  is  dis- 
tress by  a  landlord  for  payment  of  rent,  analogous  to  the 
hypothec  and  sequestration  of  the  law  of  Scotland ;  but  the 
only  kind  which  concerns  justices  of  the  peace  in  Scotland  is 
that  under  their  warrant  to  levy  penalties,  or  other  sums,  by 
authori^  of  special  acts  of  Parliament.  . 

This  distress  is  of  the  nature  of  an  execution  at  common 
law,  by  which  the  goods  of  a  debtor  are  seized,  and,  after  a 
certain  time,  sold  for  payment  of  a  debt  or  penalty. 

As  some  acts  authorizing  justices  to  levy  sums  by  distress 
make  no  provision  with  regard  to  the  interval  between  distress 
and  sale,  or  with  regard  to  the  expence,  it  is  provided,  that  in 
aU  cases  where  a  justice  is  empowered,  by  any  act  of  Parlia- 
ment, to  issue  a  warrant  of  distress  for  levying  any  penalty  or 
sum  in  such  act,  he  may,  in  the  warrant,  order  the  goods  to 
be  sold  within  a  time  bmited  in  the  warrant,  not  more  than 
eight  days,  nor  less  than  four  days  after  distress,  unless  the 
penalty  or  sum,  with  the  reasonable  charges  of  taking  and 
Keeping  the  distress,  be  sooner  paid  (d)  ;  that  the  officer 
■» 

(a)  Hume,  i.  393. 

(b)  Vide  IbicL         (e)  Ibid.  394.        (d)  27  Geo.  II.  c.  20,  sect.  1. 
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making  distress  shall  deduct  the  reasonable  charges  of  taking, 
keeping,  and  selling,  out  of  the  money  arising  by  the  sale  ; 
that  the  overplus,  uter  paying  those  charges  and  ttke  sum  for 
which  distress  was  used,  shall  be  returned  on  demand  to  the 
owner ;  and  that  the  officer  executing  the  warrant  shall,  if  re- 
quired, shew  it  to  the  person  whose  goods  are  distrained,  and 
allow  a  copy'  of  it  to  be  taken  (a). 

The  justices  seem  to  have  no  power  given  them  to  ascertain 
the  charges  of  distress  of  sale ;  therefore  it  appewrs  that  the 
officer  executing  the  warrant  is  the  sole  judge  of  it  in  the  first 
instance ;  and  Uiat,  afterwards,  if  the  owner  of  the  goods  dis- 
trained be  dissatisfied,  the  reasonableness  of  the  charges  must 
be  determined  by  an  ordinary  action  at  law  (b).  But  by  special 
statutes  this  power  of  ascertaining  the  charges  is  often  given 
to  the  justices  (c). 

Where  money  is,  by  warrant  of  a  justice,  JUrected  to  be 
levied  by  distress,  if  sufficient  distress  cannot  be  found  within 
his  jurisdiction,  on  oath  of  this  by  one  witness  before  a  justice 
of  any  other  place  (which  oath  is  to  be  indorsed  by  him  on 
the  warrant)  so  much  as  has  not  been  levied  is  to  be  levied  by 
the  person  to  whom  the  warrant  was  origbally  directed,  by 
distress  in  such  other  place ;  and  if  sufficient  mstress  be  not 
found,  the  ofiender  is  to  be  proceeded  against  according  to 
law ;  and  no  justice  so  indorsing  a  warrant  is  answerable  for 
any  irregularity  committed  in  obtaining  it  (d). 

Where  a  distress  is  made  under  the  warrant  of  a  justice  of 
the  peace,  and  such  distress  is  insufficient  to  answer  the  penalty, 
a  second  distress  may  be  taken  (ej. 

Goods  taken  in  distress  cannot  be  used  by  the  officer  in 
whose  possession  they  are.  Horses  cannot  be  ridden,  &c.  but 
cows  may  be  milked,  as  that  is  for  their  preservation  (f). 

In  cases  of  distress  for  levying  a  penalty,  there  seems  to  be 
no  power  to  break  open  doors  or  gates  if  locked  up  or  shut, 
unless  the  penalty,  or  part  of  it,  be  given  to  the  King  (g). 

With  regard  to  the  things  which  may  be  distrained,  it  is  a 
general  rule  that  all  personal  goods  or  cnattels  are  liable  to  be 
distrained,  unless  particularly  exempted  or  protected  (hj.  But, 
1.  Such  thmgs  wherein  no  man  can  have  an  absolute  and 
valuable  property,  as  dogs,  cats,  rabbits,  and  all  axdmaisjeras 
naturcBf  cannot  be  distrained,  unless  they  be  reclaimed  from 
their  wUd  state,  and  kept  for  trade  or  pront.    S.  Things  sent 

(a)  27  Geo.  II.  c.  20,  sect  2.        (bj  Burn,  Distress.         (cj  Ibid. 
(dj  33  Geo.  III.  c.  56,  sect.  3.  Cej  I  Burrows,  589. 

(fj  K.  K.  Hutcheson's  Excise  Iii£  p.  137-  fff)  Bum,  Distress. 

(hj  3  Black.  Com.  7>— Williams's  J.  P.  voce  Distress. 
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to  puMic  plaoes  of  tnde^  as  a  hone  in  a  flmithy,  or  the  goods 
of  a  guest  at  an  um,  cannot  be  distrained  for  sams  due  by  the 
person  in  whose  premises  they  are  (a).  8.  Whatever  is  part 
of  the  freehold  cannot  to  be  distrained ;  e.ff.  doors,  windows^ 
fomaoes,  cauldrons,  and  the  like,  fixed  to  the  freehold  (b). 

The  tools  and  instruments  of  a  man*s  trade,  and  the  beasts 
of  his  plough,  and  his  sheep,  cannot  be  distrained  for  rent,  be. 
but  they  may  be  distrained  where  distress  is  given  in  the  nature 
of  an  execution  upon  a  particular  statute  (cj. 

By  many  spedal  statutes,  e,  g.  those  with  regard  to  the  con- 
version of  the  statute  labour  in  certain  places,  turnpikes,  be 
particular  directions  are  given  with  r^ard  to  the  using  of  dis- 
tress under  them ;  which  ought  to  be  consulted  when  they  are 
to  be  acted  upon. 

A  poinding  has  been  found  illegal  on  the  decrees  of  justioea 
under  the  exme  statutes  ordering  distress  (d). 

Forms  foe  distebss. 
1.  Warrant  Jbr  Distress. 

[Place  and  date.] — <'  The  justices  having  considered  this 
<<  complaint^  [state  the  parties,  be]  **  Find  the  complaint 
^<  proven^  [in  whole,  or  in  part,  as  the  case  may  be].  *<  There. 
'<  fore,  fine  and  amerciate  tne  said  C  D,  defender,  in  the  sum 
*^  of  pounds  sterling ;  and  grant  warrant  to  constables 

*'  to  levy  from  the  said  C  D  the  said  sum,  with  the  expences 
^<  of  the  procedure  herein  authorised,  by  distress  and  sale  of 
^<  his  readiest  ffoods  (rendering  to  him  the  overplus,  if  any  be) 
**  to  be  applied  as  directed  by  the  acts  of  Farfiament  libelled 
<*  on ;  the  said  sale  to  take  place  on  the        day  after  distress.^ 

«  6  H,  J.  pr 
"  J  K,  /.  pr 

%  Note  tobe given  to  ike  Party. 

^  Note  of  goods,  the  property  of  C  D^  [design  him]  <*  levied 
^  by  distress  by  me  E  F,  constanle,  in  presence  of  N  O  and  F  Q^ 
[design  th^nj  ^  witnesses,  upon  the        day  of         , 
**  years,  in  virtue  of  a  warrant  of  the  justices  of  the  peace  for 
«  the  county  of  »  dated  the  day  of       ^ 


r«;  Co.  Lit,  47 — Salk.  249 Burr,  1608.— 3  Black.  Com.  a^Wllli«iiis» 

lUd.    (h)  1  Inst  47-— WiUUuns,  ibid.      (e)  3  Salk.  ISS — ^WiUiamf,  ibid* 
(dj  Lord  Advocate  againat  Foxgan,  flOtb  Februai^  1811. 
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<<  years,  upon  the  complaint  of  A  B^  [design  him]  <'  aj^ainst 
<<  the  said  C  D,  yiz.*"  [insert  the  goockj  <*  which  goods,  if  not 
<<  refieved  by  the  said  C  D,  within  days  of  the  date 

**  hereof,  by  payment  of  the  sum  of  of  fine  con- 

*<  tained  in  said  warrant,  and  ci  the  expences  of  taking  and 
*<  keeping  such  distress,  will  be  rouped  and  sold  for  payment 
*^  thereof  in  terms  of  said  warrant,  and  the  overplus,  if  any  be, 
*^  returned  to  the  said  C  D ;  which  note  I  now  deUver  to  the 
"  said  C  IT  [or  «  to  the  servant  of  the  said  C  D,  within  his 
<*  dweUing-house  at  ,^  or  as  the  case  may  be]. 

**  This  I  do  in  presence  of  said  witnesses.'" 

"  E  F,  Constable." 

8.  Execution  (^Dtsfresa. 

<<  Upon  the  day  of  ,  years,  I,  E  F,  con. 

<<  stable,  by  virtue  of  a  warrant  by  the  justices  of  the  peace  of 
"  the  sldre  of  dated  the  day  of  , 

**  in  a  complaint  at  the  instance  of  A  B***  [design  bim]  '*  against 
<*  C  D"  [design  him]  <<  to  levy  by  distress  and  sale  from  the  sud 
<<  C  D  the  sum  of  pounds  sterling  of  fine  contained  in 

**  sud  warrant,  passed  with  the  witnesses  after  named,  and  ask- 
*<  ed  of  the  said  C  D  payment  of  the  said  sum,  which  he  re« 
•*  fused'*  [or  "  neglected  to  make""].  "  Therefore,  I  did,  then 
<<  and  there,  afler  public  proclamation,  distrain''  [mention  the 
goods  seized]  ^<  belonging  to  the  said  C  D,  in  payment'*  [or 

as  part  payment'*  as  the  case  may  bej  ^*  of  the  said  sum, 

~  ing  and  Keepmg  the  ssud  distress. 


«< 


*'  and  of  the  expence  of  making  and  keepmi 
*'  and  I  did  carry  oflp  the  same ;  and  I  delivered  to  the  said 
"  C  D"  [or  "  to  his  servant,  within  his  dwelling-house,"  &c. 
or  as  the  case  may  be]  '*  a  note  signed  by  me  of  what  I  had 
<<  done ;  which  mentioned,  that  if  he  did  not  relieve  those 
<<  goods  within  days  of  the  date  thereof,  by  payment  of 

'  the  above  sum,  and  of  the  reasonable  expence  of  taxing  and 

keeping  the  said  distress,  the  same  would  be  sold  for  pay- 
*^  ment ;  and  which  note  contabed  the  date  hereof,  the  date 
<*  of  said  wairant,  and  the  names  and  designatbns  of  the  wit- 
**  nesses  who  were  present  thereat.  These  things  were  so  done 
"  in  presence  of  N  O  and  P  Q"  [design  them.] 

"  N  O,  Witness.  E  F,  Constable.^ 

«  r  Q,  Witness. 
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DISTRICTS. 

Extensive  counties  are  usually,  for  the  more  speedy^  fire« 

3ueQt«  and  convenient  administration  of  justice,  divided  into 
istricts ;  somedmes  to  the  number  of  15  or  20.  In  each  <^ 
those  districts  sessions  are  held,  chiefly  for  the  business  arising 
within  the  districts  The  jurisdiction  of  each  justice,  however, 
remains  entire  over  the  whole  county.  Thus,  for,  example, 
the  sentence  of  a  district  meeting  imposing  a  fine,  mav  be  exe- 
cuted against  persons  who  reside  in  a  different  district  of  the 
county  (a) ;  and  the  justices  of  one  district  may  hold  their 
court  and  act  in  another. 

Each  district  ought  to  have  a  separate  clerk  and  procurator- 
fiscal.  It  is  inconvenient  in  lar^  counties  not  to  have  such 
public  ofiicers  at  other  places  besides  the  head  burgh  to  look 
after  the  public  interest.  The  clerk  is  named  by  me  derk  of 
the  peace  for  the  county.  In  case  of  the  absence  both  of  the 
principal  and  of  a  deputy  appointed  by  him,  at  a  district  meet- 
ing, the  justices  at  the  meeting  are  in  use  to  appoint  a  derk  to 
attoiid  them.  The  procuxator-fiscal  is  named  in  the  same  way 
by  the  procurator-fiscal  of  the  county ;  and  if  the  procurator- 
fiscal,  or  a  deput]^  appointed  by  him,  do  not  attena,  a  procu* 
rator-fiscal  is  appointed  by  the  justices  for  the  occasion. 
.  The  StnaU  aebt  apt  auuiorizes  a  spedal  division  of  counties* 
for  the  purposes  of  that  act. 
See  Sessions  of  tfie  Peace. 
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JosTicxs  of  the  peace  are  directed  **  to  put  the  acts  of  Par- 
"  liament  in  execution  for  the  punishing  of  all  persons  found 
guilty  of  the  sin  of  drunkenness  or  excessive  drinking,  es- 
pecially under  the  names  of  healths,  or  haunting  taverns  or 
**  alehouses  after  10  of  the  clock  at  night,  or  at  any  time  of 
**  the  day  except  in  time  of  travel,  or  for  ordinary  refiresh- 
**  ments ;  as  ako  against  the  keepers  of  the  taverns  or  ale- 
fa;  Fullarton  against  Hamilton,  19th  Noy.  1714.    Dalrymple,  No.  lib. 
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'<  hotiMi  Chtt  ibftll  fell  the  drink  unto  them^  (a).  The  fines 
•re  the  seme  m  for  ewearing ;  to  be  disposed  of  in  the  same 
manner ;  and  there  is  the  same  ororision  as  in  swearing,  that 
Jus^ces  may  ftpplj  corporal  punishments  anthoriied  by  law  (bjs 
(See  Pr^bniijff  sect.  Profime  Swearing).  Any  person  may 
prosecute  (e). 

It  is  beliered  that  no  prosecution  for  tliis  Tice  has  fin*  a  long 
time  been  thought  of.  But  it  often  occasions  breaches  of  the 
peace  requiring  punishment. 

See  Alikauaes.'^^pirUuoua  Liqwnt^—Crmesj  sect.  IntozU 

cation. 


DUEL. 

Faox  the  general  prrndples  which  r^ulate  cases  rf  ibm* 
fidr^  as  txplaiiMd  under  thai  head,  where  peraons  meet  by  dfr. 
liberate  appointment  and  fight  a  duel,  fiurly  and  on  equal 
tarms,  if  one  of  them  be  killMt  the  other  is  guilty  of  minder  ; 
and  dtts  eetms  to  hold  eten  though  the  parties  fight  in  heat  of 
Mood*  and  on  a  sudden  quaitd^  if  they  go  oot  by  stgreement 
with  thai  dei^gu*  Whwe  one  of  the  partieB,  aflcr  coming  upon 
dM  ground^  endeavoun  to  adKost  their  qnarrd,  anddecfiBes  Id 
flriiu  and  is  at  last  oompdled  to  kill  the  odicr  in  ovder  to  save 
Im  own  ttf^  he  is  guilty  of  culpable  homicide  fdf>    SceJSTo- 


Whcve  there  is  a  tendtticy  towards  a  dnd, 
ptdally  whciw  a  chalkpge  has  been  pvcn, 
«l|^  to  fsrikawsur  la  pRiveat  it»  hj  Isjnv  dv 
anif^  of  d»  peace  fhr  saScn^  fa^ge 

Sit  iSbre^  if  lit  i^saoe.«--21hfo■te  fr> 


f>|  IWSI«k. 
ftM»MM$aaSW 


EXCISE  AND  CUSTOMS.  Ill 


EXCISE  AND  CUSTOMS  (a). 

Exciss,  according  to  its  original  principle,  was  an  inland 
imposition,  paid  sometimes  upon  the  consumption  of  the  com- 
modity, frequently  upon  the  retail  trade.  It  has  been  extend- 
ed to  a  variety  of  foreign  articles  imported. 

Customs  (which  are  more  ancient  than  excise)  are  duties 
ptud  to  the  public,  by  authority  of  Parliament,  upon  the  im- 
portation or  exportation  of  goocu,  wares,  or  merchandise. 

The  law  witn  regard  to  excise  and  customs  was,  by  the  ar- 
ticles of  union,  appointed  to  be  the  same  in  Scotland  as  in  "Eng- 
\md(b). 

All  that  is  here  proposed  is  to  mention  those  provisions  with 
re^urd  to  excise  and  customs,  falling  within  tne  province  of 
justices  of  the  peace,  which  are  of  a  more  general  nature.  For 
the  details  of  the  duties,  &c.  the  last  consolidation  act  for  each 
branch  for  the  time,  and  the  subsequent  alterations  upon  it, 
must  be  consulted ;  for  which  purpose,  compilations  such  as  Mr 
Huie^s  are  valuable  guides.  Justices  ougnt  not  in  general  to 
judge  on  any  information  for  an  offence  against  the  revenue, 
founded  upon  special  statutes,  without  having  those  statutes 
before  them ;  otoerwise  they  cannot  be  certain  that  they  are 
acting  according  to  law.  No  abridgement  (however  accurate 
it  may  be  supposed)  ought  to  be  absolutely  relied  on.  The 
acts  are  furnisnedby  Government  to  the  revenue  officers ;  who 
produce  them  when  they  bring  informations. 

Proceedings  under  the  laws  of  the  exdse  are  much  more 
frequent  before  justices  of  the  peace  than  proceedings  under 
the  laws  of  the  customs. 

I.  Excise. 

1.  Forcible  offences^  for  trial  qfwhich^  before  higher  courts^ 

justices  may  prepare. 

Some  of  those  ofiences  are  punishable  capitally ;  some  only 
arbitrarily. 

(a)  Those  who  maj  wish  more  full  information  on  proceedings  before 
justices  for  forfeitures  snd  penalties  under  the  laws  of  excise  and  customs 
than  the  limits  of  this  work  admit,  are  referred  to  Boscawen  on  Convictions 
•^R.  K-  Hutchison  on  Excise  and  qui  tarn  informations. — Howard  on  Sum- 
mary Proceedings  under  the  laws  of  Exdse  and  Customs,  which  treats 
the  subject  in  considerable  detaiL— Pidej  on  Summary  Convictions  on 
Penal  SUtutes  before  Justices  of  the  Peace — IVilliams's  Justice  of  the 
Peace,  ooof  Excise.— *Dickenson*s  Justice  of  the  Peace,  voe9  Excise. 

(b)  Articles  S,  7>  8,  18. 
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'  The  following  are  capital  crimes. — If  tbree  or  more  persons, 
armed  with  fire-arms  or  other  offensive  weapons,  be  assembled 
within  Great  Britain  or  any  port,  harbour,  or  creek  thereof,  or 
within  the  Isle  of  Man,  or  any  port,  &c.  there,  in  order  to  as« 
sist  in  tile  illegal  running  or  carrying  away  goods  liable  to  ex- 
cise duties  not  paid  or  secured,  or  from  any  warehouse  wherein 
such  goods  are  deposited,  under  any  act  for  securing  excise 
duties,  or  in  rescuing  or  taking  away  such  goods  after  seizure, 
or  in  rescuing  any  person  apprehended  for  any  offence  made 
felony  by  any  act  relating  to  the  excise,  or  in  preventing  the 
Apprehending  of  any  person  guilty  of  such  ofience ;  or  if  three 
or  more  persons,  so  armed,  be  so  assisting  within  Great  Britain 
or  other  limits  before  mentioned ;  or  if  any  person  maliciously 
shoot  at  any  vessel  of  the  navy,  customs,  or  excise,  within  any 

Grt,  harbour,  or  creek,  of  Ureat  Britain,  or  of  the  Isle  of 
an,  or  in  any  port  of  the  British  or  Irish  channels,  or  on  the 
high  seas  within  100  leagues  of  the  coast  of  Great  Britain  or 
Ireland,  or  if  any  person,  within  the  limits  last  mentioned,  ma« 
liciously  shoot  at,  mum,  or  dangerously  wound,  any  officer  of 
the  army,  navy,  marines,  militia,  or  volunteers,  or  other  public 
military  or  naval  forces,  or  of  the  customs  or  excise,  or  anv 
person  aiding  such,  under  any  act  relating  to  the  excise.  Such 
offences,  if  committed  in  any  port.  Sec.  of  Guernsey,  Jerseyi 
Alderney,  Sark,  or  Man,  may  be  tried  in  those  islands  respec- 
tively ;  if  committed  elsewhere  out  of  the  united  kingdom,  may 
be  tried  in  any  county  of  the  united  kingdom ;  and  if  commit- 
ted in  England,  Scotland,  or  Ireland,  may  be  tried  in  that  part 
of  the  united  kingdom  in  which  they  were  committed,  and  in 
any  county  of  sudi  part  (a).  If  any  person  be  charged  on 
oath  before  any  justice,  or  other  person  competent,  with  so  as- 
sembling or  assisting,  or  so  maliciously  shooting,  maiming,  or 
wounding,  where  such  officer,  or  any  person  assisting  him,  is 
killed,  such  justice,  &c.  is  forthwith  to  certify  the  same  to  one 
of  the  principal  secretaries  of  state,  upon  which  the  King  in 
council  may  direct  an  order  to  be  published  in  the  London 
Gasette,  for  the  person  guilty  to  surrender  himself,  within  a 
period  not  less  than  60  days,  to  any  justice  of  peace, .  or  other 
person  competent,  specified  in  such  order,  and  may  require  the 
order  to  be  proclaimed  by  the  sheriff  of  the  county  ;  and  if  he 
surrender,  the  person  to  whom  he  surrenders  is  to  commit  him 
to  prison,  to  be  dealt  with  according  to  law  ;  but  if  he  do  not 
surrender  within  the  time  limited  in  the  order,  or  if,  between 
surrender  and  trial,  he  escape,  he  is  to  sufi^er  death  and  oonfi»< 

Caj  52  Gea  III.  c.  143,  sect  11.    This  act  wa?  repealed  in  so  fiu-  as 
it  regards  the  Cuttouu  hy  6  Gea  IV.  c.  105. 
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cation,  if  the  oflfence  was  committed  in  Scodaud,  or  any  p6rt^ 
harbour,  or  creek  thereof,  or  within  a  hundred  leagues  of  the 
coast ;  execution  to  be  awarded  by  the  Court  of  Justiciary,  or 
Circuit  Courts  (a). 

Offences  made  felony  without  benefit  of  clergy  (capital  fot 
the  first  offence)  by  former  acts  with  regard  to  the  excise,  are 
now  only  felony  with  clergy,  unless  otherwise  directed  by  this 
act  (b). 

It  is  punishable  with  transportation  for  seven  years,  if  ner^ 
sons  to  the  number  of  five  or  more  be  tumultuously  assembled^ 
in  order  forcibly  to  oppose  the  execution  of  the  powers  respect* 
ing  spirituous  tiquors,  conferred  by  the  Act  S4  Geo.  II.  c« 
40 ;  or  in  order  to  rescue  any  offender  against  any  act  relative 
to  spirituous  liquors,  or  for  licensing  retailers  thereof;  or  in 
order  to  assault  or  beat  any  person  who  has  informed  or  borne 
evidence  against,  or  has  brought  to  justice,  any  person  so  of- 
fending,  (c) 

See  the  corresponding  section  under  the  division  ^^  Customs.'*^ 
Independently  of  special  enactments,  it  is  an  offence  highly 
punishable  at  common  law  to  assault  the  officers  of  the  revenue 
m  the  discharge  of  their  duty  (dj. 

Justices  of  the  peace,  and  other  magistrates,  may,  of  course^ 
apprehend  and  commit  at  common  law,  for  any  of  the  offences 
which  have  been  mentioned,  whether  punishable  capitally  or 
arbitrarily.     (See  Arrest,  (J-c.) 

It  may  be  mentioned  here  that,  though  ofiicers  and  their 
party,  in  making  a  seizure,  or  otherwise,  fall  into  a  mistake  in 
the  execution  of  their  duty,  they  are  not  liable  to  be  abused  at 
will ;  but  that,  unless  they  have  used  personal  violence,  those 
maltreating  them  may  be  punished  at  common  law  (ej* 

2.  Recovering  penalties  ^e:ccise  before  Justices. 
The  leading  regubtion,  with  regard  to  the  recovery  of  pe« 
nalties  of  excise  is  contained  in  two  acts  of  Charles  IL  which 
have  been  made  general  by  subsequent  acts.  On  some  parts 
of  that  r^ulation  modifications  have  been  made  by  subsequent 
statates ;  on  other  parts  some  remarks  are  necessary*  The 
general  regulation  shall  first  be  stated,  with  the  acts  extending 
It,  inserting  letters  of  reference  for  the  modifications  and 
remarks;  and  then  those  modifications  and  remarks,  in  the 
order  in  which  they  arise,  with  the  letters  of  reference  pre^ 

fixed. 

(1.)  General  regulation. — All  forfeitures  and  offences  made 

('aj  02  Geo.  III.  c  143,  sect  18.  (bj  52  Geo.  III.  c  148,  sect.  4* 

fcj  24  Geo.  II.  c.  40,  sect.  28.  (d)  Huma,  i.  487. 

f0j  Hume,  i.  484. 

H 
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ud  committed  within  tie  limits  of  the  head  office  of  exdae 
in  London,  shall  be  heard  and  detennined  by  the  commis- 
aianen  and  governors  of  excisC)  and  commissioners  of  appeals, 
in  case  of  appeals ;  and  beyond  those  limits  (which  of  course 
Ae  whole  or  Scodand  is),  by  any  two  justices  of  the  peace  re- 
aicfing  near  to  the  place  where  such  forfisitures  shall  be  made, 
and  <^noes  committed  (A) ;  and,  in  case  of  neglect  of  such 
justices  for  14  days  after  complaint,  and  notice  thereof  given 
to  the  offender,  the  sub-commissioners  of  excise  for  the  place 
ahall  hear  and  detennine  the  same ;  and  if  the  party  find  him- 
self aggrieved  by  the  judgment  of  the  said  sub-commissioners, 
he  may  appeal  to  the  next  quarter  sessions  of  the  justices  of 
peace  there,  who  may  hear  and  determine  the  matter,  and 
whose  judgment  shall  be  final  (B).  Which  commissioners  of 
appeals,  chief  commissioners  of  excise,  justices  of  the  peace, 
and  sulvcommissioners,  are  required,  upon  complaint  or  in- 
formation of  any  such  forfeiture  made,  or  offence  committed 
(C),  to  summon  the  party  accused  (D),  and,  upon  his  appear- 
ance or  contempt,  to  proceed  to  the  examination  of  the  fiict 
(E) ;  and,  on  proof  made  thereof,  either  by  the  voluntary 
confession  of  the  party  (F),  or  by  the  oath  of  one  crediUe 
witness  (G),  to  give  judgment  (H)  ;  and  to  issue  warrants  un* 
der  their  hands,  for  levying  such  forfeitures  upon  the  goods 
and  chattels  of  the  offender  (I)  ;  and  to  cause  sale  to  be  made, 
if  they  shall  not  be  redeemed  within  14  days  (K) ;  and  for 
Want  of  sufficient  distress,  to  imprison  the  party  till  satisfaction 
(L).  And  no  writ  of  certiorari  shall  supersede  execution,  or 
other  proceedings,  upon  any  order  made  by  the  justices,  &c. 
in  pursuance  of  these  acts  (M)  (a). 

By  49  Geo.  III.  c.  81,  sect.  9,  it  is  enacted,  that  all  fines, 
penalties,  and  forfeitures,  imposed  by  that  or  any  other  act 
then  in  force,  or  thereafter  to  be  made,  relating  to  the  duties 
of  excise,  shall  be  sued  for,  levied,  recovered,  or  mitigated,  by 
such  ways,  means,  and  methods,  as  any  fine,  penalty,  or  for- 
feiture, IS  or  may  be  recovered  or  mitigated,  by  any  law  or  laws 
of  excise  (if  not  otherwise  specially  directed  by  that  or  any 
other  such  act  of  Parliament)  or  by  an  action  of  debt,  bill, 
plaint,  or  information,  in  any  court  of  record  at  Westminister, 
or  in  the  Court  of  Exchequer  in  Scotland;  one  moiety  of 
which  fine,  penalty,  or  forfeiture,  shall  be  to  the  King,  and 
the  other  to  him  who  shall  discover,  inform,  or  sue  for  ihe 
same.     This  clause  is  inserted  in  the  excise  acts  in  general. 

The  excise  acts  also  contain  a  general  clause  to  Siis  effect. 

{0)  12  Car.  IL  c.  23,  sect  31,  3e..-<.  24,  sect  4S.  50. 
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AH  tbe  powm,  asdiarittes,  diiectioBs,  rules,  methods,  pensL 
ties,  and  forfeitures,  clauses,  matters,  and  thiii^  vhich,  by 
18di  Car.  II.  or  any  other  law  relating  to  the  excise  duties,  are 
proTided,  settled,  or  established,  other  than  in  such  cases  for 
which  other  penalties  or  proyisions  are  prescribed  by  this  act, 
shall  be  used  in  maiiaginff,  collecting,  mitigating,  ascertaining, 
recoveriiig,  and  paying  the  duties. 

(2.)  Modifications  and  remarks^-^A)  No  commissioner,  fiuu 
mer,  or  snb-commiasioiier  of  excise,  or  oommon  brewer  ^  ale 
or  beer  for  sale,  or  any  innkeeper,  can  act  as  a  justice  of  the 
peace  in  questions  with  regard  to  excise  (aj.  There  are  pro*- 
hibitions,  in  the  acts  imposing  excise  duties  on  yariona  commOi. 
dities,  against  the  dealers,  or  those  concerned  in  such  comma- 
dtties,  acting  as  justices  in  questions  with  r^ard  to  duties  on 
the  artides  with  whidi  they  are  concerned.  For  instance  no 
common  brewer,  of  ale  or  beer,  innkeeper,  or  distiller,  or  any  per- 
son interested  in  those  trades,  can  grant  any  licence,  or  act  as 
a  justice  of  peace  in  matters  which  in  any  wi^  omcem  the 
laws  with  regard  to  distillers,  or  the  duty  upon  spirituous  li* 
quors,  or  the  retailers  of  them  (bj. 

All  informations,  &c.  for  any  penalty,  forfeiture,  or  punish- 
ment, under  the  laws  of  excise,  ought  to  be  tried  in  the  county 
in  which  the  duties  were  charged,  or  the  cause  of  forfeiture, 
&c.  arose  (c).  But  if  the  parties  remoye  out  of  the  jurisdic- 
tion in  which  the  duties  were  charged,  or  offences  committed, 
the  commissioners  of  excise,  or  justices  of  the  peace  within  whose 
jurisdiction  any  person  charged  by  an  act  concerning  the  duties 
of  excise^  or  duties  under  the  management  of  the  commission- 
ers of  excise,  or  who  has  committed  an^  offence  against  any 
of  these  acts,  is  found,  may  judge  and  issue  process  as  if  the 
otSeace  had  been  committed  within  their  jurisdiction ;  and  if, 
upon  a  warrant  of  distress  issued  by  them,  a  return  be  made, 
that  no  sufficient  distress  can  be  found,  the  commissioners  and 
justices  respectiyely,  within  whose  jurisdiction  the  party  is  at 
any  time  found,  upon  production  to  them  of  such  warrant  and 
return,  may  commit  tne  offender  to  the  next  county  jail  till 
satisfaction  be  made  (d). 

**  Residing  near^  does  not  limit  prosecutions  to  the  nearest 
justices  (ej. 

The  act  only  yests  jurisdiction  in  justices  with  regard  to 

fa)  15  Car.  II.  c  11,  sect  8. 

(bj  24  Geo.  II.  c  40,  sect.  22.  (e)  16  Car.  II.  c.  11,  sect.  22. 

fdj  18  Geo.  II.  c  26,  sect  13 — 5  Geo.  III.  c  43,  sect  S6. 

(ej  Shaw*s  Justice,  6th  edit  p.  32U2,  &c. 

H  2 
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their  local  jurudicdan ;  it  does  not  giye  them  power  to  judgi^ 
beyond  their  territory  (a). 

(B)  This  act  gives  no  appeal  to  the  quartet  sessions  from  the 
j  ud^gment  of  the  justices ;  and,  in  ordinary  cases,  no  such  ap- 
peal lies  (b  )*  But  there  are  exceptions  introduced  by  special 
provision,  in  certain  cases.  Thus,  appeal  is  made  competent 
from  the  judgment  of  the  justices  in  questions  with  regard  to  the 
following  articles  :•— Hides,  skins,  parchment,  and  velltim  (c)  ; 
malt,  upon  giving  six  days  notice  in  writing ;  but  if  there  be 
not  six  days  between  the  order  of  the  justices  and  the  quarter 
sessions,  the  appeal  may  be  to  the  second  quarter  sessions;  and 
the  quarter  sessions  may  award  costs  to  either  party,  to  be  le- 
vied by  distress,  by  warrant  of  the  justices,  or  any  two  of 
them  (d)  :  candles,  soap,  starch  (e)  :  plate  liooices  Q^)  :  pro- 
secutions with  regard  to  the  dbtilleries  ill  the  Hi^^ilands  of 
Scotland,  which  are  specially  laid  upon  25th  Greo.  III.  &  22  (g). 
But  the  statutes  for  any  particular  article  must  be  consulted. 
The  quarter  sessions  are,  on  appeal  from  particular  justices, 
with  regard  to  the  duties  on  malt,  hides  and  skins,  vellum  and 
parchment,  to  amend  defects  in  the  form  of  the  procedure  which 
may  have  occurred  before  the  particular  justices  (h)* 

No  appeal  in  any  cause  of  excise  is  to  be  ildmitt^  until  the 
appellant  have  deposited  the  single  duty  in  the  hands  of  the 
commissioners,  fanners,  or  sub-commissioners  of  the  district, 
and  given  security  to  the  commissioners  of  appeal,  or  justices 
of  the.  peace,  where  such  cause  is  to  be  finally  adjudged,  for 
such  penalty  as  was  adjudged  against  him;  and  if,  upon* hear- 
ing such  appeal,  the  or^pnal  judgment  b^  reversed,  the  com- 
missioners, &c.  are  to  restore  as  much  as  is  adjudged  to  the 
appellant,  and  the  party  originally  prosecutine  is  to  pay  double 
costs ;  but,  in  case  the  first  judgment  be  fUnrmed,  the  party 
appealing  is  to  pay  the  like  costs  to  the  commissioners,  &c. 
complained  of  (i).  And  no  appeal  is  to  be  admitted  (beyond 
the  limits  of  the  head-office  in  London)  unless  brought  with* 
in  four  months  after  the  first  judgment,  and  notice  given  of  it, 
or  left  at  the  dwelling-house  of  the  party  (j). 

On  appealing,  both  parties  ought  to  produce  all  the  witnesses 

(a)  Talbot  against  Hubble ;  2  Sttange,  1154. 

fb)  Collector  of  Excise  of  Aberdeen  against  MoUison,  7th  March  1798. 

(c)  9  Anne,  c.  1,  sect  Se. — 1  Geo.  II.  c  16,  sect.  4. 

(d)  12  Anne,  Sess.  1,  c  2,  sect.  87-8 — 1  Geo.  II.  Sess.  9,  c  18,  sect  8. 

(e)  23  Geo.  III.  c.  21,  sect  37.  Xf)  31  Geo.  II.  c  32,  sect  1 1. 
(g)  25  Geo.  II.  c.  22,  sect  17. 

(h)  6  Gea  I.  c  21,  sect  10 — 1  Geo.  II.  Sess.  2,  c.  18,  sect  3. 
(i)  15Car.  II.  c.  11,  sect  19. 
0)  15Car.  II.  c.  11,  sect  28. 
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emunined  before  the  jostices  who  pronounced  the  judgment 
appealed  from,  and  they  must  be  examined  of  new,  as  their 
evidence  was  not  recorded.  It  is  understood  that,  in  practice, 
BO  other  witnesses  are  examined,  upon  hearing  appeids,  than 
those  examined  before  the  original  justices.  This  is  established 
fay  statute,  in  the  case  of  appeals  as  to  malt  duty  (a). 

(C)  No  suit  is  to  be  raised  for  the  recovery  of  any  penalty 
or  forfeiture  under  any  act  ralatin|^  to  the  customs  or  excise 
(except  in  the  case  of  persons  detained  and  carried  before  two 
justices  in  pursuimce  of  the  act  6  Geo.  lY.  c.  108,  witbregard 
to  the  customs)  otherwise  than  in  name  of  the  Attorney-Gene- 
ral (Lord  Advocate  in  Scotland)  or  under  the  direction  of  the 
Commissioners  of  Excise,  or  in  name  of  some  officer  of  the  cus- 
toms or  excise,  under  the  direction  of  the  commisdoners  respec- 
tively (b).  And  the  Attorney-General  (Lord  Advocate)  may 
stop  proceedings  in  such  cases  (cj. 

No  information  can  be  brought  against  any  common  brewer, 
alehouse-keeper,  distiller,  vinegar-maker,  or  cyder-maker,  for 
any  false  or  mis-entiy,  or  other  offence,  unless  it  be  entered 
before  the  persons  appointed  to  determine  it,  within  three 
months  (which  are  lunar,  of  88  days  each)  (dj  after  the  oflfence ; 
and  notice  is  to  be  given  to  the  person  against  whom  the  infor- 
mation is  laid,  in  writing,  or  left  at  his  dwelling-place,  within 
one  week  after  laying  the  information  (e).  The  two  acts  cited 
regard  particular  articles ;  but,  by  the  general  clause  in  other 
exci|e  acts,  referring  to  12  Car.  II.  or  any  other  law  relatmg 
to  the  excise  duties,  this  direction  is  considered  to  be  virtually 
incorporated  in  such  acts  (f).  A  longer  period  is  however 
specially  allowed  in  certain  cases ;  and  it  nas  been  thought  that 
this  limitation  does  not  in  general  apply  to  prosecutions  for 
seizures  and  other  specific  forfeitures,  unless  specially  provided 
in  the  acts  regarding  them  (g). 

The  offence  must  be  distinctly  stated  in  the  information,  that 
the  party  may  know  what  he  has  to  defend,  and  that  it  may 
appear  that  the  justices  have  jurisdiction.     But  it  has  not  been 

fa)  48  Geo.  III.  c  74,  sect  15. 

(hj  6  Geo.  lY.  c  108,  sect.  100.— See  the  King  against  Steyenson; 
Easter  Term.— 42  Geo.  III. — 2  East's  Hep-  p-  362.  (e)  Sect.  101. 

(dj  Williams'  J.  P.  2d  edit.  voL  iL  p.  284 — ^R.  K.  Hutcheson  on  Ex. 
cise  InformationSi — Howard  on  Excise  and  Customs,  p.  46. 

(ej  1  William  and  Mary,  [Sess.  1,  c.  24,  sect.  16 — Ifi  and  13  WillUm 
III.  c.  11.  sect.  17. 

(f)  Williams'  J.  P.  2d  edit.  vol.  li.  p.  286 — TL  K.  Hutcheson's  Exc, 
I  nil  p.  28. — Howard  on  Excise  and  Customs,  p.  45. — Hutchcson*s  J.  Ft 
3d  edit.  iii.  355. 

fg)  See  Howard  on  Excise  and  Customs,  1812,  p.  44,  45. 
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the  ciutom  in  Soodind  to  be  bo  panetilious  in  ditiring  ekdae 
infrnnations  as  is  usual  in  England. 

(D)  Where  the  Commissioners  of  Excise,  or  Justices  of  the 
Peace,  have  issued  any  summons  for  the  ajmearance  €£  persona 
offending  against,  or  for  forfeitures  incurred  by,  the  hws  of  ex- 
dse,  or  other  laws  for  coUectinj^  and  securing  the  duties  under 
^e  management  of  the  Commissioners  of  Excise,  which  has 
been  left  at  the  house,  or  usual  place  of  residence,  or  with  the 
wife,  child,  or  menial  servant  of  such  persons,  this  is  an  effec* 
tual«fiummons  (aj.  And,  in  all  cases  relating  to  the  excise, 
or  to  any  duties  under  the  management  of  the  Commissioners 
of  Excise  (except  where  special  povision  is  made  to  the  con- 
trary) the  leaving  such  summons  at  the  hopse,  work-house, 
ware-house,  shop,  cellar,  vault,  or  usual  place  of  residence  of 
such  person,  directed  to  such  person,  by  his  right  or  his  asawn- 
ed  name,  is  effectual  (b). 

(E)  It  will  be  observed  that,  upon  the  accused  failing  to  ap- 
pear, he  is  not  to  be  held  as  confessed ;  regular  examinatiim  of 
the  fact  by  proof  must  be  made,  as  if  he  had  been  present 

(F)  No  authority  is  given  to  refer  to  the  defender's  oaih. 
That  is  a  mode  of  proof  unknown  to  the  common  law  of  Eng- 
land. 

(6)  The  Commissioners  of  Excise,  or  Justices  of  the  Peace, 
upon  any  information  for  any  offence  against  the  laws  of  ex- 
cise, mAj  summon  any  person  (other  than  the  accused)  to  ap- 
pear bemre  tibem,  and  to  ^ve  evidence ;  and,  in  case  of  neglect 
to  appear,  or  if  such  person  refose  to  give  evidence,  he  u  lo 
forfeit  L.IO,  to  be  recovered  by  the  laws  of  excise  fcj. 

It  has  been  decided  in  England  that  the  **  informer^  is  the 
person  who  informs  the  courts  that  is,  the  person  in  whose 
name  the  tn/brmation  is  fled  (d).  Excise  informations  being 
exhibited  in  the  name  of  the  collectors  or  supervisors,  they  of 
course  are,  in  point  of  law,  the  informers ;  so  that  the  seizing 
officer^  or  officer  discovering  the  fraud  prosecuted  for,  or  in- 
deed any  person  other  than  he  in  whose  name  the  informatioii 
is  exhibit^,  is  a  competent  witness  on  the  hearing  before  the 
justices. 

Either  party,  prosecutor  or  defender,  or  those  acting  for  him^ 
|nay  of  course  cross-question  the  witnesses  for  the  opposite 
party,  and  object  to  their  credibility  or  competency.  If  the  de- 
fender appear,  the  evidence  must  be  taken  in  his  presence ;  or 

(a)  32  Geo.  II.  c.  17,  sect  1.  (b)  32  Geo.  11.  c  17»  wet  2. 

(c)  7  and  8  Wia  III.  c  30,  sect  24. 

(d)  Sanders  against  Bevan  in  the  Court  of  Exchequer  in  England,  7th 
February  1786. 
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in  diiU  ixf  tluice  acliiig  for  him,  on  his  obuiiiiiig  leaye  to  attend 
bjr  others  (a). 

In  those  cases  in  which  a  reguhir  discussion  or  debate  takes 
phce  (which,  however,  are  few)  the  proceeding  before  justices 
of  the  peace  in  Scotland  is  not  according  to  the  order  followed 
in  En^and  or  in  the  Court  of  Exchequer,  althou{;h  the  ju« 
risdiction  in  excise  matters  is  of  En^sh  origin,  but  in  practice 

i'and  it  appears  to  be  properly  so)  is  according  to  the  order 
oUowed  m  Scots  courts,  vis.  the  charge  read — the  nature  of 
the  defence  stated — the  evidence  for  the  plaintiff  led — the  evi- 
dence for  the  defendant  led — any  observations  for  the  plaintiff 
to  be  made— any  observations  for  the  defendant  to  be  made* 
See  Process^  sect.  Criminal. 

(H)  If  may  be  mentioned  that,  in  giving  judgment,  a  con- 
viction may  take  place,  although  the  offence  should  be  proved 
to  have  been  committed  on  a  different  day  from  that  charged, 
or  although  the  precise  day  should  not  be  ascertained,  u  it 
apjpear  to  have  been  committed  within  a  reasonable  distance 
before  or  after  the  day  charged  (b).  This  is  analogous  to  the 
common  law  of  Scotluid.     (See  Process.) 

The  eeneral  rule  with  regard  to  the  distribution  of  penalties 
(to  whi<£  however  there  are  a  few  exceptions)  is,  that  (after  de« 
ducting  costs)  one  half  of  fines,  penalties,  and  forfeitures  goes 
to  the  lung,  the  other  to  him  who  discovers,  informs,  or  sues  (c)* 
It  is  held  in  England,  that,  if  the  statute  give  the  penalty  in 
certain  proportions,  the  conviction  need  not  declare  the  distri- 
bution  of  It  (d) ;  and  it  is  understood  never  to  be  done  in 
practice ;  but  that,  where  the  statute  requires  the  justices  to 
distribute  the  penalty  among  certain  persons  according  to  their 
discretion,  an  adiudication  that  it  be  disposed  of  according  to 
law  is  bad ;  and  that  they  ought  to  declare  the  proportions  (e). 
Many  of  the  revenue  penal  laws  expressly  authorize  the  jus. 
does  to  give  costs.  A  general  act  provides,  that  where  any 
complaint  is  made  before  any  justice  or  justices,  out  of  sessions, 
and  a  warrant  or  summons  issues  in  consequence  thereof,  the 
justice  or  justices  who  have  determined  the  matter  may  award 
such  costs  to  be  paid  by  either  party  to  the  other,  and  in  such 
a  manner  as  he  or  they  may  think  fit ;  and  that,  if  the  peraon 
so  ordered  do  not  immediately  nay  those  costs,  or  give  security 
for  them  to  the  satisfaction  of  tne  justice,  they  shall  be  levied 
by  distress ;  and  that,  for  want  of  distress,  the  justice  shall 


(a)  R.  K.  Hutche8on*8  Eiun  Iii£  71-3. 

(h)  Bimbury*8  Rep.  223^,  862.  (e)  84  Gea  II,  c  40,  sect  9a» 

(d)  S»lkeld,  383 — Boscawen  on  Convictions,  188. 

(ej  2  Term.  Uep*  99.^11.  K'  Hutcheson^s  £x&  Ini;  115, 
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commit  the  person  to  the  house  of  coRection  for  the  {daoe 
where  such  person  resides,  to  be  kept  to  hard  labour,  not  ex- 
ceeding one  month,  nor  less  than  ten  days,  or  until  such  sum, 
with  the  expences  attending  the  .commitment,  be  paid  (a).  It 
also  povides  that,  upon  the  conviction  of  any  person  upon  a 
penal  statute,  where  the  penalty  amounts  to  or  exceeds  L.5, 
the  costs  shall  be  deducted  by  the  justice,  accovdinff  to  his  dis- 
cretion, out  of  the  penalty,  so  that  the  deduction  shall  not  ex- 
ceed one-fifth  part  of  the  penalty  (b).  It  also  provides,  that 
the  justices  in  sessions  may,  fiN>m  time  to  time,  lay  down  or  al- 
ter such  rules  and  regulations  concerning  costs  or  charges,  to 
be  allowed  to  any  person  by  virtue  of  this  act,  as  they  shall  see 
just ;  which  rules  and  regulations  having  received  the  appro- 
bation and  signature  of  one  or  more  of  the  Judges  of  Assise 
(Justiciary,  in  Scotland)  shall^be  binding  (c).  Perhaps  this 
general  act,  though  it  seems  limited  to  England  in  ordinary 
cases,  extends  to  Scotland  in  revenue  cases ;  the  English  law 
having  in  general  become  ours  in  such  cases.  But  it  is  under- 
stood not  to  be  applied  in  practice  in  Scotland.  And  it  seems 
not  to  be  in  general  adviseable  in  Scotland  to  apply  it. 

With  r^ard  to  the  mitigation  of  the  penalty,  the  justices 
&c.  may  miticrate  the  forfeiture,  penalty,  or  fine,  so  as  not  to 
make  it  less  than  double  the  value  of  the  duty  of  excise  which 
ought  to  have  been  paid,  besides  the  reasonable  costs  and 
charges  of  such  officers  or  others  as  were  employed  therein,  to 
be  aUowed  to  them  by  the  said  justices  (dj.  In  the  act  for 
enforcing  the  laws  against  clandestine  importation  of  soap, 
candles,  and  starch,  it  is  provided  that  the  commissioners  and 
justices  may  mitigate  the  penalties,  &c.  as  they  think  fit ; 
but  so  that  they  be  not  reduced  to  less  than  a  fourth  part,  and 
the  reasonable  expences  *of  the  officer  in  discovering  and  pro- 
secuting (e)^  half  to  the  King,  half  to  the  seizer  or  prosecu- 
tor (f).  In  the  act  with  regard  to  hides,  &c.  the  penalties 
may  be  mitigated,  so  as  not  be  reduced  to  less  than  one  fourth, 
besides  costs  (g).  Sometimes  a  fixed  sum  is  appointed  as 
the  minimum.  For  example,  the  penalty  of  L.lOO  for  persons 
not  licenced  distillers,  iHrewers,  or  vinegar-makers,  having  in 
their  possession  wash,  fermenting  or  fermtoted,  exceeding  20 
gallons,  or  any  quantity  of  low  wines,  cannot  be  modified  under 

fa)  16  Geo.  III.  c  10.  sect  1.  (bj  18  Geo.  III.  c.  19,^Bect  2. 

Cc)  18  Geo.  III.  c  19,  sect.  9.  .  ^ 

(dj  12  Car.  II.  c  23,  sect  32  ;  c  24,  sect.  46 ^22  aiid  23  Car.  II.  'cn^r 

sect.  8. 

(ej  23  Geo.  II.  c  21,  sect.  38.  f/J  Sect«  39. 

f^>  9  Anne,  c*  11,  sect.  37* 
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L490  (a)f  Id  each  case,  the  special  act  on  the  subject  sfaonlfil 
be  consulted.  When  the  justices  intend  to  mitigate,  they 
ought  in  their  conviction,  first,  to  state  that  the  defender  has  in« 
curred  the  whole  of  the  penalty,  specifying  the  amount,  and 
then  to  express  the  mitigation  (b).  The  power  of  mitigation 
ought  to  be  used  with  prudence,  otherwise  the  offender  may 
be  a  gainer  on  the  whole  transaction.  For  esample,  if  a  per. 
son  haye  evaded  the  duty  on  50  barrels  with  success,  and  be 
at  last  discovered  with  three  or  four  barrels,  he  is  a  gainer,  if 
the  penalty  on  these  three  or  four  barrels  be  reduced  to  double 
the  duty  on  them  (c).  In  mitigating  a  penalty,  where  the 
costs  are  directed  to  be  taken  into  account  in  the  mitigation, 
it  is  not  necessary  that  the  conviction  specify  how  much  is  for 
the  offence,  and  now  much  for  the  costs ;  but  the  justices  in 
proportioning  the  mitigation  may  consider  what  is  proper  for 
the  offence,  and  what  for  the  charges ;  and  in  making  their 
mitigation,  may  adjudge  the  payment  of  one  gross  sum  suffi- 
cient, for  both  (d).  And  it  is  not  customary,  in  Scotland  at 
least,  to  make  such  a  separation  in  the  judgment  in  such  cases. 
In  those  cases  where  costs  are  allowed  to  be  imposed,  in  addi- 
tion to  a  penalty,  and  independently  of  mitigation,  they  ought 
to  be  distinctly  ascertained  in  the  judgment  (e). 

It  is  laid  down  in  England  that  justices  ought  in  all  cases 
to  return  convictions  of  penalties  to  the  quarter-sessions, 
whether  an  appeal  lie  or  not ;  and  the  reason  assigned  is,  that 
the  Crown  may  not  be  deprived  of  its  share  of  forfeiture  (J). 
But  it  is  not  customary,  at  least  in  Scotland,  to  return  convic- 
tions to  the  quarter-sessions,  except  when  an  appeal  to  them  is 
taken  by  the  party  aggrieved. 

With  r^ard  to  the  form  of  the  judgment,  and  the  different 
particulars  proper  to  be  contained' in  it,  the  justices  in  this 
country  are  in  the  established  use  of  framing  the  judgment  and 
whole  proceedinffs  in  excise  prosecutions  in  a  summary  manner. 
Accordingly,  it  has  been  found  sufficient  that  the  record  of  the 
sentence  of  the  justices  in  an  excise  case  was  intelligible,  by 
reference  to  the  previous  proceedings,  though  not  so  distinct 
and  exjdicit  as  it  might  have  been,  the  proceedings  themselves 

C«k)  48  Geo.  III.  c  10,  sect  3. 

(b)  Howard  on  Excise  and  Customs,  p.  186. 

(c)  It  K.  Hutche8on*8  Ex.  Infl  128. 

(d)  Howard  on  Excise  and  Customs,  p.  189 — Williams*  Justice  of 
the  Peace,  2d  edit.  ii.  286..— Dickinson's  Justice  of  the  Peace,  i.  488. 

(9)  Howard  on  Excise  and  Customs,  p.  209. — Palej  on  Summary  Con- 
victions,  p.  164,  173. 

if)  R.  K.  Hutche8on*s  Ex.  Inf.  p.  122 — ^Howard  on  Excise  and  Cus. 
toms,  p.  41..— Paley  on  Summary  Convictions,  p.  195. 
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lumag  been  omneet  f  a>    But  ttill  il  u  proper  to  be  distmct «« 
well  as  short 

(I)  All  goods  and  commodities,  in  respect  of  which  any 
duty  of  excise  is  imposed,  and  all  matmals,  pveparationsy 
utensils,  and  vessels  in  the  custody  of  the  maker  or  manufiM^ 
tnier  of  such  goods,  or  of  any  person  in  trust  for  him,  are  liable 
to  all  the  duties  in  arrear  from  such  maker  or  mannfactmer, 
for  such  or  the  like  goods ;  and  are  subject  to  all  penalties 
incurred  by  him,  or  any  other  persim  using  any  warehouse  or 
other  place  belonging  to  him,  for  any  offence  against  any  act 
relating  to  the  duties  on  such  goods ;  and  it  is  lawful  in  such 
cases  to  levy  such  duties  and  penalties,  and  to  use  such  pro- 
ceedings as  may  be  lawfiiUy  done  in  relation  to  such  goods,  in 
case  the  persons  offending  were  the  true  owners  (b).  The 
warrant  ought  therefore  to  direct  to  seiie  all  utensils  used  by 
the  defendjunt  (c). 

The  justices  have  no  power,  under  the  excise  laws,  to  levy 
by  arrestment  and  furthcoming  debts  due  to  the  defender  (dj. 

A  poinding  is  illegal,  under  the  excise  laws,  where  the  sta- 
tute directs  the  money  to  be  levied  by  distress  (e).  (See 
Distres9U 

(E)  u  appears  that  the  interval  between  distress  and  sale 
may  be  shortened  in  the  ordinary  case,  as  noticed  under  distress* 
In  offences  against  the  act  with  regard  to  candles,  soap,  and 
starch  (/]),  and  against  that  with  regard  to  plate  licences  (g)^ 
the  interval  is  perhaps  still  14  days. 

(L)  As  the  warrant  of  imprisonment  must  be  grounded  on 
the  first  warrant  to  distrain,  such  warrant  must  be  returned^ 
stating  either  that  all  the  money  was  not  levied  on  it,  or  that 
no  distress  could  be  found,  as  the  case  may  be;  and  upon  this 
return  warrant  to  imprison  may  be  issued  (h). 

Writers  differ  as  to  what  is  proper  to  be  done  where  a  part 
pf  the  penalty  has  been  recovered  on  the  chattels,  but  not  the 
whole.  Dr  Bum  makes  this  distinction,  that  where,  by  the 
act,  there  is  a  limited  time  of  imprisonment,  for  instance, 
three  months,  the  defendant  shall  not  pay  part,  and  then  be 
imprisoned  the  whole  three  months,  as  tnis  would  be  to  punish 
bim  both  ways ;  but  that,  where  the  imprisonment  is  till  satia- 

(a)  Broadford  against  NichdlaQn,  Uth  November  1807- 

(b)  28  Gea  III.  c  37,  sect  21. 

(e)  R.  K.  Hutcheson*8  Ex.  Iii£  13S. 

(d)  Caldwell  against  Macdowall,  26Ui  July  1747'— Kilk.  p.  310. 
(€)  Lord  Adyocate  against  Foigans,  20tb  f  ebruarj  161  f,  in  Court  of 
Justiciary,  Fac.  ColL 

(f)  23  Gea  II.  c  21,  sect.  37.  fg)  31  Geo.  II.  c  32,  sect.  11. 
(hj  Wiliiams*  J.  F.  11.  22&--B,  K.  Hutcheson^s  £x.  In£  144. 
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» 

iSu^on  of  the  penalty,  the  paymeDt  of  the  penalty  iff  Ae  chief 
thing  to  be  r^aided,  and  the  imprisonment  is  not  intended 
as  a  punishment,  but  as  a  mean  to  compel  payment,  and  that, 
if  part  is  paid  already,  the  enlargement  may  come  the  sooner, 
by  payment  of  the  residue ;  so  that  the  defendant  may  be  de^ 
tained  till  payment  of  the  whole  (a). 

If  any  person  against  whom  a  warrant  of  commitm»it  in 
execution,  commonly  called  a  body  warrant,  is  issued  by  any 
three  commissioners  of  excise  in  England,  or  by  any  justice  or 
justices  of  the  peace  in  Great  Britain,  escape  into  any  place, 
out  of  their  jurisdiction,  three  of  said  commissioners  in  Eng- 
land, or  any  justice  or  justices  of  the  peace  of  the  jurisdiction 
of  such  place,  upon  proof  on  oath  of  the  hand-writing  of  the 
granler  of  the  warrant,  may  indorse  his  or  their  name  on  it, 
which  is  sufficient  authority  to  the  bringer  of  the  warrant,  or 
to  those  to  whom  it  was  originally  directed,  to  execute  it  in 
the  jurisdiction  of  such  jdace,  and  to  carry  the  ofiender  before 
the  commissioners  or  justice  or  justices  indorsers,  or  some  other 
justice  or  justices  of  the  place  where  the  warrant  was  indorsed, 
who  are,  by  indorsement  upon  such  warrant,  to  commit  the 
offender  to  the  common  jail,  or  house  of  correction,  of  the 
county  or  place  where  such  warrant  is  executed,  according  to 
the  exigency  of  such  warrant,  there  to  remain  till  delivered  by 
due  course  of  law  (b).  And  any  prosecution  is  to  be  brought 
against  the  granters  of  such  warrant,  but  not  against  the  in-» 
dorsers  (c). 

In  some  cases,  the  offender  may  be  imprisoned  without 
waiting  for  distress.  For  example,  the  justices  are  enjoined, 
if  the  penalty  for  unlicensed  persons  having  wash  above  20 
gallons,  or  any  quantity  of  low  wines,  in  their  possession,  be 
not  forthwith  paid  upon  conviction,  immediately  to  grant  war« 
rant  to  imprison  them  for  three  to  six  months,  unless  sooner 
paid  (d). 

(M)  From  those  expressions,  joined  with  the  whole  tenor  of 
the  excise  acts,  it  is  held  that  the  sentences  of  the  justices  are 
final,  so  that  they  cannot  be  reviewed  by  the  supreme  court,  if 
the  proceedings  nave  been  regular,  and  the  justices  have  no| 

(a)  Bum,  Excise.  (bj  32  Geo.  III.  c.  10,  sedt.  1. 

fej  Sect  2. — ^For  the  neceflsair  subsisteuce  of  poor  persons  confined 
under  process  for  the  recoverf  of  duties  or  penalties  under  anj  act  reUtiy^ 
to  the  Customs  or  Excise,  by  order  of  the  Commissioners,  those  Commis- 
noners  may  make  an  allowance  not  more  than  sevenpence  halfpenny,  and 
not  less  than  fourpence  halfpenny  per  day,  to  such  person,  out  of  the  du- 
ties of  Customs  or  £xcise  in  their  hands,  as  the  case  may  require. — ^6  Geo. 

IV.  c.  108,  sect.  72- 
(dj  48  Geo.  III.  cJO,  sect.  3. 
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exceeded  their  powers,  unless  such  review  have  been  made  com- 
petent in  the  particular  case  (a).  For  review  by  the  quarter 
sessions,  see  (B). 

8.  Seizures  qfJarfiAied  goods,  Spc,  under  the  laws  of  Excise. 

(1.)  MaJciffff  of  seizure. — The  statute  42  Greo.  III.  c.  98, 
provides,  that  if  goods  liable  to  any  duty  of  excise,  imposed  by 
any  act  in  force  before  passing  that  statute,  be  hid  in  order  to 
evade  such  duty,  they  are  forfeited,  with  the  packages,  and 
may  be  seised  by  any  officer  of  excise ;  and  that  when  such 
goods  are  suspected  to  be  so  concealed,  the  officer  (beyond  the 
Kmits  of  the  nead  office  in  London)  may  make  oath  of  his 
•ttspicion  before  a  justice  of  the  jurisdiction  where  the  goods 
are  suspected  to  be  concealed,  setting  forth  his  grounds  of 
suspicion  ;  upon  which  the  justice,  if  it  seem  proper,  mnts 
warrant  to  the  officer,  by  day  or  by  night,  but  if  at  night,  in 
presence  of  a  constable  or  peace  officer,  to  enter,  search  for, 
and  seize  all  such  goods  which  he  shall  find  forfeited,  with  the 
packages  containing  them ;  that  eveiy  constable,  or  peace  of- 
ficer, must  attend  when  required ;  and  that  persons  obstruct- 
ing incur  a  penalty  of  L.lOO  (bj.  Subsequent  excise  acts 
(particularly  the  consolidation  act,  48  Geo.  III.  c.  69)  usuaUy 
have  a  general  clause,  that  the  duties,  &c.  contained  in  them 
shall  be  subject  to  all  the  same  rules,  regulations,  provisions, 
&c.  to  which  the  duties  existing  at  passing  the  act  were  sub- 

Sometimes  the  statutes  upon  particular  articles  make  special 
provisions  with  regard  to  searching.  Thus,  in  the  act  3  Geo. 
IV.  c.  52,  with  regard  to  the  distillation  of  spirits,  it  is  pro- 
vided that,  if  any  officer  of  excise  know  or  suspect  of  any  pri- 
vate still,  &c.  or  any  spirits,  or  materials  for  distillation,  being 
in  any  house  or  place  not  licensed,  and  make  oath  before  a 
justice  of  the  peace  for  the  place,  setting  forth  the  grounds  of 
his  suspicion,  the  justice  may  crant  warrant  to  the  officer,  by 
day  or  by  night,  to  enter,  search,  and  seise,  and  to  detain  the 
articles  seized,  where  found,  or  to  remove  them  to  the  nearest 
office  of  excise :  and  if  not  claimed  within  ten  days  they  are  to 

fa)  Paterson  arainst  Ramsay  and  other8,'25th  January  1710,  Forbes. — 
It  has  been  found  that  a  judgment  of  the  iustices  under  39  Geo.  III.  c 
66,  with  regard  to  damaging  raw  hides,  which  declares  that  the  justices 
shall  finally  hear  and  determine,  and  that  their  judgment  shall  not  be  re- 
moved into  any  other  court  by  certiorari^  may  be  advocated  to  the  Court 
of  Session.  Guthrie  against  Cowan,  loth  December  1807.  Sec  that  case 
and  the  authorities  cited  in  it 

(bj  42  Geo.  III.  c.  93.  sect.  17- 
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be  forfinted,  and  the  proprietor  of  such  still,  &c.  or  the  p». 
son  in  whose  possession  it  is  found,  is  to  forfeit  for  every  place 
and  for  every  still,  8cc.  L.200 ;  and  any  person  obstructing  the 
officer  is  to  forfeit  L.SOO  (a).  But  this  does  not  make  it  un- 
lawful for  officers  of  exdse  to  search  for  and  discover  private 
stills,  &c.  and  materials  for  distillation,  without  such  warrant, 
under  the  same  penalties  and  forfeitures  (bj. 

The  same  statute  as  to  distillation  farther  provides,  that, 
if  any  person  be  found  aiding  and  assisting  in  any  private  dis- 
tillery, he  forfeits  L.30,  and  may  be  carried  by  the  officer  of 
excise  before  a  justice  of  the  peace,  who,  on  confession,  or  the 
oath  of  one  or  more  credible  witnesses,  is  to  convict  in  the 
penal^,  which  is  to  be  immediately  paid  to  the  officer,  other^ 
wise  the  offender  is  to  be  committed  to  gaol  for  six  calendar 
months,  unless  the  penalty  be  sooner  paid.  The  penalty  for 
a  second  offence  is  L.60,  and,  in  default  of  immediate  pay- 
ment, commitment  for  a  year  unless  the  penalty  be  sooner 
paid  (cj. 

The  same  statute  as  to  distillation  farther  provides,  that  no 
spirits  are  to  be  removed  without  a  penfiit,  on  pain  of  forfeiture 
with  the  vessels,  &c.  and  twenty  shiUiugs  per  gallon  (dj : 
and  that  any  officer  of  excise  may  stop  any  person  removing  or 
carrying  spirits  and  examine  the  permits,  and  if  the  person  re- 
fuse to  produce  the  permits,  or  have  not  permits,  ne  forfeits 
L.lOO,  and  may  be  conveyed  by  the  officer  with  the  spirits 
before  a  justice  of  the  peace  resioing  near  the  place ;  and  the 
justice  is  forthwith  to  hea^  and  determine  the  information,  and 
on  confession,  or  the  oath  of  one  or  more  credible  witnesses,  is 
to  convict  in  the  penalty,  which  is  not  to  be  mitigated  below 
one-fourth ;  and  if  the  penalty  be  not  immediate^  paid  into 
the  hands  of  the  officer,  the  justice  is  to  commit  the  offender 
to  any  gaol  or  prison  of  the  county  for  six  calendar  months, 
unless  the  pemuty  be  sooner  paid  (e). 

It  seems  proper  when  a  justice  of  the  peace  is  required  to 
act  in  any  such  cases  as  those  which  have  been  re^rred  to, 
that  he  snould  require  the  officer  to  produce  the  statute  on 
which  he  is  desired  to  act,  and  that  he  should  consider  it  be- 
fore acting  upon  it. 

(2.)  Condetnnaiion  cf  seizure, — If  any  spirits  be  seised  as 
forfeited  by  any  act  relating  to  the  excise,  such  seizure  may 
be  determined  in  a  summary  way,  before  any  two  justices  of 

fa)  3  Geo.  lY.  c  62,  sect  113. 

fbj  3  Geo.  IV.  c.  62,  sect  114.  fc)  3  Geo.  IV.  c.  62,  sect.  116. 

(dj  3  Geo.  IV.  c.  62,  sect  92.  fej  3  Geo.  IV.  c.  52,  sect.  03.  . 
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goods  after  seixure,  or  in  reacning  any  person  iq[>prefaended  for 
any  offence,  made  felony  by  this  or  any  other  act  relating  to 
the  customs,  or  in  the  preventing  the  apprehension  of  any  per* 
son  guilty  of  such  oiFence ;  or  in  case  three  or  more  persona 
so  armed,  be  so  aiding  or  assisting,  they  are  guilty  of  a  capital 
felony  (a). 

If  any  person  be  concerned  in  maliciously  shooting  at  any 
vessel  or  boat  belonging  to  the  navy,  or  in  the  service  of  the 
revenue,  in  any  part  of  the  British  or  Irish  channels,  or  with- 
in a  hundred  leases  of  the  coast  of  the  united  kingdom,  or  be 
concerned  in  mabciously  shooting  at,  maiming  or  dangerously 
wounding  any  officer  of  the  army,  navy,  or  marines,  duly 
authorised,  and  on  full  pay,  or  any  officer  of  customs  or  ex- 
cise, or  any  person  assistmg  him  or  duly  employed  for  the  pre- 
vention  of  smuggling,  he  is  guilty  of  a  capital  felony  (b). 

If  any  person,  being  in  company  with  more  than  four  other 
persons,  be  found  wim  any  goods  liable  to  forfeiture  under 
this  or  any  other  act  relating  to  the  customs  or  excise,  in  com- 
pany with  one  other  person  within  five  miles  of  any  navigable 
river,  carrying  offensive  arms  or  weapons,  or  disgiused  in  any 
way,  he  is  to  be  transported  as  a  felon  for  seven  years ;  and  if 
he  return  into  the  united  kingdom  before  the  expiration  of  the 
seven  years,  he  is  to  be  punished  capitally  as  a  felon  (c). 

If  any  person  by  force  or  violence,  assault,  resist,  oppose, 
molest,  hinder,  or  obstruct  any  officer  of  the  army,  navy,  or 
marines,  duly  authorised,  and  on  fiill  pay,  or  any  officer  of 
customs  or  excise,  or  any  person  assisting  nim  or  duly  employ- 
ed for  the  prevention  of  smuggling,  he  is  to  be  aajudged  a 
felon,  and  is  to  be  transported  for  seven  years,  or  to  to  im- 
prisoned in  any  house  of  correction  or  common  gaol,  and  kept 
to  hard  labour  for  any  term  not  exceeding  three  years,  at  the 
discretion  of  the  court  (d). 

Any  offisnce  committed  upon  the  high  seas  against  this  or 
any  other  act  relating  to  the  customs,  or  any  penalty  or  for- 
feiture incurred  upon  the  high  seas  for  any  breach  of  such  act, 
is,  for  the  purpose  of  prosecution,  to  be  deemed  to  have  been 
committed,  and  such  penalties  and  forfeitures  to  have  been  in- 
curred, at  the  place  on  land  into  which  the  person  is  taken  ;  and 
if  such  place  on  land  is  within  a  city,  borough,  liberty,  division, 
franchise  or  town  corporate,  any  justice  of  the  peace  for  such 
place,  as  well  as  any  justice  for  the  county  within  which  it  is 
situated,  has  jurisdiction  to  hear  and  determine :  and  all  ofn 

fa)  «  Geo.  IV.  c  108,  Beet  66.  (bj  6  Geo.  IV.  c.  108,  sect.  6?. 

(cj  9  Geo.  IV,  c.  108,  sect  68.  (dj  6  Geo.  IV.  c.  lOe  sect  d9. 
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Fences  against  this  or  any  oiher  act  relating  to  the  customs, 
committed  in  any  city,  borough,  &c.  are  to  be  deemed  to  have 
been  committed  within  the  county,  and  any  justices  of  the  peace 
for  either  may  hear  and  determine  (a). 

Ally  indictment  or  information  for  any  offence  against  this, 
or  any  other  act  relating  to  the  customs,  may  be  tried  in  any 
county,  in  the  same  manner  as  if  the  offence  had  been  com*- 
mitted  iii  that  county  (b). 

For  some  general  remarks  applicable  to  this  division  of  thfe 
mibject,  see  the  conclusion  of  tne  corresponding  division  with 
iregard  to  Excise. 

See  also  sect  Making  of  Seiaurcj  where  certain  offences  of  a 
forcible  nature,  more  immediately  connected  with  seizure^  We 
noticed 

2.  ^ec&Dering  penaktes  of  customs  before  Justices. 

All  penalties  and  forfeitures  incurred  by  this,  or  any  other 
act  relative  to  the  customs,  may  in  Scotland  be  sued  for  in  the 
Court  of  Exchequer,  in  the  niime  of  the  Attorney  General 
(Lord  Advocate)  or  of  some  officer  of  the  customs,  or  by  infor- 
mation before  any  two  or  more  justices  o^  the  peace  (c).  But 
no  justice  of  the  peace  who  is  a  collector  or  comptroller,  or 
otherwise  connected  with  the  collection  of  the  customs  or  excise, 
is  to  take  cognizance  of  any  matter  relating  to  the  summary 
conviction  of  persons  offending  against  this  act  (d). 

It  has  been  already  noticed,  in  treating  of  forcible  offence's 
against  the  customs,  that  offences  committed  at  sea  are  to  be 
lield,  for  the  purposes  of  prosecution,  to  have  beeii  committed 
in  the  place  on  land  into  which  the  offender  is  brought,  and 
that  offences  may  be  tried  in  any  county  ;  and  reference  is  here 
made  to  that  passage. 

No  indictment  is  to  be  preferred,  or  suit  commenced  for  any 
])enalty  or  forfeiture,  under  this  or  any  other  act  relative  to  the 
ctistoms  or  excise  (except  in  the  case  of  persons  detained  and 
carried  before  two  or  more  justices  in  pursuance  of  this  act) 
unless  in  name  of  the  Attorney  General  (Lord  Advocate),  or 
under  the  direction  of  the  commissioners  of  customs  or  excise, 
or  in  name  of  some  officer  of  customs  or  excise,  under  the  di- 
rection of  the  commissioners  (e).  And  the  Attorney  General 
('Lord  Advocate)  may  stop  all  such  proceedings  by  entering  a 
noli  prosequL 

All  suits  or  informations  (L  e.  for   penalties  or  forfeitures) 

fa)  6  Gea  IV.  c.  108,  sect  74-  '  rbj  6  Geo.  IV.  c  lOfl,  sect.  18 

(c)  6  Geo.  IV.  c  108,  sect.  73.  (d)  8  Geo.  IV.  c  108,  sect.  105- 

(e)  8  Geo.  IV.  c  108,  sect  100* 
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for  asay  oflTenoe  Against  this,  or  any  other  act  relative  to  the  cos. 
toms,  must  be  brought  within  tnree  years  after  the  offence  if 
before  the  Court  of  £xchequer»  and  within  six  months  after  the 
offence  if  before  jusdces  of  the  peace  (a). 

Where  any  information  is  euibited  before  two  or  more  jus- 
tices of  the  peace,  for  the  recovery  of  any  penalty  under  this 
or  any  other  act  relative  to  the  customs  ^exc^t  as  is  otherwise 
provided  for  in  subsequent  sections  of  this  act)  the  justices  are 
to  summon  the  party  accused,  and,  upon  his  appearance  or  de^ 
fault,  to  proceed  to  the  examination  of  the  matter ;  and  upon 
due  proof,  either  by  voluntary  confession  or  by  the  oath  of  one 
or  more  credible  witnesses,  are  to  convict  the  offender  in  the 
penalty ;  and  in  case  of  non-payment,  they  are  to  cause  it,  by 
warrant  of  distress,  to  be  levied  from  the  soods  of  the  offender ; 
or  if  it  appear  to  the  justices,  by  confession  or  otherwise,  that 
he  has  not  sufficient  goods,  they  may  commit  the  offender  to 
any  gaol  in  the  county  where  the  offence  has  arisen,  or  where 
the  offender  is  found,  to  remain  till  the  penalty  shaU  be  paid ; 
but  the  gaoler  is  to  discharge  him  at  the  ena  of  six  calendar 
months  from  the  date  of  the  warrant  of  commitment,  and  the 
offender  is  then  wholly  discharged  from  payment  of  the  pen* 
alty  fbj.  The  justices  upon  conviction  (except  as  provided 
in  subsequent  sections  of  this  act)  may  mitigate  the  payment 
of  the  penalw,  but  not  to  less  than  one  fourth  (c).  The  com- 
missioners of  the  treasury  and  the  commissioners  of  the  cus- 
toms may  mitigate  or  remit  any  penalty  or  fine  incurred  under 
any  law  relating  to  the  customs  (d). 

In  any  information  or  proceedings  had  under  this  act,  or  any 
other  act  relative  to  the  customs,  the  averment  that  the  com- 
missioners of  customs  or  excise  have  directed  such  information 
or  proceedings,  or  that  any  vessel  is  foreign  or  British,  or  that 
any  person  is  or  is  not  a  subject  of  his  Majesty,  or  is  or  is  not 
a  seaman  or  sea-faring  man,  or  fit  to  serve  in  the  Royal  Navy, 
or  that  any  person  is  an  officer  of  the  customs,  is  sufficient  with- 
out proof,  imless  the  defendant  shall  prove  the  contrary  (e). 

If  upon  any  trial  a  question  arise  whether  any  person  is  an 
officer  of  the  army,  navy,  or  marines,  duly  authorized  and  on 
full  pay,  or  an  officer  of  customs  or  excise,  evidence  of  his 
having  acted  as  such  is  sufficient,  without  producing  his  corn- 
ea; 6  Geo.  rv.  c  108,  sect  77. 

fb)  6  Geo.  IV.  c.  108,  sect.  7ft— iVa«»'  The  aliment  of  poor  penons  so 
eommitted  has  been  noticed  in  a  Note  to  the  corresponding  paeasgc  rebtire 
to  conunitments  for  penalties  of  excise* 
foj  6  Geo.  IV.  c.  108,  sect  7«.  (dj  6  Gea  IV.  c.  108,  sect  44. 

(e)  6  Geo.  IV.  c.  108,  sect  104. 
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Snisstan  or  deputatibiif  unless  snfBciant  proof  sball  be  given  to 
the  contrary ;  and  every  such  officer,  and  any  person  assisting 
him,  is  a  competent  witness  upon  the  trial  of  any  suit  or  infor* 
mation,  on  account  of  any  seizure  or  penalty,  notwithstanding 
such  officer  or  other  person  may  be  entitled  to  the  whole  or  aiqf 
part  of,  sudbi  seizure  or  penalty  (a). 

See  certain  general  remarks  applicable  to  this  section  in  the 
corrpqponding  section  of  the  division  ^  Excise*^ 

3.  Seizure  afForfeHed  Goods,  Sfc.  under  the  Laws  of  the 

Customs* 

(1.)  Making  ^seizure,  j-c. — ^All  goods,  and  all  ships,  ves^ 
aels,  and  boats,  which,  by  any  act  at  any  time  in  force  relative 
to  the  costoms,  shall  be  declared  to  be  forfeited,  are  to  be  sdaed 
by  any  officer  of  the  customs  (b) ;  and  such  foifeiture  of  shipe^ 
&c.  includes  the  guns,  tackle,  apparel,  and  furniture ;  and  such 
forfeiture  of  goods  includes  the  packages ;  and  all  goodsj  the  im- 
portation of  which  is  restricted  on  account  either  of  the  packages 
or  of  the  place  from  which  they  are  brought  or  otherwise,  tm 
to  be  deemed  prohibited  goods ;  and  if  im])orted  into  the  united 
kingdom,  otherwise  than  to  be  legally  deposited  or  warehoused 
fur  exportauon,  are  to  be  forfi^ted  (cj*  Vessels  and  boats  and 
goods  liable  to  forfeiture  under  any  act  relating  to  the  customs* 
may  be  smed  upon  land  or  water  by  any  officer  of  the  army, 
navy,  or  marines,  duly  authorised  and  on  full  pay,  or  officers 
of  customs  or  excise,  or  any  person  having  authority  from  th« 
commissioners  of  customs  or  excise  to  seise ;  and  all  vessels* 
boats,  and  goods,  so  seised,  must*  as  soon  as  conv^iently  maf 
be,  be  delivered  into  the  care  of  the  proper  officer  appointed  to 
receive  them  (dj. 

Any  officer  of  the  army,  navy,  or  marines,  duly  authorized 
and  on  full  pay,  or  any  officer  of  customs,  producing  (if  re^ 
quired)  his  warrant  or  deputation,  may  go  on  board  any  vessel 
within  the  limits  of  any  port  of  this  kipgdom,  and  may  search 
all  parts  of  the  vessel  for  prohibited  or  uncustomed  goods  i  and 
may  remain  on  board  during  the  whole  time  that  the  vessel 
remains  within  the  limits  of  the  port,  and  may  search  any  pesw 
son  either  on  board  or  who  may  have  landed  firom  any  vessel, 
provided  such  officer  have  good  reason  to  suppose  that  such 
person  has  prohibited  or  uncustomed  goods  secreted  about 
nis  person ;  and  any  person  obstructing  any  such  officer  in. 
going  or  remaining  on  board,  or  in  entering  or  searching  any 

fa)  6  Geo.  IV.  c  lOS,  sect-  lOA. 

rbj  S  Geo.  IV.  c.  lOS,  Beet.  30.— 6  Geo.  IV.  c.  107,  «ect.  1«8. 
(cj  6  Gea  IV.  c.  107,  sect.  128.  (dj  G  Geo.  IV.  c.  lOS,  sect.  34, 
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vessel  or  person,  forfeits  L.lOO  (a).  Before  amy  person  is  $& 
searched  he  may  require  the  officer  to  take  him  before  any  jas^ 
tice  of  the  PJ^ftce,  or  before  the  collector,  comptroller,  or  other 
superior  officer  of  the  customs,  who  is  to  determine  whether 
there  is  reasonable  ground  to  suppose  that  such  person  has  pro- 
hibited or  uncustomed  goods  about  his  person  ;  and  if  so,  such 
justice,  &c.  is  to  direct  such  person  to  be  searched  in  such 
manner  as  he  shall  think  fit ;  but  if  not,  the  justice,  &c.  is  to 
discharge  such  person ;  and  eyery  such  officer  must,  upon  de- 
mand, take  such  person  before  a  justice,  &c.  detaining  him  in 
the  meantime ;  and  females  are  only  to  be  searched  by  females 
duly  authorized  for  that  purpose  by  the  commissioners  of  the 
customs  (bj.  If  any  sucn  officer  do  not  take  such  person  with 
reasonable  dispatch  before  a  justice,  &c.  when  requiin^,  or  if  he 
require  any  person  to  be  searched  by  him  without  having  reas- 
onable ground  to  suppose  that  such  person  has  prohibited  or 
uncustomed  goods  about  his  person,  he  forfeits  L.IO. 

The  powers  of  this  act  do  not  extend  to  officers  of  the  navy, 
army,  or  marines,  unless  on  full  pay  and  duly  employed  for 
the  prevention  of  smuggling  (c). 

Any  officer  of  the  customs,  or  person  acting  under  the  direc. 
tion  of  the  commissioners  of  the  customs,  autnoriced  by  writ  of 
assistance  from  exchequer,  may  take  a  constable,  headborough, 
or  other  public  officer  inhabiting  near  the  place,  and,  in  the  day 
time,  enter  into  any  house,  shop,  cellar,  warehouse,  room  or 
other  place ;  and,  in  case  of  resistance,  br^  open.doors,  chests, 
&c.  to  seise  uncustomed  and  prohibited  goods,  and  secure  them 
in  the  custom  house  warehouse  of  the  nearest  port ;  and,  for 
the  purposes  of  this  act,  any  such  constable,  &c.  duly  sworn  as 
such,  may  act  without  the  limits  of  the  place  for  which  he  has 
been  sworn  (dj.  Writs  of  assistance  are  in  force  for  six  months 
after  the  conclusion  of  the  reign  in  which  they  have  been  is- 
sued fe^. 

If  any  goods  liable  to  forfeiture  by  this,  or  any  other  act  re* 
lating  to  the  customs,  be  stopped  or  taken  by  any  police  officer, 
or  other  person  acting  by  virtue  of  any  act  of  parliament,  or 
otherwise  duly  authorised,  they  are  to  be  taken  to  the  nearest 
custom  house  warehouse,  and  to  be  delivered  to  the  proper 
officer  within  48  hours  after  being  stopped  or  taken  (fj- 

If  any  vessel  or  boat  liable  to  seizure  or  examination,  under 
Any  act  for  the  prevention  of  smuggling,  do  not  bring  to,  on 
bring  required  or  chased  by  any  vessel  of  the  navy,  having  the 


(a)  6  Geo*  IV.  c  108,  aect  30. 
fej  e  Geo.  IV.  c.  108,  sect.  106. 
(0j  0  Geo.  IV.  c  1G8,  secU  \2. 


(b)  6  Geo.  IV.  c  108,  sect  37- 
(d)  6  Geo.  IV.  c.  108,  sect.  11. 
(/)  G  Geo.  IV.  c  108^  sec^  42. 


*  be  wwnW  or  HW  »«--,«-«. -iir^«- 
trine  the  emmMnd,  «■  any  atter  posm  i  I'JI,  ■«»  « 
tex^t  before  »ym'S"*"fc'-'^"^""'.^''*fc'«*- 
mitted  to  b«l  f^^       .  __»_^ 

Pe«oii««re  "*'"''**  ■■7  P^"^**!  ^""g"*  "  ad^atim 

board  an  J  dap,  rmd,  or  hout,  in  i^taoem  rf  tfcow  aacd  *■ 

ifie  royal  mtJ'  "  "I  <****'  aidga  or  enlnin  dm  Aov  pn- 

KTibed  by  n»yJ  pnnWatioo,  nadtr  a  penafaj  of  I_SO,  to  be 

recorered  with  c«t»,  in  Scodnid,  ia  the  eomti  rf^^iw  v 

excbeqaer,  orbrfbre  any  two  jnMces  <■  tlw  peaee;  nu  xsj 

officer  of  the  navy,  cmtanm,  or  eaaJK  Buy  enter  fodi  tmkI,  tt 

and  wue  snch  prohibited  pesdaiit,  au^n,  or  oolnm,  wfajcb 

are  to  be  ftrfoted  to  hit  mnesty's  UM  fbj. 

Any  of  the  robjects  at  tJiis  cmmtiy,  wbo  are  finod  or  <£■- 
corered  to  hare  been  od  Ixiard  any  rtrnd  or  boat  Gable  to  for- 
feiture onder  this  or  any  other  act  lelatii^  to  the  castoms  lot 
being  foand  within  ceitun  linuta  front  the  coast  (as  detailed  in 
the  act)  having,  or  baring  had  on  board  or  attached  sach 
ffooda  as  subject  the  vesad  or  boat  to  forfeitaie^  or  who  are 
^und  or  ^scorered  to  have  been  on  board  any  vesMl  or  boat 
from  which  any  part  at  the  cargo  has  been  thrown  overboard 
during  cbace,  or  staved  or  destroyed,  for^ta  L.lOO ;  and  any 
person   not  a  subject  of  this  ccnintiy  found  or  discovered  to 
Aave  been  on  board  any  vessel  or  boat  liable  to  forfeiture  for 
SDj^  of  those  causes,  within  one  league  of  the  coast  of  the  unit-. 
ed  kingdom,  or  the  Isle  of  Man,  or  within  any  bay,  harbour, 
river,  or  creek,  of  that  island,  forfeits  L.lOO ;  and  any  officer 
of  the  army,  navy,  or  marines,  duly  authorised  and  on  full 
pay,  or  any  officer  of  custtms  or  excise,  or  any  person  assistin? 
thnn,    or   duly  emplt^ed  for  the  prevention  of  smuggling,  is 
to  carry  sach  person,  in  Scotland,  oefore  two  justices  of  the 
peace,  to  be  dealt  with  as  subsequently  directed  in  this  act  (as 
afterwards  noticed) ;  but,  if  such  person  prove  to  the  Batisfac> 
ti<m  oF  the  justices  that  be  was  only  a  psssenger,  and  had  no 
interest   in  the  vessel  op  caigo,  be  is  forthwith  to  be  dis- 
charged {c). 
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Any  person  who  unships,  or  is  concerned  in  unshipping,  any 
spirits  or  tobacco,  liable  to  forfeiture  under  this  or  any  other 
act  relating  to  the  customs  or  excise,  or  who  carries  or  conceals, 
or  is  concerned  in  carr^g  or  concealing  any  such  spirits  or 
tobacco,  forfeits  L.100 ;  and  may  be  detuned  by  any  officer  of 
the  anny,  navy,  or  marines,  duly  authorised  and  on  fiill  pay, 
or  any  officer  of  customs  or  excise,  or  other  person  assisting 
them,  or  duly  employed  for  the  prevention  of  smuggling,  ana 
taken  before  two  justices  of  the  peace,  to  be  dealt  with  as  after 
directed  (a J. 

If  persons  liable  to  be  arrested  and  detained  under  any  act 
relating  to  the  customs  be  net  detained  at  the  time  of  the  otm 
fence,  or  if  they  escape,  any  officer  of  the  army,  navy,  or  ma- 
rines, duly  authorised  and  on  ftdl  pay,  or  any  officer  of  cus- 
toms or  excise,  or  his  assistants,  may  arrest  and  detain  them, 
and  can^  them  before  two  justices  of  the  peace,  to  be  dealt 
with  as  if  detained  at  the  time  of  committing  the  offisnce  (b). 

Any  two  justices  before  whom  any  person  is  carried,  for  hay« 
ing  been  on  board  any  vessel  or  boat  liable  to  forfeiture  under 
any  act  relating  to  the  customs,  or  being  concerned  in  unship- 
ping, carrying,  conveying,  or  concealing  any  spirits  or  tobacco 
uaUe  to  forfeiture  under  any  such  act,  on  confession  or  proof 
]i>y  one  or  more  credible  witnesses,  are  to  convict  and  to  im- 
pose a  penalty  of  L.lOO,  without  mitigation,  and  are  to  com* 
mit  to  gaol  tul  payment*  And  if  the  person  convicted  be  a 
seafaring  man,  and  fit  for  die  naval  service,  and  do  not  prove 
that  he  is  not  a  sulgect  of  this  country,  the  justices,  in  heu'of 
such  penalty,  are  to  send  him  on  boaid  a  ship  of  the  navy,  to 
serve  in  the  navy  for  five  years ;  and  if  he  escape  in  the  inean* 
time,  he  is  to  be  detained  by  any  person,  and  delivered  over  in 
the  same  manner  to  complete  his  service  of  five  years.  And 
the  justices  may  detain  the  person  convicted  in  gaol,  not  ex- 
ceeding one  month,  until  they  can  arrange  for  conveying  him 
on  board  a  ship  of  the  navy.  The  Commissioners  of  tne  Trea- 
surv  may  mitigate  (cj.  . 

If  on  examination  of  a  person  convicted,  and  sent  on  board 
a  sh^  of  the  navy,  be  be  fqpnd  unfit,  he  is  to  be  again  carried 
before  two  justices,  who  are  to  award  the  penalty  of  L.lOO, 
and  to  imprison  till  payment.  Persons  sent  on  board  ship  are 
not  to  be  sent  away  from  %he  united  )dngdopi  till  one  month 
after  conviction  (dj. 


fa)  6  Geo.  IV.  c.  108,  sect  AO. 
(bj  6  Geo.  IV.  c.  108,  ^ct  61. 
(dj  6  Geo.  rV.  €.  108,  aect  81. 


(ej  8  Geo,  IV.  c,  108,  sect,  80, 
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In  order  to  afibid  tune  for  preparing  in^)nnation8,  convic- 
lionsy  and  warrants  of  commitment,  where  any  person  is  detain- 
ed  and  tak^n  before  two  justices  for  any  onence  against  any 
act  relating  to  the  customs,  if  they  think  that  there  is  reason- 
Me  cause  for  detention,  they  may  detain  him  for  a  reasonable 
time,  as  well  before  as  after  the  information  has  been  exhilnt. 
ed ;  and  after  the  expiration  of  such  time,  they  may  proceed 
finally  to  hear  and  determine  the  matter  (a). 

If  any  person^  after  sun«set  or  before  sun-rise,  between  81st 
September  and  1st  April,  or  after  the  hour  of  eight  in  the 
evening,  and  before  six  in  the  morning  at  other  times,  b^  con- 
cerned, or  present,  for  the  purpose,  in  making  anv  signal  by 
light,  smoke,  fire-works,  flags,  nr&4irms,  or  any  otner  contriv- 
ance  or  device,  from  any  vessel  or  boat,  or  from  any  part  of  the 
coast  of  the  united  kingdom,  or  within  six  miles  or  it,  for  mak« 
ing  any  signal  to  any  person  on  board  any  smu^ing  vessel, 
he  is  guilty  of  a  misdemeanour,  and  may  be  arrested  by  any 
person  and  carried  before  any  two  justices  of  the  peace  residing 
near  the  place  of  the  oflence,  who,  if  they  see  cause,  are  to 
oommit  the  offender  to  the  next  county  gaol,  until  the  next 
court  of  oyer  or  terminer,  great  session,  or  gaol  delivery,  or 
until  delivered  by  due  course  of  law:  and  the  court  before 
whom  the  offender  is  convicted  may  either  impose  a  penalty  of 
L.100,  or,  at  their  discretion,  may  commit  the  oflfender  to  the 
common  ^aol  or  house  of  correction,  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  one  year  fbj,  if  any  person  be 
charged  with,  or  indicted  for,  such  an  offence,  proof  of  a 
signal  not  being  intended  lies  upon  him  (cj.  Any  person 
whatsoever  mav  put  out,  extinguish,  or  prevent  such  light, 
smoke,  fire-worics,  noise,  or  other  device  or  contrivance ;  and 
may  go  upon  any  lands  for  that  purpose  fd). 

If  any  person  hinder,  oppose,  molest,  or  obstruct  any  ofiicer 
of  the  army,  navy,  or  marines,  being  duly  authorised,  and  on 
fiill  pay,  or  any  officer  of  customs  or  exase,  in  the  execution 
of  his  duty,  or  in  the  due  seising  of  any  goods  liable  to  forfei- 
ture by  this  or  any  other  act  rdating  to  the  customs,  o;r  any 
person  assisting  him,  or  duljr  employed  for  the  prevention  ot 
smugghng,  or  oe  concerned  in  rescuing  any  goods  seised)  or 
attempt  or  endeavour  to  do  so,  or  before,  at,  or  after  any  sei« 
sure,  stave,  break,  or  otherwise  destroy  any  goods,  to  prevent 
their  being  seized  or  secured,  he  forfeits  L.200  fe). 

(8.)  Condemnation  of  seizures  under  laws  relating  to  the 


(a)  6  Geo.  lY.  c.  108,  sect.  83. 
(hj  6  Geo.  IV.  c.  108,  sect  52. 
f^j  6  Geo.  IV.  c  108,  sect.  64, 


re)  6  Gea  IV.  c  108,  sect  53. 
(0j  6  Geo.  IV.  c  108,  aect.  65. 
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customs.'-^It  has  already  been  noticed  in  treatmg  of  tbe  xeoo- 
very  of  penalties  of  customs,  how  foifeitures  may  be  sued  for  ; 
what  justices  may  not  act ;  what  is  provided  with  regard  to  the 
place  where  ofiences  committed  at  sea,  or  in  any  other  county, 
may  be  tried ;  who  may  prosecute ;  and  within  what  time  the 
fuit  or  information  may  be  brought. 

Wh^re  any  information  is  exmbited  before  two  or  more  jus* 
tlces  of  the  peace,  for  the.  forfeiture  of  any  goods  seised  under 
any  apt  relating  to  the  customs,  or  for  the  prevention  of  smug- 
fflmg^  and  where  the  party  to  whom  the  goods  belonged,  or 
Rom  whom  they  were  seized,  is  known,  the  justices  are  to  sum- 
mon that  party ;  and  upon  his  appearance  or  de&ult,  they  are 
to  proceed  to  the  examination  of  the  fact ;  and  upon  due  proof 
that  the  goods  are  liable  to  forfeiture,  under  any  act  relating 
to  the  customs,  are  to  condemn  them.  And,  if  the  party  from 
whom  the  goods  have  been  seized  is  not  known,  tne  justices 
are  to  cause  public  notice  to  be  stuck  at  the  market  cross,  if 
the  seizure  is  made  in  Edinburgh ;  and  if  the  seizure  is  made 
9t  any  other  place  in  Scotland,  a  notice  is  to  be  publicly 
read  by  the  public  crier  at  the  next  market  place,  stating 
that  the  goods  have  been  seized,  and  that  the  hearing  relative 
to  them  IS  to  take  place  on  a  certain  day,  not  being  less  than 
eight  days  from  the  date  of  the  notice ;  and  in  default  of  any 
person'^s  attendance  in  consequence  of  the  notice,  the  justices 
are  to  proceed  in  the  hearing  and  condemnation  of  the 
goods  (a). 

It  has  been  already  noticed,  in  treating  of  the  recoveiy  of 
penalties  for  offences  against  the  customs,  that  averments  with 
regard  to  the  authority  for  bringing  the  information,  and  certain 
Other  things,  are  sufficient  without  proof;  and  that  officers,  &c. 
are  not  disqualified  as  witnesses  by  being  entitled  to  the  whole 
or  a  Mrt  or  the  seizure  or  penalty. 

When  goods  are  seized  for  non-payment  of  duties  or  any 
other  cause,  and  when  any  dispute  arises  whether  the  customs, 
excise,  or  inland  duties,  have  been  paid,  or  whether  they  have 
been  lawfriUy  imported,  or  concerning  the  place  from  which 
they  have  been  brought,  the  proof  lies  on  the  owner  or  daimer 
of  the  goods,  and  not  on  the  officer  who  seizes  them  (bj. 

The  Commissioners  of  the  Treasury,  or  the  Commissioners 
of  the  Customs,  may  direct  any  vessel,  boat,  goods,  or  commo^ 
dities,  seized  under  any  act  relative  to  the  customs,  to  be  de« 
livered  to  the  proprietor,  whether  condemnation  hav^  taken 

faj  0  Geo.  IV.  c  108,  sect  79'  ^bj  6  G^o.  IV.  c.  108,  sect  109. 
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jisce  or  not,  apon  euch  terms  and  conditions  as  they  may  deem 
expedient  (aj. 

Vessels  and  goods  condemned  for  breach  of  any  hiw  rela- 
tire  to  the  customs,  are  to  be  disposed  of.  Goods  admissible 
to  duty,  to  be  sold  by  auction  to  the  best  bidder,  for  not  less 
than  we  duty  upon  importation ;  and  if  th^  do  not  bring 
that,  to  be  put  up  to  sale  for  exportation ;  ana  if  not  sold,  to 
be  destroyed.  Prohibited  goods  to  be  put  up  for  sale  for  ex- 
portation to  the  best  bidder,  and,  if  not  sold,  to  be  destroyed. 
Vessels  calculated  for  fair  trade  to  be  sold  to  the  best  bidder. 
Vessels  calculated  for  smuggling  to  be  broken  up,  and  the  ma- 
terials to  be'sold  to  the  best  bidder.  If  the  commissioners  of  the 
customs  think  any  of  the  vessels  necessary  for  the  public  ser- 
vice,  they  may  cause  them  to  be  used  for  that  purpose  (bj, 

4,  Complamts  against  Officers  o/*  the  Customs^  Sfc, 
If  any  information  or  suit  be  brought  on  account  of  any  sei- 
zure under  any  act  relating  to  the  customs,  and  the  judge  cer- 
tify that  there  was  probable  cause  for  seizure,  the  plaintiff  is 
not  to  have  more  than  twopence  of  damages,  and  the  defendant 
is  not  to  be  fined  above  one  shilling  (c).  No  process  is  to  be 
sued  against  any  officer,  &c.  in  relation  to  the  customs,  until 
one  kalendar  month  afler  notice  given  to  him  (d).  No  evi- 
dence is  to  be  adduced  except  what  is  contained  in  the  no- 
tice (e).  The  officer,  &c.  may  tender  amends  (f).  The 
officer,  &c.  neglecting  to  tender  amends  may  pay  money  into 
court  (g).  Action  is  to  be  commenced  witnin  six  months  af- 
ter the  cause  of  action  has  arisen  (h.) 

For  some  general  observations  with  regard  to  the  jurisdic- 
tion of  justices  in  the  case  of  oflences  by  officers,  see  the  cor- 
responding section  in  the  division  of  this  article,  which  relates 
to  "  Excise.^ 

Informations  before  justices  of  the  peace  fi>r  offences  against 
this  or  any  other  act  relating  to  the  customs,  and  convictions 
for  such  offences,  and  warrants  of  justices  founded  on  such 
convictions,  are  directed  to  be  drawn  ^*  in  the  form,  or  to  the 
<*  effect,^  in  a  schedule  annexed  to  this  act  (i).  Those  forms 
are  annexed  to  this  article.  And  printed  copies  of  them,  with 
blanks,  8cc.  for  use  in  practice,  are  in  the  hands  of  the  officers 


(a)  6  Geo.  IV.  c  108,  sect  44. 
(e)  6  Geo.  IV.  c.  108,  sect.  92. 
(e)  6  Geo.  IV.  c  108,  sect.  94. 
(g)  S  Geo.  IV.  c.  108,  sect.  06. 
(%)   6  Geo.  IV.  c  108,  sect.  82. 


(h)  6  Geo.  IV.  c.  108,  sect  62. 
(d)  6  Geo.  IV.  c.  108,  sect  93. 
(f)  8  Geo.  IV.  c  108,  sect  9ft. 
(h)  6  Geo.  IV.  c  10»,  sect.  97. 
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dTcustomBy  and  are  usually  presented  by  th^m  to  justices  of 
the  peace  when  called  upon  to  act. 

III.  Forms  of  fbocesdinos,  &c.  in  offencxs  against 

EXCISE. 

[As  long  and  formal  precedents  could  not  be  overtaken  in 
the  multipucity  of  cases  which  occur,  and  still  less  separate 
proceedings  for  each  case,  it  is  customary,  in  most  places,  to 
use  concise  forms,  and  to  comprise  many  cases  (for  example, 
20  or  SO)  in  one  information.  A  regular  record  of  conviction 
can  be  drawn  up  in  formal  technical  language  at  any  time  sub- 
sequent to  the  hearing ;  and  no  regular  record  need  ever  be 
drawn  up,  unless  it  be  required  to  sustain  the  conviction  against 
an  appeal,  or  in  defence  to  an  action  for  levying  the  penalty, 
or  the  like.  See  King  against  Barker,  HiL  Term.  1800,  1. 
i;ast's  Rep.  186.] 

I^In  most  places,  the  officer  of  excise  furnishes  printed  forms 
of  informations,  warrants,  and  other  proceedings.] 

[The  information,  the  scheme  or  schedule,  containing  co- 
lumns for  the  names  of  the  defendants,  the  place  and  date  of 
the  offences,  goods  forfeited,  and  penalties  incurred,  and  a 
marginal  column  for  a  memorandum  of  statutes,  and  a  deliver- 
ance for  citation,  are  usually  printed  on  a  fiu^  of  a  sheet  A 
copy  of  the  information  agamst  each  party,  with  a  citation  by 
the  officer,  are  printed  on  a  face  of  a  second  sheet,  and  the 
execution  of  citation  by  the  officer  on  the  other  face  of  the 
second  sheet ;  duplicates  of  the  information  and  citation  being 
made,  one  of  which  is  delivered  to  the  party,  and  the  other  is 
returned  to  the  justices  at  the  hearing,  with  the  execution  filled 
up*  The  judgment,  with  a  scheme  or  schedule,  consisting  of 
columns  for  the  name  of  each  defendant,  whether  he  appeared 
or  not,  whether  the  offence  was  confessed,  proved,  or  not 
proved,  whether  the  defendant  was  convicted,  acquitted,  or 
respited,  goods  forfeited,  penalties  incurred,  and  the  sum  to 
which  each  penalty  is  reduced  by  mitigation,  is  printed  on  the 
second  face  of  the  first  sheet,  on  which  the  information  was 
printed.  A  warrant  to  seize  the  defendant's  goods,  with  the 
necessary  returns,  is  printed  on  the  first  and  second  pages  of 
a  third  sheet.  And  a  warrant  to  arrest  the  person  of  the  de- 
fendant, commonly  called  a  *^  body  warrant,^  is  printed  on  the 
first  and  second  pages  of  a  fourth  sheet]. 
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"  Couty  of         1  ^"^  Be  it  remembered,  that  on  this 
<«  j  *<  day  of  in  the 

^*  year  of  the  reign  of  our  Sovereign  Lord  Sling  George  the 
«  Fourth,  at  in  the  county  of  , 

'^  ,  b^g  one  of  his  Majeaiy^s  of  excisei  as 

^<  well  for  his  said  Majesty  as  for  mmself,  ezhibiteth  to  ai¥l 
^^  befisre  us  and 

**  being  of  his  Majcsty^s  justices  of  the  peace  fi)r 

<f  the  said  residing  near  to  the  respectiTe  places 

f*  where  the  several  offences  mentioned  in  the  fourth  column 
*^  of  the  hereunder  scheme  or  schedule  were  respectively  com* 
**  mitted,  and  forfeitures  of  the  goods  and  dbuittek  mentioned 
^^  in  the  jg/ift  column  of  the  said  scheme  or  schedule  made  and 
*<  incuned,  complaints  and  informations;  which  said  com** 
*<  I^aints  and  informations  are  commenced  and  prosecuted  by 
<<  Older  of  the  commissioners  of  excise ;  and  thereby  informetn 
*^  us,  that  within  three  months  now  last  past,  the  several  and 
^<  respective  persons  named  in  the  first  column  of  the  said 
<^  scheme  or  schedule,  at  the  several  places  respectively  men- 
^  tioned  in  die  second  column  of  the  said  sehemie  or  schedule, 
<*  al  the  several  times  respectively  mentioned  in  the  third 
«(  column  of  the  said  scheme  or  schedule,  have  severally  and 
<<  xespectivdy  been  guilty  of  the  offences  in  that  bdialf  re« 
**  spectively  mentioned  in  the  said  fourth  column,  against  the 
*<  laws  and  statutes  of  excise  ;  which  several  offences,  with  the 
<<  several  forfeitures  of  goods  and  chattels  thereby  incurred. 
«  are  set  forth  opposite  to  or  against  the  names  of  the  said 
<<  several  persons  who  have  committed  the  said  several  offences 
<<  respectively  mentioned  in  the  said  Jburth  column ;  and  the 
«c  penalties  incurred  by  the  said  offences  respectively  are  set 
<'  forth  in  the  siwth  column  of  the  said  scheme  or  schedule, 
**  opposite  to  the  respective  offences :  Alid  thereupon  the  sai4 
**  informant,  as  well  for  his  said  Majesty  as  for  himself,  prays 
''  the  consideration  of  us,  the  said  justices,  in  the  premises ; 
<<  and  that  the  said  several  and  respective  persons  may  b^ 
<*  convicted  of  their  said  several  offences,  may  forfeit  and  pay  the 
<^  said  several  penalties  in  that  behalf  mentioned  in  the  said  sixth 
*<  column,  and  that  the  goods  and  chattels  respectively  men- 
"  tioned  in  the  md  fifth  column  may,  for  the  reasons  in  that 
«  behalf  in  the  said  fourth  column  mentioned,  remain  for* 
«  feited."" 
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[Here  follows  the  scbene  oir  sehedule  of  offimces  with  the 
necessary  columns.] 

«  G  H,  /.  Pr 

"  J  K,  /.  pr 

2.  DeRverance  Jar  cUaHon. 

« At  the  day  of 

**  one  thousand  eight  hundred  and  the  justices  of 

^<  the  peace  for  the  county  of  grant  warrant  to 

**  officers  of  excise  and  constables  to  summon  the  above  men- 
<<  tioned  persons  respectively  to  appear  before  the  said  jus- 
*<  tices  at  upon  the  day  of 

*<  next,  at  ^   oVlock  forenoon,  to  answer  to  the  above 

**  information ;  as  alfo  grant  warrant  to  summon  witnesses  to 
**  appear  at  the  said  time  and  place,  to  give  evidence  in  the 
•*  premises.'" 

«  6  H,  J.  Pr 
"  J  K,  J.  pr 

S.  Ciiaiion  to  he  served  on  ike  defender. 

[This  consists  of  a  copy  of  the  information,  in  so  far  as 
re^ffds  the  defendant,  containing  his  name,  and  a  spedfiea- 
tion  of  the  offence,  and  the  penalty  charged,  and  of  a  copy  of 
the  deliverance  for  citation ;  to  which  is  subjoined  a  citation 
as  follows.] 

*'  I9  officer  of  excise,  charge  you, 

^*  designed  in  the  above  written  in- 

<*  formation  and  deliverance,  to  appear  personally  to  answer 
^*  the  same  before  his  Majesty'^s  justices  of  the  peace  at 
**  upon  the  day  of  at 

**  oVlock  noon ;  ana  if  you  neglect  to  ap. 

<<pear  on  the  day  and  at  the  place  before  mentioned,  the 
<^  justices  will  proceed  to  hear  and  determine  the  matter  of 
**  the  said  information,  as  if  you  were  personally  present. 
**  This  I  do  upon  the  day  of  before 

'<  these  witnessess.^     [Name  and  design  the  witnesses.] 

"  A  B,  officer  of  excise.'" 

4.  Exeadion  of  citation  to  be  returned  by  the  officer* 

[This  is  subjoined  to  a  duplicate  of  the  information,  and 
of  the  deliverance  for  citation,  which  were  delivered  to,  or  left 
for,  the  defender.] 
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«<  I,  oOeer  of 

dcyof  iBtfe  year 

<<  chwged  tbe  above  dcndcr,  to 

befote  bis  MajeBtjr*8  jmtiees  of  Ae  peace,  at  ibe 

place  mentioned  m  tbe  sud  ddireranoe,  to  amwcr  ibe 
**  in  infoimation.  This  I  did,  hy  defiTcriog  to  bin  per- 
^  aonally  apprehended,  a  copy  of  the  said  infimnaiion  and  de- 
*''  Uverance,  and  a  copy  of  dtadon  aabjwied,^  [or]  ^  by  lear. 
«^  ing  with  his  wife,  within  his  dwellim^  place  at 
**  a  copy  of  the  said  information  and  dUrrerance,  and  a  copy 
«<  of  atadon  sulgoined,  to  be  ddiyeved  to  Um^*  [or]  **  hj 
«*  leaving  with  his  servant,  at 

*<  bemg  his  usnal  pbu»  of  business,  a  copy,^  &&  [or  as  the 
case  may  be,  (as  in  the  text),  specifying  in  what  manner,  and 
at  what  particaUtf  place,  the  dtaUon  was  made.]  ^  Before 
<'  these  witnesses,^  [name  and  design  the  witnesses]  <<  beietQ 
*<  with  me  subscribing.^ 

<<  A  B,  officer  of  exdse.^ 

"  C  D,  witness." 

«  E  F,  witness."* 

5.  Conviction. 

*<  Comity  of         \  '<  At  the  time  and  place  appointed  by 
**  j  *<  our  summons,  on  the  complaints  and 

^*  informations  mentioned  on  the  other  side  of  this  paper,  that 
**  is  to  say,  on  this  day  of  at 

'*  at  the  said  the  several  persons  named 

**  in  the  Jirsi  column  of  the  sdieme  or  schedule  on  the  other 
**  side  of  this  paper,  and  also  in  the  ^first  column  of  the  here« 
««  under  scheme  or  schedule  do,  or  do  not  respectively  appear, 
^*  as  set  forth  in  tbe  second  column  of  the  hereunder  scheme 
<*  or  schedule ;  and  their  said  several  and  respective  offences 
*^  mentioned  in  ihe/aiirtk  column  of  the  scheme  or  schedule 
**  on  the  other  side  of  this  paper,  and  also  in  the  tinrd  column 
^  of  the  hereunder  scheme  or  schedule,  being  respectively  con- 
**  fessed,  proved,  or  not  proved,  as  expressed  in  the  Ihird  co- 
**  lumn  of  the  hereunder  scheme  or  schedule ;  we,  the  within- 
*^  named  justices  do  convict,  respite,  or  acquit  the  said  several 
*^  persons  of  their  said  several  and  respective  offences,  as  stated 
**  m  the  fourth  column  of  the  hereunder  scheme  or  schedule : 
*<  It  is  therefore  now  here  considered  and  adjudged  by  us, 
*'  the  said  justices,  that  the  said  several  persons  so  named  as 
<*  above-mentioned,  (if  not  acquited  or  respited),  have  for  their 
**  said  several  offences,  respectively  forfeited  the  penalties  and 
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<<  uama  of  money  neiltiaiied  in  the  tixih  column  of  the  here* 
«  under  scheme  or  schedule ;  and  that  the  goods  and  chatt^ 
**  mentioned  in  iheMh  column  of  the  scheme  or  sdiedide  on 
*'  the  other  side  of  this  paper,  and  also  in  ibej^h  coluaui  of 
<*  the  hereunder  scheme  or  schedule  are,  for  the  reasofis  in 
that  hehalf  aforesaid,  forfeited ;  and  which  said  penalties  or 
sums  of  money,  if  mitigated,  we  the  said  justices  have  now 
*'  here  mitigated  and  lessened  to  the  seyeral  and  respective 
«<  sums  mentioned  in  the  ^ecenOi  column  of  the  hneunder 
'<  scheme  or  schedule,  and  hereunder  set  opposite  to  or  against 
^  the  respective  names  of  the  said  several  persons  so  named  aa 
^  above-mentioned :  and  we  the  said  justices  now  here  ac^udce^ 
<<  that  the  said  foifeitures  and  penalties  be  diatribated  aa  ue 
^^  law  directs. 

<<  Given  under  our  hands  at  aforesaid,  thia 

^<  said  day  of 

[Here  follows  the  scheme  or  schedule  of  ofiences,  with  the 
necessary  columns*] 

"  G  H,  J.  P. 
«  J  K,  J.  pr 

6.  Warrant  to  Seize  Goods  for  a  Penalty  on  Judgment 

• 

<<  To  and  officers  of  excise, 

^  and  to  aither  of  them,  and  to  such  other  person  and 
<<  persons  as  they  or  either  of  them  shall  take  to  their 

*<  assistance. 

« 

'<  We  whose  hands  are  hereunto  set,  two  of  his  Majesty^s  jus* 
<*  tices  of  the  peace  in  and  for  the  county  of  do, 

<'  in  his  said  Ma^esty^s  name,  authoriae  and  command  you,  and 
(€  every  of  you,  that,  upon  the  goods  and  chattels  of 
<'  of  in  the  county  of 

<<  you,' or  any  of  you,  do  levy  the  sum  of  pounds 

<^  shillings  of  lawful  money  of  Great  Britdn,'" 

[^'  by  us  mitigated  and  lessened  from  the  sum  of 
<<  of  like  lawral  money,^  if  there  was  a  mitigation]  "  recovered 
<<  against  him  by  officer  of  excise,  who,  by 

<<  Older  and  direction  of  the  commissioners  of  excise,  prosecuted 
<<  88  well  for  our  Sovereign  Lord  the  King  as  for  himself,  for 
«  a  certain  offence  committed  by  the  said 
<<  against  the  laws  and  statutes  of  excise ;  that  is  to  say,^  [de- 
scribe the  offence  in  the  words  of  the  information]  :  *<  Where- 
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■'  of  he  tbe  said  *  is  duly  convicted  befivie 

**  us,  and  for  the  levying  ihereof  you  are  to  seiie,  take,  and 
*<  carry  away  the  goods  and  chattels  aforesaid ;  and  if,  in  five 
<«  days  next  after  such  seiiure,  the  said  sum  of 
<*  poimds  shillings,  t<^ether  with  the  reasonable 

<*  charges  of  taking  and  keeping  the  said  goods  and  chattels, 
'*  shaQ  not  be  pai^  then,  and  in  such  case,  after  the  expira- 
<<  tion  of  the  said  €ve  days,  you  are  to  make  sale  therecv,  or 
*<  so  muoh  thereof  as  shaU  be  sufficient  to  levy  the  said  sum  of 
^^  which,  when  levied,  you  are  forthwith  to 

*<  pay  to  ix>lleotor  of  excise,  for  the  coUectioii 

'<  called  colleotion,  for  the  time  being,  to 

*^  be  by  bim  distributed  and  applied  according  to  the  staiuto 
^^  in  such  case  made  and  provided ;  and  i^  after  levying 
<<  thereof,  together  with  the  reasonable  expenoes  attending 
^  ihe  taking,  Keeping,  and  sale  of  the  said  goods  and  chattels, 
***  any  overplus  shall  remain  of  the  money  arising  by  sale 
*^  thereof,  you  are  to  render  such  oveiplus  to  the  said 
*^  ;  and  all  constables  of  the  said  county  are  here- 

'*'  by  required  to  be  aiding  and  assisting  to  you  in  the  due  exe^. 
***  cution  hereof.     But  in  case  sufficient  distress  cannot  be 
**  found  whereon  to  levy  the  said  sum  of 
*^  pounds  shillings,  you  are  forthwith  to  certify 

<<  the  same  to  us  the  said  justices,  together  with  a  return  of 
*<  this  precept.    Given  under  our  hands  at  ia 

^  the  said  county  of  this  day  of 

*^  in  the  year  of  his  said  Majesty^s  reign,  and  in  tfae^ 

«  year  of  our  Lord  one  thousand  -eight  hundred  and 

"  G  H,  J.  P. 

«  J  K,  J.  pr 

7.  Return  io  be  made  en  Warrani  where  no  GooSe  can 

be/ound, 

^*  We  officers  of  excise,  do  heieby 

•*  ceHify  to  and  two  of  his 

**  Majesty'^s  justices  of  the  peace  in  and  for  the  county  c^ 
*^  that,  by  virtue  of  the  within  warrant  from 

'*^  the  said  justices  to  levy  the  sum  of  pounds 

'<  shillings,  upon  the  goods  and  chattels  of 

'^  we  have  made  diligent  search  for  such 

goods  and  chatttels,  and  that  we  cannot  find  out  or  discover 
any  goods  or  chattels,  and  we  do  not  know  or  can  find  that 
'^  the  said  hath  any  goods  or  chattels  what- 

"  soever,  whereon  the  said  sum  can  be  levied.     Witness  our 
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• 
<<  bands  at  in  the  jcounty  of  this 

**  day  of  one  thousand  eight  hundred 

«*  and 

«  A  B.'* 
"  C  D.'* 

8.  Return  tohere  pari  of  the  PenaUy  %8  Levied. 

«  We  officers  of  excise,  do  hereby  certift^ 

*<  to  and  two  of  his  Majesty  s 

**  justices  of  the  peace,  in  and  for  the  county  of 
**  that  we  have  levied  by  distress  and  sale  of  the  goods  and 
**  chattels  of  the  sum  of  which 

<*  said  sum  we  have  paid,  or  have  ready  to  pay  to 
**  the  coHector  of  collection,  as  by  the  withia 

'*  warrant  of  the  said  justices  we  are  commanded ;  and  we  do 
**  further  certify  to  the  said  justices,  that  the  said 
*<  hath  not  any  other  goods  or  chattels  whereon  we  can  levy 
**  the  residue  of  the  said  sum  of  or  any  part 

^  thereof.     Dated  this  day  of  ia 

^  the  year  one  thousand  eight  hundred  and 

«  A  B.* 

9*  Warrant  to  arrest  the  Body  of  the  Defendant  upon  a  rd- 
ium  of  the  First  Warranty  that  he  haih  no  GooJky  ^c. 

<<  To  and  officers  of  excise, 

**  and  to  either  of  them,  and  to  such  other  person  and 
**  persons  as  they,  or  either  of  them,  shall  take  to  their 
<*  assistance,  and  to  the  keeper  of  the  tolbooth  or  jail 
**  at  in  the  said  county  of 

<<  Whereas  we  whose  hands  are  hereunto  set,  two  of  his 
f  <  Majesty^s  justices  of  the  peace  in  and  for  the  said  county 
**  of  by  our  warrant,  under  our  hands,  bearing 

««  date  the  day  of  now  kst  past,  did 

*<  require  and  command  you  the  said  and 

**  or  either  of  you,  to  levy  the  sum  of 

*'  pounds  shillings  therein  mentioned, 

^*  npon  the  goods  and  chattels  of  And  whereas  you 

*'  the  said  by  a  return  and  certificate  under 

<«  your  hand,  bearifig  date  the  day  of 

^*  have  certified  to  us,  that,  having  made  diligent  search 

<^  for  such  goods  and  chattels,  you  cannot  find  any  whereon 
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^<  to  levy  tbe  said  sum  of  pounds 

<<  shillings,  or  any  part  thereof  ;*"  [or,  *'  vou  have  levied,  by 
<*  distress  and  sale  of  the  goods  ana  obatt^s  of  the  said 
«  the  sum  of  pounds  shillings,  in  part  of  the 

*<  said  suin  df  pounds  shillings,  and  that 

<*  the  said  hath  not  any  other  goods  or  chatteb 

**  whereof  you  could  levy  the  residue  of  the  said  sum  of 
«<  pounds  shillings,  or  any  part  thereof,^ 

if  part  of  the  penalty  has  been  levied].  *^  We,  the  said  jus-. 
^*  tices,  do  therefore,  in  his  said  Miyesty^s  name,  hereby 
<<  authorise,  require,  and  command  you,  every,  or  any  of  you, 
**  to  take  and  arrest  the  body  of  the  said  and 

*^  him  forthwith  to  carry  to  the  tolbooth  or  jail  at 
^  in  the  said  county  of  and  there  to  deliver  him 

**  into  the  custody  of  the  jailor  or  keeper  of  the  said  tolbooth 
**  or  jail,  together  with  this  warrant :  And  we,  the  sud  jus* 
«*  tices,  do  also  command  you,  the  said  keeper  of  the  said  tol- 
**  booth  or  jail,  to  receive  into,  and  safely  keep  in  your  custody, 
**  in  the  said  tolbooth  or  jail,  the  body  of  the  said 
«*  for  six  calendar  months,  or  untU  he  shall  satisfy  and  psy  the 
<«  sum  of  pounds  shillings,^  [or 

^*  the  sum  of  pounds  shillings,  being 

'^  the  residue  of  the  siud  sum  of  pounds 

**  shillings,^  where  any  part  of  the  penaltv  has  been  levied! 
*«  of  lawftil  mqpey  of  Great  Britain,^  [««  by  us  mitigated  and 
**  lessened  from  the  sum  of  pounds 

«<  shillings  of  like  lawful  money ,^  if  there  was  a  mitigation,] 
<<  by  us,  the  said  justices,  adjudged  against  him  upon  an  in- 
**  formation  exhibited  against  him  by  officer  of 

'<  excise,  as  well  on  benalf  of  his  Majesty  as  of  himself,  by 
*<  order  and  direction  of  the  commissioners  of  excise,  for  a  cer- 
**  tain  offence  committed  by  the  said  against  the  laws 

**  and  statutes  of  excise,  that  is  to  say,^  [describe  the  oflence 
in  the  words  of  the  information]  ^*  whereof  he  stands  convicted 
**befinreus,  the  said  justices;  and  all  constables  and  other 
^*  peace  officers  are  hereby  required  to  be  aiding  and  assisting 
•<  to  you  in  the  due  executiim  nereof ;  and,  for  so  doing,  this 
**  shiul  be  to  you,  or  any  of  you,  a  sufficient  warrant  and 
*^  authority.     Given  vmder  our  hands  at  the 

<<  day  of  in  the  year  of  our  Lord  one 

'<*  one  thousand  eight  hundred  and 

G  H,  /.  pr 

J  K,  J.  pr 

[It  is  easy  to  vary  the  forms  where  citcumstances  require  it.] 
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IV.  Forms  of  proceedings,  &c.  in  offences  against 

THE  CUSTOMS. 

[These  are  the  fonns  prescribed  by  the  act  6  Geo.  IV.  c. 
108,  as  mentioned  in  a  preceding  part  of  this  article]. 

1.  F&rm  of  hiformaiion  before  justices  of  the  peace^  where  the 
party  charged  is  a  stSned  qfh%9  Majesty ^  and  apecuni^ 
ary  penalty  is  inflictea, 

Coiinty  of  V^  Be  it  remembered,  that 

to  wit.  j  **  on  the  day 

«  of  in  the  year  of  our  Lord  one  thousand  eight 

*^  hundred  and  ,  A  B,  officer  of  customs,  who 

*'  is  directed  by  the  commissioners  of  his  Majesty^s  customs  to 
<<  prefer  this  information,  gives  us  G  H  and  J  E,  Esquires, 
<*  two  of  his  Majesty'^s  justices  of  the  peace,  to  understand  and 
**  be  informed,  that  C  D,^  [design  him]  <<  bemg  a  subject  of 
"  bis  Majesty,  on  the  day  of  ,  in  the  year  of 

^'  our  Lord  one  thousand  eight  hundred  and  ^  [here 

state  the  o£Pence]  *^  contrary  to  the  form  of  the  statute  in  that 
<<  case  made  and  provided,  whereby  the  said  C  D  hath  for- 
*^  feited  the  sum  of  ."^    [Sums  to  be  expressed 

in  toords,  not  in  figures]. 

"  G  H,  J.  pr 

«  J  K,  J.  Pr 

S.  Form  of  a  Conviction  to  be  used  for  an  offence  in  cases 
where  a  pecuniary  penalty  is  inflicted  upon  the  cffender 
bemg  a  subject  of  his  Mcjesty, 

^*  County  of  V'  ^  ^^  remembered,  that 

*  to  wit.  J  "on  the  •  *  day 
^  of                       in  the  year  of  our  Lord  one  thousand  eight 

*  hundred  and  an  information  was  exhibited  by 
'  A  B,  officer  of  customs,  before  us  G  'H  and  J  E,  Esquires, 
^  two  of  his  Maj€»ty^8  justices  of  the  peace,  against  C  D  ;'^ 

[desigp  him]  <<  which  saod  information  charged,  that  the  said 
^  C  I),  on  tne  day  of  in  the  year  of  our  Lord 

^  one  thousand  eiffht  hundred  and  ,^  [here  state 

the  ofienoe  as  in  the  information]  *^  contraiy  to  the  form  bi  the 
^  statute,  which  offence  has  been  duly  proved  before  us  the 
^  said  justices.  We  do  therefore  adjudge,  that  the  said  C  D 
^  hath  forfeited  for  his  said  offence  tne  sum  of  ^ 
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[In  cases  where  (he  magisCnites  exercise  the  pofwer  of  mid^ 
tiomy  add  these  words]  ^^  whid  said  sum  of  ,  we  ibe 

*^  said  justices  do  hereby  mitigate  to  the  sum  of  '^. 

"  Given  under  our  hands  and  seals,  the  day  of 

«  one  thousand  eight  hundred  and 

**  G  H,  j:  pr 
«  J  K,  J.  p. 

3.  Form  of  warrant  qfcommiimtnt  iogooljbr  apendUy. 

County  of  1  <<  To  A  B,  officer  of  customs, 

to  wit  j      **  and  to  £  F,  the  gaoler  or 

keeper  o£  the  at  in  the 

**  Whereas  C  D^  [design  him]  ^  has  been  duly  convicted  be- 
*^  fore  us  G  H  and  J  E,  Esquires,  two  of  his  Majesty'*8  ju8ti« 
"  ces  of  the  peace,  of  having^  [state  the  offence  as  in  the  in- 
formation]  *^  And  whereas  we,  the  sud  justices,  did  adjudge 
'*  that  the  said  C  t)  had  forfeited  for  his  said  offence  the  sum 
^*  of  ^  [If  the  justices  miti^ted  the  penalty,  add] 

'^  which  sum  we  the  said  justices  did  mitigate  to  the  sum  of 
**  (And  whereas  it  appears  to  us  the  said  justices,  that 

*^  the  said  C  D  has  not  sufficient  goods  or  chattels  whereon  to 
*^  levy  the  said  sum  of  ,  and)  which  said  sum  of 

*^  ,  has  not  been  paid ;  these  are  therefore  to  re- 

'^  quire  you,  the  said  A  B,  forthwith  to  take,  carry,  and  convey 
'<  the  said  C  D  to  the  at  in  the 

*<  and  to  deliver  him  into  the  custody  of  the 

**  gaoler  or  keeper  of  the  said  ;  and  we,  the  said 

**  justices,  do  hereby  authorise  and  require  you  the  said  £  F, 
**  the  gaoler  or  keeper  of  the  said  ,  to  receive 

**  and  take  the  said  C  D  into  your  custody,  and  him  safely  to 
**  keep,  until  he  shall  duly  pay  the  said  sum  of 

**  Given  under  our  hands  and  seals,  at  in  the 

**  county  of  this  dav  of 

<*  in  the  year  pf  our  Lord  one  thousand  eight  nundred  and 

*^GH,J.Pr 

«  J  K,  /.  pr 

4-  WarrarU  of  distress.  . 

«  County  of  )  «  To  A  B 

«  to  wit.  j 

*«  Whereas  C  D"  [design  him]  "  has  been  duly  convicted  be- 
« lore  us,  G  H  and  J  K,  £squires,  two  of  his  Majesty's  justi- 
«  ces  of  the  peace,  of  the  offence  of  having''  [here  state  the  of- 

K2 
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fence  as  in  the  infiarmation]  <^  And  whereas  the  said  C  D  has 
*^  forfeited  for  his  said  offence  the  sum  of  ,  which 

**  said  sum  of  has  not  been  paid ;  these  are 

"  therefore  to  command  you  the  said  A  B  to  levy  the  said  sum 
**  of  ,  by  oistress  and  sale  of  the  goods  and  chat- 

*'  tels  of  the  said  C  D ;  and  we  the  said  justices  do  hereby  or- 
^^  der  and  direct  the  goods  and  chattels  so  to  be  distrained  to 
<<  be  sold  and  disposed  of  within  days  after  such 

**  distraint,  unless  the  said  sum  of  ,  for  which 

^^  such  distress  shall  be  made,  together  with  the  reasonable 
*^  charges  of  taking  and  keeping  such  distress,  shall  be  sooner 
<<  paid.  And  you  the  said  A  B  are  hereby  commanded  to  cer- 
<^  tify  to  us,  the  said  justices,  on  the  day  of 

'*  next  ensuing,  what  you  shall  do  by  virtue  of  thia 

**  warrant.     Given  under  our  hands  and  seals  at 
**  in  the  this  day  of 

'^  in  the  year  of  our  Lord  one  thousand  eignt  hundred  and 

"  G  H,  /.  pr 
«  J  K,  /.  pr 

6.  Form  of  information  be/ore  Justices  ofihepeace^  where  the 
parti/  charged  is  a  seaman  or  sei^Hnff  man,  and  p  and 
able  to  serve  his  Myestjf  in  his  naval  service, 

<^  County  of  V'  Be  it  remembered,  that  on  the 

«  to  wit.  j      «  day  of 

*^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
*<  ,  A  B  officer  of  customs,  who  is  directed  by  the 

<^  commissioners  of  his  Majesty^s  customs  to  prefer  this  infor- 
<*  mation,  gives  us  G  H  and  J  K,  Esquires,  two  of  his  Majes- 
'<  ty'^s  justices  of  the  peace,  to  understand  and  be  informed, 
**  tnat  C  D*"  [design  him]  <<  being  a  subject  of  his  Majesty, 
<*  and  a  seaman  and  seafaring  man,  and  tit  and  able  to  serve 
'<  his  Majesty  in  his  naval  service,  on  the  day  of 

*^  in  the  year  of  our  Lord  one  thousand  eight 

<<  hundred  and  ^^  [here  state  the  offence] 

<<  contrary  to  the  form  of  the  statute  in  that  case  made  and 
*^  provided,  whereby  the  said  C  D  hath  become  liable  to  serve 
"  nis  Majesty  in  his  naval  service,  for  the  term  of  five  years. 

«GH,  J.P,^ 
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6.  Form  of  a  conviction  where  the  party  convicted  is  a  seaman 
or  seafaring  man^  andJU  and  able  to  serve  his  Mcyesty  in 
his  naval  service* 

'<  County  of  )  <<  Be  it  remembered,  that  on  the 

«  to  wit.  j      «  day  of 

^*  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
**  ,  an  information  was  exhibited  before  us  G  H  and 

<<  J  K»  Esquires,  two  of  his  Majesty'^s  justices  of  the  peace, 
«  against  C  D^  [design  him]  '<  by  A  B,  officer  of  customs, 
<<  which  said  information  charged,  that  the  said  C  D  beinff  a 
<<  subject  of  his  Majesty,  and  a  seafaring  man,  and  fit  and  able 
**  to  serve  his  Majesty  in  his  naval  service,  on  the 
**  day  of  in  the  year  of  our  Lord  one  thousand 

<<  eight  hundred  and  ,'*"  [here  state  the  offence  as 

in  the  information]  *^  contrary  to  the  form  of  the  statute  in  that 
<<  case  made  and  provided,  which  offence  has  been  duly  proved 
<<  before  us  the  said  justices ;  and  it  appearing  to  us  the  said 
**  justices,  that  the  said  C  D  is  a  seafaring  man,  and  fit  and 
c<  able  to  serve  his  Majesty  in  his  naval  service,  we  the  said 
*^  justices  do  therefore  adjudge  the  said  C  D  to  serve  in  his 
**  Mmesty'^s  naval  service  for  the  term  pf  five  years.  Given 
^'  under  our  hands  and  seals,  this  day  of 

^*  in  the  year  of  our  Lord  one  thousand  ^ight  hundred  and 

"  G  H,  J,  p: 
^«  J  K,  J.  p: 


7.  Form  of  a  xoarrant  of  commitments  serve  in  the  navy. 

"  County  of  1  «  To  A  B,  officer  of 

**  to  wit.  j      *^  and  to  the  commander  of 

*^  one  of  his  Majesty^s  ships  of  war. 

*<  Whereas  C  D^  [design  him]  ^^  has  been  duly  convicted  be- 
**  fore  us  G  H  and  J  K,  Esquires,  two  of  his  Majesty'^s  justi- 
**  ces  of  the  peace,  upon  the  information  of  , 

<*  officer  of  customs,  of  having^  [here  state  the  offence  as  in  the 
information]  '<  And  whereas  the  said  C  D  has  not  proved  that 
**  he  is  not  a  subject  of  his  Majesty  ;  and  being  a  seafaring  man 
**  and  fit  and  able  to  serve  his  Majesty  in  his  naval  service, 
'<  we  the  said  justices  did  adjudge  the  said  C  D  to  serve  his 
*<  said  Majesty  in  his  naval  service  for  the  space  of  five  years, 
*<  pursuant  to  the  statute  in  that  case  made  and  provided ) 
«<  These  are  therefore  to  require  you  the  said  A  B  to  carry  and 
**  convey  the  said  C  D  on  board  of  one  of  his  Majesty's  ships, 
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^<  in  order  to  his  servinff  his  Majesty  in  his  naval  service ;  and 
<<  we,  the  said  justices,  do  hereby  require  the  commander  of  his 
*<  Ifajesty'^s  ship  to  whom  this  warrant  is  delivered,  to  receive 
'<  and  take  the  said  C  D  on  board  his  said  Majesty^s  ship,  in 
<<  order  to  his  serving  in  his  naval  service  for  the  period  of  five 
<<  years  as  aforesidd.  Given  under  our  hands  and  seals,  at 
«  in  the  this  day  of 

<f  in  the  year  of  our  Lord  one  thousand  eight 

**  hundred  and 

«  J  K,  /.  pr 

8.  Form  qfinfbrnuUion  before  justices  qfihepeace^  where  the 
party  charged  ts  not  a  subject  of  his  Majesty. 

<^  County  of  \  ^<  Be  it  remembered,  that  on  the 

«  to  wit  j      «  day  of 

**  in  the  year  of  our  Lord  one  thousand  eight  nundred  and 
*<  ,  A  B  officer  of  customs,  who  is  directed  by  the 

'<  commissioners  of  his  Majesty^s  customs  to  prefer  this  mfbr. 
*^  mation,  rives  us  G  H  and  J  K,  Esquires,  two  of  his  Majes- 
« ty^s  justices  of  the  peace,  to  understand  and  be  informed, 
«<  that  C  D"^  [design  lum]  "  not  being  a  subject  of  his  Majes- 
*^  ty,  on  the  day  of  in  the  year  of 

^<  our  Lord  one  thousand  eight  hundred  and  ,^ 

[here  state  the  offence,  setting  forth  that  the  same  took  place 
within  one  league  of  the  coast  of  this  kingdom]  "  contrary  to 
<*  the  form  of  the  statute  in  that  case  made  and  provided,  where- 
<'  by  the  said  A  B  hath  forfeited  the  sum  of 

«  G  H,  J.  pr 

«•  J  K,  /.  pr 

9«  Form. <^  a  conviction  to  be  used  in  the  case  qfihe  person 
charged  not  being  a  subject  of  his  Majesty. 

^  <39VBity  of  )  <<  Be  it  remembered,  that  on  the 

«*-  to  wit.  J     «  day  of 

*<  In  the  year  of  our  Lord  one  thousand  eight  hundred  and 
**  ,  an  information  was  exhibited  by  *A  B,  an  offi- 

^'  cer  of  the  customs,  before  us  G  H  and  J  E,  Esquires,  two 
*<  of  his  Majesty^s  justices  of  the  peace,  against  C  D,^  [design 
himi  *<  which  said  information  charged,  that  the  said  C  f>  on 
«<  the  day  of  in  the  year  of  our 

^  Lord  one  thousand  eight  hundred  and  ,^  [here 

state  the  ofience  as  in  the  information,  setting  forth  thM  the 
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same  took  place  within  one  league  of  the  coast  of  this  kinfl. 
dom]  ^*  contrary  to  the  form  m  the  statute  in  that  case  made 
<^  and  proyided ;  which  offence  has  been  duly  proved  before  ua 
*<  the  said  Justices ;  we  do  therefore  adju<lge,  that  the  said 
^<  C  D  hath  forfeited  for  his  said  offence  the  sum  of 
.^  Given  under  our  hands  and  seals,  this 
day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and 

«  G  H,  J.  P. 
"  J  K,  /.  P. 

10.  JForm  qfa  warrant  qf  cammUment  to  gadk  of  a  person 

not  being  a  eubject  of  His  Majesty, 

<<  County  of  1  <<  To  A.  B.   officer  of  Customs 

'*  to  wit.  j  <<  and  to  E.  F.  the  gaoler  or  keeper 

<*  of  the  at  in  the 

<<  Whereas  C  D^  [design  him]  <<  not  being  a  subject  of  His 
*'  Majesty,  has  been  duly  convicted  before  us  G  H  and  J  K, 
^*  Esquires,  two  of  His  Majesty^s  Justices  of  the  peace,  of 
^^  havmg'^  [here  state  the  offence  as  m  the  information,  setting 
forth  that  uie  same  took  place  within  one  league  of  the  coast 
of  thifi  kingdom]  *<  And  whereas  We,  the  said  justices,  did 
«  adjudge,  that  the  said  C  D  had  forfeited  for  his  said  offence 
'*  the  sum  of  which  said  sum  of 

*'  has  not  been  paid ;  These  are  therefore  to 

require  you,  the  said  A  B  forthwith  to  take,  cany,  and  con- 
vey the  said  C  D  to  the  at  in  the 
and  to  deliver  him  into  the  custody  of  the  saoler  or  keeper 
*'  of  the  said  ;  and  We,  the  said  justioesy  do  here* 
'*  by  anthorise  and  require  you^  the  said  E  F,  the  gaoler  or 
^*  keeper  of  the  said  to  receive  and  take  the 
*'  said  C  D  into  your  custody,  and  him  safely  to  keep  until 
^*  he  shall  duly  pay  the  said  sum  of  Given 
<(  under  our  hands  and  seals  at  in  the 
*'  this  day  of  in  the 
**  year  of  our  Lord  one  thousand  eignt  hundred  and  ^ 

"  G  H,  J.  pr 
«  J  K,  J.  pr 

11.  Form  of  an  in/brmation  against  an  officer  of  customs. 

"  'County  of  1  "  Be  it  remembered  that,  on  the 

*^  to  wit.  j«  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


(C 
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<*  9  A  B>  officer  of  the  customs,  who  is 

"  by  the  conunissionen  of  his  Majesty^s  customs  to  prefer  this 
<*  information,  gives  us  ,  Esquires,  two  of 

<<  his  Majesty^s  justices  of  the  peaoe,  to  understand  and  be  in- 
*<  formed  that  C  D,  officer  of  the  customs,  on,^  &c.  [here  state 
the  offence]  **  contrary,  &o.  whereby  the  said  C  D  has  fcHrfdt- 
<^  ed  the  sum  of 

•'  G  H,  J.  PT 
«  J  K,  J.  pr 

[The  forms  of  conviction  and  commitment,  numbered  8  and 
8,  may  be  applied  to  this  case  J 

For  the  amount  of  bail  in  certain  offences  agtunst  (he  reye* 
nue,  see  BaSi^  sect.  To  find  Bail* 


FAIRS  AND  MARKETS. 

It  is  understood  to  be  usual,  and  seems  proper,  that  one  of 
two  justices  be  present  at  fairs  and  markets,  with  some  peace 
officers,  for  preserving  order,  and  for  granting  warrants,  if  ne- 
pessary. 

It  may  be  mentioned  that,  by  the  act  of  parliament  rectify- 
ing the  Kalendar,  fairs  and  markets,  then  existing,  depending 
on  the  nominal  days  of  months,  and  all  courts  mcident  to  such, 
are  directed  to  be  held  according  to  <*  the  same  natural  days ; 
^  that  is  to  say,  eleveir  days  later'^  (a).  See  farther  as  to  Old 
Style,  Tcu^y  sect.  Landlord's  Obligations,  Note;  Servani^ 
pect  Servant's  Obligations,  Note ;  Fiahmg^  sect.  Salmon,  Note. 

Whether  stolen  goods  sold  in  markets  be  transferred,  see 
Stde^  sect.  What  may  be  Sold. 

See  Falsehood^  &c.  sect.  False  Weights  and  Measare»«-i 
FprestaOin^  and  Regrating-^Hawkers  atid  Pedlars. 


FALSEHOOD  AND  FRAUD. 

I.   FOBCERY  OF  WRITINGS. 

Ths  more  audacious  and  dangerous  kinds  of  forgery,  or  fiiL 

(aj  24  Geo.  II.  c  23,  sect.  4. 
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taiittrtkm  cl  muogSy  e,  g.  feloniously  making  and  publishing  r 
writing,  to  the  prejudice  of  another,  as  the  signed  instrument 
•f  a  person  who  has  not  subscribed  it,  are  punishable  capitally, 
by  practice  (a)  ;  but  the  Court  of  Justiciary  have  the  power 
ex  mitigation  (b). 

By  spedal  statute,  it  is  made  capital  to  Jorge  or  alter y  in 
Great  Britain,  ^<  any  deed,  will,  testament,  bond,  writing  ob- 
*<  ligatory,  bill  of  exchange,  promissory-note  for  payment  of 
*<  money,  indorsement  or  assignment  of  any  bill  of  exchange 
**  or  promissory  note  for  payment  of  money,  acceptance  of  any 
«  bill  of  ^change,  or  any  acquittance  or  receipt  either  for 
«<  money  or  goooA  or  any  accountable  receipt  for  any  note, 
*'  bill,  or  other  security  for  payment  of  money,  or  any  war- 
<*  rant  or  order  for  payment  of  money  or  deUvery  of  goods 
*<  with  intention  to  defraud,^  or  to  *^  offer,  dispose  of,  or  put 
,  **  away,^  such  forged  or  altered  writ  (c)^  or  to  forge  or  alter 
any  bond  or  obligation  of  the  Bank  of  England,  or  any  in- 
dorsement upon  It,  or  to  offer  or  dispose  of  such  forged  or 
altered  writ,  or  to  demand  money  upon  it,  from  such  bank, 
in  order  to  defraud  it,  or  any  other  person  or  body,  knowing 
it  to  be  forged  or  altered  (d). 

It  will  not  avail  the  person  accused  of  the  forgery  of  writ- 
ings, that  the  subscription  bus  been  awkwardly  imitated  (e). 
Nor  is  it  material  that  there  has  been  no  imitation  at  all ;  as, 
where  the  name  of  a  person  who  cannot  write  is  forged  (f) ; 
or  where  the  name  of  the  forger  (which  he  adhibits)  happens 
to  be  the  same  as  that  of  the  party  who  is  feloniously  per- 
sonated (g)  (  or,  perhaps,  where  the  name  is  fictitious,  with 
the  assumption  of  a  certain  character  and  description  to  gain 
credit  (h)  ;  or  where  notaries  sign  for  a  person  who  has  given 
them  no  authori^  (i)  \  or  where  one.perscmiites  another,  and 
authorises  notaries  to  sign  a  deed  in  his  name  (j). 

It  rather  appears,  that  the  tearing  off  a  genuine  subscription, 
and  affixing  it  to  a  fSedse  deed,  and  the  insertion  of  a  bill  or 
promissory-note  or  the  like,  in  an  interval  above  a  genuine 
.subscription,  are  punishable  capitally  (k). 

The  forgery  of  the  names  of  witnessss  to  a  deed  may  not  be 
capital  (at  least,  unless  it  be  fSedse  m  gremio^  by  antedating  or 
otherwise,  for  some  fraudulent  purpose),  for  the  deed  is  not 
theirs;  but  it  is  capital  to  forge  the  names  of  witnesses  to  a 

fa)  Hume,  L  138.137* 

(b)  IMd.  166.  (e)  46  Geo.  III.  c  89,  sect.  1.  (d)  Sect.  2. 

(•)  Hume,  L  137.        (f}  Ibid.  (g)  Ibid.  138.  (h)  Ibid.  ISO. 

(i)  IMd. 

(j)  Hume,  i.  140.  (k)  Ibid.  141. 
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• 

Botaruil  iiutruiaent,  for  the  iBStnolMBft  u  «  MUfih  thois  « the 
Botary'^s  (a). 

It  is  not  material  whether  the  writing  be  a  formal  deed,  or 
otherwise  (b)  ;  or  whether  it  be  good  in  kw  (c) ;  or  whether 
h  be  a  private  or  a  public  deed  (dj.  The  smaUness  of  the  sum, 
though  it  may  sometimes  mitigate,  does  not  alter  the  capital 
oonclusion,  so  as  to  entitle  to  bail  fe). 

In  the  falsehood  of  writings  (which  it  has  in  common  with 
all  the  epedes  of  this  offence)  the  crime  is  not  complete  by  the 
fiibrication  of  the  writing,  unless  it  be  also  uttered  or  put  to 
use  Cf).  It  is  as  presumed  utterer,  or  privy  to  the  uttering, 
that  the  forger  is  punished  (gj.  It  is  not  necessary  that  the 
deed  pass  as  genuine ;  it  is  sufficient  that  it  has  been  offi^red 
or  used  as  such  (h).  Giving  it  to  an  accomplice  as  false,  is 
not  uttering  in  this  sense;  though,  if  the  accomplice  utter  it, 
the  giver  is  art  and  part  of  the  uttering ;  but  it  is  a  crime  of 
its  own  kind,  and  punishable  with  transportation  (i).  By  a 
late  statute,  however,  (of  which  this  section  has,  by  the  nar- 
rowest majority,  been  found  to  extend  to  notes  issued  by  the 
Bank  of  Scotland,  as  well  as  to  the  notes  of  the  Bank  of  £ng« 
land  (j)t  for  it  undoubtedly  extends  to  Bank  of  England 
notes  in  Scotland),  it  is  punishable  with  14  years  transporta- 
tion, knowingly  to  receive  any  forged  bank  notes,  bank  bills  of 
exchange,  bank  post  bills,  or  blank  bank  notes,  blank  bank 
Klls  of  exchange,  or  blank  bank  post  biUs,  or  to  possess  such 
without  excuse  (kj. 

The  forgery  must  be  felonious,  or  with  intent  to  injure. 
Thus,  it  is  not  forgery  (though  incorrect)  if,  to  accommodate 
another  who  cannot  write,  and,  at  his  desire,  a  person  sign  a 
draught  or  receipt  in  the  name  of  that  other.  But  it  is  forgeiy, 
if  there  be  a  purpose  to  gain  any  sort  of  advantage,  though  it 
Aould  not  amount  to  cheating ;  for  instance  (though  the  ex- 
cuse might  be  considered  in  tne  sentence)  to  frame  a  voucher 
for  a  debt,  though  justly  due  (I), 

A  person  is  art  and  part  of  forgery,  and  punishable  as  the 
forger,  by  immediate  assistance  lent  to  the  fabrication;  as 
scrolling,  dictatmg,  writing,  or  signing  (mj.  He  is  also  art 
and  jpart,  by  wittingly  using  the  fijfie  writ,  though  not  £rom 
the  nrst  privy  to  its  cnaracter  (n).  He  is  so  also  by  procuring 
the  forgery  (oj.    With  regard  to  remote  assistance  in  the  exe- 

faj  Hume,L  141_3. 

fb)  Ibid.  142.            re)  Ibid.            fdj  Ibid.  143.  ft)  Ibid.  144. 

-    "•'  -.-....-  -     r«;  Ibid.  146— 9. 

fnymi'  151.        (oj  Ibid,  152. 


(/J  Ibid.  fg)  Ibid.  146.         fhj  IMd.  146. 

(jj  Ibid.  145.  (kJ  46  Geo.  III.  c.  89,  sect.  C. 

(fj  Hume,  i.  160.  (mJ  Ibid.         (nj  Ibid.  15 
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cation,  if  tbe  tradesman  employed  to  make  the  plate,  or  the 
like,  blow  of  its  unlawful  destination,  and  be  in  society  with 
the  forger  and  Tender,  he  is  art  and  part ;  if  he  merely  exe- 
cute the  work  in  the  course  of  trade,  though  he  may  have  sus- 
Stdons,  he  seems  not  punishable ;  if  he  receive  an  extraor- 
inary  reward,  probably  he  may  have  a  suitable  punish* 
ment  (a).  For  the  protection  of  bankers,  however,  special 
pro^sions  have  been  made  by  recent  statutes,  to  prevent  re- 
mote assistance  towards  forging  their  writs.  It  is  declared 
punishable  with  seven  years  transportation,  to  make,  or  cause 
be  made,  on  any  plate,  a  bill  or  note  of  any  banker,  or  to  use 
such  plate,  or  to  use  any  other  device  for  making  such  bill  or 
note,  or  knowingly  to  possess  such  plate  or  device,  or  knowing, 
ly  to  dispose  of  such  bill  or  note,  without  written  authority  (bj. 
It  is  declared  punishable,  with  imprisonment  from  one  to  three 
years  for  the  first  offence,  and  seven  years  transportation  for 
the  second,  to  make  on  any  plate  the  subscription  of  a  bill  or 
note  of  a  banker,  payable  to  the  bearer  on  demand,  or  know, 
ingly  to  possess  such  plate  (cj. .  It  is  declared  punishable 
with  imprisonment  from  six  months  to  two  vears  for  the  first 
oflence,  and  seven  years  transportation  for  the  second,  to  make 
or  use  any  frame  for  making  paper  with  the  name  of  any 
banker  in  the  substance,  without  written  authority,  or  to  make, 
expose  to  sale,  or  dispose  of  such  paper ;  or  to  cause  such 
name  to  appear  in  the  substance  of  the  paper  on  which  the 
writing  is,  without  written  authority  (d).  It  is  specially  pro- 
vided, for  the  protection  of  the  Bank  of  England  (by  an  act 
extending  to  Scotland)  that  it  is  punishable  with  14  years 
transportation,  to  make,  on  a  plate  of  anv  materials,  any  not^ 
bill  of  exchange,  post  bill,  blank  note,  blank  bill  of  exchange, 
or  blank  post  biU,  of  that  bank,  or  to  use  such  plate,  or  to  use 
any  device  for  making  such  note,  8cc.  without  written  authori^ 
ty,  or  knowingly  to  possess  such  plate  or  device  (e)  ;  and  that 
it  is  capital  for  any  person,  not  authorized  by  that  bank, 
to  make  or  use,  or  cause  to  be  made  or  used,  or  knowingly, 
without  excuse,  to  possess  any  instrument  for  making  paper 
with  'waving  lines,  or  with  any  sum  in  words,  in  Roman  let- 
ters, in  the  substance  of  the  paper,  or  to  make,  use,  expose,  or 
dispose  o^  or  knowingly  to  possess  such  paper ;  or  to  cause 
the  sum  of  any  note  or  bill  tp  appear  in  words,  in  the  substance 
of  the  paper  (/]).  And  the  Baiuc  of  England  having  formed 
a  new  plan  for  printing  their  notes,  having  a  dark  ground  with 


ra)  Hume,  L  153—4. 

Cej  Sect.  a.  Cd)  Sect.  1. 

(fj  45  Geo.  III.  c  89,  sect.  3. 


rb)  41  Geo.  III.  c.  57,  sect  2. 
(ej  46  Geo.  III.  c.  89,  sect,  7* 
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white  letters,  &c.  it  has  been  enacted,  that  persons  engraving, 
fcc.  on  any  plate,  for  producing  an  impression  of  any  part  of 
such  note,  without  authority,  or  using,  such  plate,  or  having 
such  phUe  in  their  custody,  or  uttering  any  impression  from  it, 
may  be  transported  for  li  years  (aj ;  and  the  same  provisions 
are  made  with  rq;ard  to  pktes  piGducing  an  impression  re- 
Acmblifig  a  note  cf  the  Bank  of  England  (bj. 

A  falsehood,  asserted  in  an  instrument  or  execution,  by  a 
notery,  messenger,  or  other  officer,  which  is  a  species  of  this 
crime,  is  not  punished  capitally,  except  in  the  case  of  notaries ; 
qf  the  ci4)ital  convictions  of  whom  there  have  been  instances, 
though  of  an  old  date  (c). 

The  fraudulent  corruption  or  alteration  of  a  genuine  deed 
seems  only  punishable  arbitrarily,  in  any  case  not  falling  with* 
in  the  stetute  against  alterations,  cited  in  the  beginning  of  this 
artide  (d). 

Forgery  of  writings  may  be  tried  either  before  the  Court  of 
Justiciary,  or  before  the  Court  of  Session  (ej.  Though  in. 
ferior  courts  may  judge  incidentally  in  the  improbation  of  ex- 
ecutions relative  to  actions  before  tbemeelves,  and  of  any  writs 
which  are  produced  in  such  actions,  and  are  there  challenged 
jbiged,  by  reply  or  exception,  the  two  supreme  courts  only  can 
fry  forgery  directly  (/J. 

II.  Falsehoods  against  the  revenue. 
Several  species  of  falsehood  or  forgery,  with  regard  to  the 
different  branches  of  the  revenue,  have  been  made  capital  by 
the  statutes  (which  it  would  be  improper  to  attempt  to  enu* 
merate)  with  regard  to  those  branches  (gj ;  particularly  in 
the  case  of  stamps,  where  revenue  is  collected  in  that  form. 
Several  minor  species  of  such  falsehood  have  had  specific  ar- 
Jhttxary  punishments  assigned  to  them.  All  such  falsehoods 
are  punishable  arbitrarily  at  common  law  (hj. 

.  III.  Falseuooi>s  and  fhaubs  in  general. 

The  common  law  effectually  restrains,  by  a  suitable  arbitrary 
punishment,  all  crimes  of  the  general  description  of  fraud,  in 
whatever  form  ;  particularly  the  following. 

(1.)  Conspiracy,^ — ^Any  sort  of  conspiracy  or  machination, 
diiected  against  the  fame,  safety,  or  state  of  another,  and 

fa)  1  Geo.  lY.  c  92,  sect.  1. 

(bj  Ibid.  aect.  2.  (oj  Hume,  i.  154.  (dj  Ibid.  15&— 8. 

fe)  Ibid.  168—164.  (/J  1557,  c  62 — Bankt,  i.  10.  221  — 

Enkine,  iv.  4.  68_Hume,  L  164.      (g)  Modified  bj  52  Geo.  HI.  c.  14X 
(kj  Hume,  i.  164 — 5. 
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meant  to  be  accomplished  by  deceitful  contrivances,  to  the  sup- 
pression of  truth,  is  punishable  arbitrarily,  at  common  law  (a). 

(ft.)  False  character.-^The  fidse  assumption  of  any  official 
character,  for  the  purpose  of  breaking  any  point  of  public  dis- 
cipline or  order ;  e.  g.  to  celebrate  marriage  as  a  clergyman, 
(see  Marriagey  sect.  Irregular)  ;  or  to  assume  the  character  of 
an  excise  officer,  and,  as  such,  to  search  houses  and  extort 
money,  is  also  punishable  arbitrarily  at  common  law  (b). 

(B.)  Smndling,  — The  obtaining  of  money  or  goods,  by  fraud 
or  cheating,  and  particularly  by  a  false  assumption  of  name, 
character,  commission,  or  errandj  is  also  punishable  arbitrarily, 
at  common  law  (c). 

(4.) — Fdbe  we^rhU  and  measures.^^The  using  of  such  is 
punishable  at  common  law  as  a  fraud. 

The  ancient  Scots  standard  of  eoftension  was  the  ell  of  37 
Scots  inches  (d).  The  ancient  Scots  standard  of  weight  seems 
to  have  been  the  French  troy  stone  (e).  The  ancient  Scots 
standard  cS  capacity  was  for  liquids,  the  Stirling  pint  jug,  con- 
taining 3  lb.  7  OS.  of  the  above  French  troy  weight  of  clear 
water  (f) ;  and  for  dry  goods,  the  Linlithgow  firlot,  which, 
for  wheat,  rye,  beans,  pease,  contained  91  pints  1  mutchkin  of 
the  Stirling  jug ;  and  for  malt,  barley,  and  oats,  31  pints  (g). 
And  the  using  of  false  weights  and  measures  was  declared  to 
be  punishable  by  various  ancient  statutes,  some  of  which  ex« 
pressly  gave  the  matter  in  charge  to  sheriffs  and  Stewarts,  jus- 
tices of  the  peace,  and  magistrates  of  boroughs ;  and  at  the 
same  time  directed  them  to  enforce  conformity  to  the  ancient 
standards  (h).  But  in  many  places  local  variations  continued 
to  prevail. 

By  an  article  of  the  Treaty  of  Union  in  1707,  it  was  pro- 
vided that  the  Scots  standards  should  be  assimilated  to  the 
English.  That  provision,  however,  was  not  effi?ctually  carried 
into  execution  ;  but  the  use  of  the  English  standards  has  gra- 
dually  gained  ground  in  Scotland. 

In  18S4,  an  act  was  passed  for  ascertaining  and  establishing 
uniformity  of  weiehts  and  measures  in  Great  Britain  and  Ire- 
land ;  the  time  of  commencement  of  which  was  prolonged  by 
an  act  in  18%  (%).  By  those  acts,  an  *^  imperial  standard 
<*  yard,^  is  established  as  the  only  standard  measure  of  exten- 
sion.   [This  has  been  found  to  contain  35*94119  Scots  inches]. 

fa)  Hume,  i.  166— &  (b)  Ibid.  168.  fc)  Ibid.  188—172. 

(d)  1618,  10  February— 1621,  c.  I?.— 1663,  c  la—lSSd,  c  44. 

f€)  1618,  19  Febniary._1621,  c  17-  (f)  Ibid.  (%)  Ibid* 


^h)  Leg.  Burg.  c.  74 — 1493,  c.  47.— 1607,  c/2 ICCl,  c.  38.' 

(i)  5  Cfeo.  IV.  c.  74 — 6  G 
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An  *^  imperial  standard  troy  pound,''  is  established  as  the  only 
standard  measure  of  zveight^  one-twelfth  to  be  an  ounce,  one* 
twentieth  of  the  ounce  to  be  a  pennyweight,  and  one  twenty, 
fourth  of  the  pennyweight  to  be  a  grain  ;  and  the  pound  avoir- 
dupois to  contain  7000  grains,  of  which  the  pound  troy  con- 
tains  6760,  one-sixteenth  to  be  an  ounce,  and  one-sixteenth  of 
the  ounce  to  be  a  dram.  [The  Scots  pound,  of  which  ^  there 
were  sixteen  in  the  stone,  has  been  found  to  contain  7608*95 
of  such  grains].  An  <<  imperial  standard  gallon''  is  establish- 
ed, containing  10  lb.  avoirdupcHs  of  water,  as  the  only  standard 
measure  ot  capacity  for  liquids  and  for  dry  goods,  not  measur- 
ed by  heaped  measure ;  one-fourth  of  the  gallon  to  be  a  quart, 
one-eight  of  the  gallon  to  be  a  pint,  two  gallons  to  be  a  peck, 
eight  gallons  to  1^  a  bushel,  and  eight  bushels  to  be  a  quarter 
of  com  or  other  dry  goods,  not  measured  by  heaped  measure. 
[This  gallon  has  been  found  to  contain  277*274  imperial  cubic 
mches,  and  the  peck  554'£4»8.  The  Scots  gallon  for  liquids 
to  contain  833*6272  imperial  cubic  inches.  The  English  wine 
gallon  to  contain  231.  The  Scots  peck  for  wheat,  &c.  5S3-581. 
The  Scots  peck  for  barley,  &c.  807*5761.  The  standard  for 
heaped  measure  for  coals,  culm,  lime,  fish,  potatoes,  or  fruity 
and  other  things  commonly  sold  by  heaped  measure,  is  declar- 
ed to  be  the  bushel  containing  80  lb.  iTvoirdupois  of  water, 
round  with  a  plain  and  even  bottom,  19^  inches  from  outside 
to  outside,  to  be  heaped  in  the  form  of  a  cone  of  at  leasl  six 
inches  in  height  (but  such  things  may  be  sold  by  weight)  ;  and 
all  other  measures  than  the  bushel  are  directed  to  be  made 
cylindrical,  the  diameter  at  least  double  the  depth,  and  the 
height  of  the  cone  to  be  equal  to  three-fourths  of  the  depth. 
Justices  of  the  peace  and  magistrates  of  cities  and  royal  burghs 
are  directed  to  provide  standards  for  use.  All  contracts  by 
weight  or  measure,  where  no  special  agreement  is  made  to  the 
contrary,  are  to  be  deemed  to  be  according  to  the  standards  ; 
and  in  case  of  such  special  agreement,  the  proportion  between 
the  local  weight  or  measure  and  the  legal  standard  must  be 
expressed,  otherwise  the  agreement  is  null.  Existing  weights 
and  measures  may  be  used,  being  marked  so  as  to  show  the 
proportion  which  they  bear  to  the  standards;  but  no  new 
weiffhts  or  measures  are  to  be  made  otherwise  than  according 
to  the  standards.  Provision  is  madie  for  ascertaining  rents,  &c. 
payable  in  grain  or  malt,  &c  by  juries,  before  sheriffs  in  Scot- 
land. And  the  Commissioners  of  the  Treasuiy  are  to  prepare 
and  publish  tables  of  equalisation  between  the  weights  and 
measures  formerly  in  use,  and  the  legal  standards. 

To  constitute  the  guilt  of  using  false  weights  and  measures ; 
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laif  The  deficiency  of  weight  or  measure  must  be  manifest  and 
material,  such  as  is  injurious  to  the  customer,  and  cannot  be 
supposed  to  pass  unobserved  on  the  part  of  the  user  (a).  2dli/^ 
The  fidse  weights  or  measures  must  have  been  used  and  given 
out  for  the  true  (but  this  may  be  done  tacitly,  and  will  be  pre- 
sumed against  the  user)  and  the  traffic  must  have  been  car- 
ried on  accordingly  (bj.  Sdlt/y  They  must  be  charged  to  be 
different  from  the  legal  standard ;  for,  if  the  charge  be  only  of 
a  deviation  from  the  customary  weight  or  measure  of  the  neigli. 
bourhood,  this,  without  some  special  device  or  dole,  by  which 
deception  has  been  occasioned,  does  not  seem  sufficient  (c). 

It  is  substantially  the  same  offence  with  the  use  of  false 
weights  and  measures,  if  a  dealer  in  any  commodity,  such  as 
bread,  which  has  a  known  weight  assigned  to  it  by  public  au- 
thority,  shall  make  and  expose  it  of  a  lower  weight  (a).  There 
are  spedal  provisions  with  regard  to  the  weight  of  bread,  the 
execution  of  which  is  committed  to  Justices.     See  Bread. 

The  usual  course  is  understood  to  be,  the  destruction  of  the 
improper  weights  or  measures,  and  a  fine ;  or,  in  an  aggravated 
case,  imprisonment ;  and,  sometimes,  in  the  case  of  vivres  made 
up  into  quantities  of  known  denomination,  e»  ^.  quartern  loaves 
of  breads  pounds  of  gutter,  &c.  exposed  of  improper  weight, 
the  confiscation  of  the  article. 

It  is  not  an  uncommon  device  to  use  a  beam  of  uneqiid 
arms,  or  scales  of  unequal  weight,  placing  the  article  to  be 
sold  at  the  longest  arm,  or  in  the  heaviest  scale.  This  is  sub- 
stantially the  same  offence  as  using  false  weights,  and  is  pun- 
ishable in  the  same  manner  at  common  law  as  a  fraud.  It 
is  easily  detected,  by  transposing  the  article  and  the  weight 

Justices  of  the  peace  may  prepare  more  aggravated  cases  of 
fraud  for  higher  courts.  (See  Jrrest,  Sfc.J  They  seem  to  be 
competent  to  punish  inconsiderable  cases ;  but  it  appears  expe- 
dient that  cases,  not  of  the  lowest  order,  should  be  allowed  to 
devolve  upon  the  sheriff.  (See  Justices^  sect.  Second  Assign- 
ment of  Commission.) 

See  Crime  in  General — Bankruptcy^  sect.  Fraudukot 
Bankruptcy. — Coin.-^Ships,  destroying. 

fa)  Hume,  I  172.  (bj  Ibid.  (ej  Ibid.  173. 

(dj  Hume,  i.  173> 
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FIARS. 

It  is  almost  unnecessary  to  mention,  that  striking  ihe  Jlarg 
is  the  fixing  the  prices  of  grain,  of  the  growth  of  the  county, 
for  the  preceding  crop ;  which  are  generally  used  to  ascertain 
the  conversion  of  com  rent,  and  sometimes  to  ascertain  the 
value  of  grain  in  ordinary  contracts  (a).  The  fiars  are  struck 
by  the  sheriff  of  each  county,  in  February,  with  the  assistance 
of  a  jury.  Justices  of  the  peace  have  no  concern  in  fixing 
them ;  but,  in  the  exercise  of  their  civil  jurisdiction  under  th6 
small  debt  act,  they  may  sometimes  have  occasion  to  apply 
them. 


FISHING. 


cc 


I.  Salmon. 

tr  is  directed,  that  justices  of  the  peaoe  shall  put  the  aicts  of 
iParliament  into  execution  against  '*  slayers  of  red  and  black 
"  fishes  and  smolts  in  forbidden  time  ;'^  **  setters  of  croves  and 
*^  nets  in  waters  and  dams,  having  and  keeping  of  croves  and 

yairs  in  forbidden  time  ;""  and  shall  proceed  in  the  trial,  **  by 

witnesses,  or  oath  of  party ;  and  that  the  punishment  to  be 
'<  inflicted  shall  be  a  pecunial  sum,  answerable  to  the  circum- 
"  stances  of  the  offence,  and  quali^  of  the  offender  (b)7*  The 
judges  havine  authority  to  punish  the  killing  of  red  fish,  smolts^ 
and  fry  of  salmon,  are  directed  to  hold  courts  for  that  purpose 
at  Easter  and  Michaelmas  yearly,  under  the  penalty  of  500 
merks,  if,  on  being  required,  they  neglect  to  do  so  (c). 

(1,)  "  Slayers  of  Red  and  Black  Fishes^  and  Smotis,  injor- 
•*  bidden  ^m^.**— -During  a  certain  time,  called  close  or  Jbrbid- 
den  time,  the  catching  of  salmon  is  prohibited ;  partly,  because 
the  salmon  are  at  that  time  imprpner  for  food,  and  partly 
because  their  preservation  at  that  time  is  necessary  for  the 
multiplication  of  the  species.  The  general  forbidden  time,  pre- 
scribed by  the  old  acts  (which,  however,  is  in  some  instances 
modified  by  local  acts,  the  spawning  season  being  different  in 
different  rivers)  is  between  the  feast  of  Assumption  (15th 

ra)  See  Erskine,  lit  3.  4.  (bj  1G17,  c.  &— 1061,  c  3& 

(cj  1705,  c.  2. 


Au^t)  and  th€i  feast  of  St  Andrew  (90th  November)  (a). 
It  is  now,  in  oonseqaence  of  the  alteration  of  the  kalendar  or 

Sle  (b)y  observed  11  nominal  days  later;  26th  August  and 
th  December  fc). 

The  punishment  for  killing  salmon  in  forbidden  time  is 
L.IO  Scots  for  the  firit  offence,  L.SO  Scots  for  the  second,  and 
death  for  the  third  (d).  Death  is  of  course  out  of  the  ques-^ 
tion ;  the  justices  inflict  a  higher  pecuniary  penalty  for  the 
third  offence.  It  is  understood  that  they  do  not  usually,  for 
the  first  and  second  offences,  exceed  the  sums  specified  in  the 
act.  Those  fines  are  to  be  levied  widiout  composition  (ej. 
Half  of  them  sees  to  the  informer,  half  to  the  king  ^.  Two 
acts  declare  the  slaying  of  salmon  in  forbidden  tune,  or  of 
kipper,  smolts,  or  sick  black  fish  at  any  time  (to  which  per- 
haps justices  are  competent)  to  be  punishable  as  theft  (g).  It 
may  be  questioned,  whether  the  justices,  who  are,  by  die  gene- 
ral acts  before  quoted,  limited  to  a  fine,  may  not,  under  these 
acts,  inflict  an  arbitrary  fine.  Those  art  and  put  of  killing 
salmon  in  forbidden  time  are  to  be  punished  as  the  principals  (hj4 

It  is  illegal,  in  smolt  time,  to  set  vessels,  creels,  weirs,  or 
any  other  engine,  to  prevent  the  smolts  or  young  salmon  fry 
irom  getting  to  the  sea ;  and  the  punishment  is  the  same,  in 
every  respect,  as  that  first  above  mentioned,  fat  killing  salmon 
in  forbidden  time  (ij.  Justices  are  perhaps  competent  to  the 
extent  of  a  small  fine« 

fa)  1424,  c.  35.  (b)  24  Geo.  II.  c.  2S. 

fej  It  is  understood  to  be  tde  common  practice  (although  salmon  fishing 
18  not  mentioned  in  the  act  now  cited,  for  altering  the  stjle)  to  add  those 
11  days,  in  order  to  keep  the  time  on  the  same  natural  days;  though 
Indeecl  the  error  in  the  old  style,  in  1424,  when  the  forbidden  time  was 
fixed,  since  925,  from  whieh  ther  error  is  obserred,  amouhted  ohly  to  a,bout 
eight  diys.  Some  think  that  a  twelitfa  day  ought  now  to  be  added,  because 
1800,  which  Would  in  common  co\irse  have  been  a  leap  ^ear,  is  declared  bV 
the  act  not  to  be  such  i  but  it  is  doubted  whether  this  be  authorized, 
either  by  the  expressions  of  the  aet,  which  allude  to  11  days  as  the  fixed 
diflfeFence  between  old  and  new  style  in  all  time  coming ;  or  by  its  prin« 
ciple,  which  is  to  arrest  the  error  of  computation  at  1 1  tuiys,  and,  by  cer- 
tain modifications  of  the  leap  y^ars,  to  carry  oA  the  computation  correctly 
in  time  to  come ;  and,  accoraingly,  amomg  other  things,  the  Court  of  Ses* 
sion,  which  is  directed  to  be  helS  on  the  same  natural  days  as  before  the 
correetlon  of  the  stvle,  sits  and  rises  on  the  same  nominal  days  as  before 
1800.  No  doubt,  if  old  style  had  been  alloWed  to  go  on,  there  Would  now 
hare  been  12  days  of  ittfference ;  and  there  are  so,  in  on«  wr  two  nations 
whi«^  have  not  carrected  their  kalendar.  But  old  styles  in  this  country, 
seems  to  signify  the  same  real  or  natund  time  as  at  the  correction  of  the 
kalendar.  .     . 

fdj   1603,  c.  72.         (ej   1635,  c.  16.         ff)  KM,  c  W. 

fgj   1000,  c  11 — 1006,  c.  5.  fhj   1449,  c  9.— 1467,  c.  8(L 

(ij   1503,  c.  7&«^1635,  c.  16. 
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MiHen  who  day  flttolte  or  tooqis  with  credt*  or  any  ocfaer 
engine,  and  *^  any  who  dams  or  lavesy^  are  to  be  ponisbed  as 
sUyers  of  red  fish  (a).  Perhaps  jostioes  are  oompeteiit  to 
impose  a  small  fine  for  this  offence ;  at  least,  for  lolling  smoks 
er  tioafe. 

Fishing  safanon  ft  niilMam  dykes,  with  stent  nets  or  any 
engine,  is  prohibited,  luder  the  penalties  for  IdlUag  black  fish, 
and  destroying  sahnon  fry  (bj.  Perhaps  justices  are  comT 
potent  to  inflict  a  small  fine. 

In  those  pomta,  howerer,  marked  as  donbtfiil,  the  jurisdic- 
tion  of  the  jnstioes  is  very  liable  to  questi<» ;  and  it  is  perhaps 
move  adviseaUe  Aat  Aey  should  be  allowed  to  Ml  mto  the 
hanek  of  the  judge  ordinary, 

(12.)  **  Setters  qftrtfots  mid  nets  in  waters  emd  dams^  leaving 
<<  and  heepmg  ^  craves  and  yakrs  in  forbidden  timeJ^ — A 
cndve  is  commonly  used  to  signify  a  wooden  box  of  a  particulair 
oonstmction,  plaoed  in  a  dyke  stretching  across  a  river*  On 
the  side  of  the  box  next  the  mouth  of  the  river  there  are  valves, 
^bin  narrow  boards,  or  wickets  of  small  spars,  called  inscales^ 
BO  jdaced  angularly  that  the  current  keeps  them  close,  unless 
they  be  forced  open ;  so  that  they  closeupon  any  salmon  which 
enters  by  them  :  On  the  oppofrite  side  m  the  box  are  hecks, 
oomposed  of  bars  placed  three  inches  aaunder,  so  that  only  the 
amaU  salmon,  of  those  which  have  entered  the  box,  can  pass 
up  the  river.  In  this  way,  all  large  salmon,  going  i^  the 
river,  unless  they  get  over  the  dyke,  are  detained  in  the  box. 
A  yair  is  generally  asi  inclosure  in  a  river,  made  of  stones  or 
close  wicker  work,  into  which  the  salmon  enter  by  a  narrow 
passage  left  for  the  purpose,  and  from  whichYew  find  the  way 
out. 

Though  cmives  are  not  allowed  to  stand  in  forbidden  time, 
which  has  been  already  described,  otherwise  the  justices  may 
inflict  a  suitable  fine,  it  is  not  necessary  at  that  time  to  remove 
the  sole  trees  or  side  posts  of  the  cmives ;  the  removing  of  the 
hecks  and  inscales  is  sufficient  (c).  When,  in  forinddm  time, 
the  cmives  are  taken  away,  it  is  not  lawfiil  to  fill  up  with 
atones  or  other  materials  the  places  from  which  they  are 
taken  (d). 

The  Saturday's  slap  .(which  is  an  openiog  of  an  ell  wide,  ST 
indies,  in  each  cruive  from  six  o^dock  on  Saturday  evening 
till  Monday  at  sun-rising)  (e)y  is  directed  to  be  observed  in  afi 

fa)  IS8S,  c.  20.  fb)  1696,  c.  33. 

(ej  Lord  Banff  agsiast  Earl  of  Fife,  Slst  Januftrj  1783. 
fdj  Lord  Halkerton  against  Scott,  4th  July  1769. 
(ej  Fishers  on  Northesk  against  Scott,  16tn  July  1746,  Falc 


cnArm^  under  $  ffimitf  oi  X^^  goote  (a^).  b  k  nol  indb* 
pemible  that  the  inscales  he  Xafam.  out  f^osk  the  cruises  '<  19 
M  time*  of  flood  ;*  it  i#  fufficin^,  ftt  such  tipies,  to  jSx  them 
bflcky  to  ^bat  they  ]»ey  repiwi  open  for  th^  piurpoee  of  th# 
SatoseUy's  slop  (bj.  xhe  npn^^obeenraiice  of  the  Saturday^y 
slop  is  perhaps  coiiipet<^nt  to  be  prosecuted  brfoxe  justices,  as 
being  a  sgpecies  of  ft>TbiddeD  time ;  but  m  action  hef^m  titpus 
ordinary  is  the  ttsuM  mode  ^  vedrefss. 

II.  HBaaiyos  avd  fhitS  7ish. 
of  the  peace  have  certaiu  duties  imposed  upon  tfaemf 
vith  regard  to  the  deep  ae»  vhite  h^ng  qshery,  by  reoeni 
acts  (jcJj  oantaining  a  Tsrie^  of  leguJatjIops,  and  enacting  • 
variety  of  penalties  and  forfeitures,  into  the  det^s  of  which  it 
is  unnecessary  to  easier,  as  the  matter  >eoiicems  fev  justices,  and 
as  the  acts  fimnded  on  will  be  produced  when  application  is 
made  to  them. 

There  is  a  goieral  enactment,  that  any  fine,  penalty,  or  fon' 
feiture,  under  the  acts  of  48  or  55  GecH|;e  III.  dted,  when 
not  otherwise  provided,  may  be  sued  for,  recovered,  levied, 
and  mitigated,  as  any  fine,  penalty,  or  forfeiture,  by  any  law  or 
laws  of  customs  or  exeise  (i.  e.  by  two  justices,  see  Excise  and 
Ctuiomij  sect.  Becovering  Penalties)  or  in  ^  courts  lit 
Westminster,  or  in  Exchequer  in  Scotland  (d). 

It  is  speoially  provided,  in  amendment  oS  an  older  act  (29 
George  II.  c.  SfiS)  that  if  any  while  berringiB  be  oi^ed,  pad(e«^ 
or  put  up  in  Great  Britain,  or  on  board  any  vessel  employed 
in  the  British  herring  fisherv,  in  any  barrd,  in  whole  or  in 
fBxt  of  fir,  or  not  of  the  thicgness  of  half  an  inch  throughout 
of  made  work,  or  not  containing  3S  gallons  of  English  wine 
measure,  the  barrel  and  herrings  may  be  declared  Ibneited,  on 

(a)  1434,  c  11.--1477,  c  73 — 1489,  c  16 — 1085,  c^  20. 

(b)  Lord  HalkertOD  against  Scott,  4th  JhIj  1789 ;  as  affinned  on  appeaL 
i^ote— .There  are  a  varietj  of  questions  as  to  the  proper  construction  of 
cruires,  the  legality  of  particular  modes  of  fishing,  the  opening  in  mill^ 
d«ns,  Ac. ;  but  these  seem  competent  onlj  before  tne  Court  of  &a8ion,  or 
the  Judge  Ordinary.  The  regulation,  in  some  old  acta,  tiuit  an  opening 
shall  at  all  times  be  left  in  the  middle  of  the  stream  in  cruires  or  yain^ 
has  lopg  been  in  disuse^ — ^Heritors  of  Fishing  Qf  J^  ^gainst  Tovn  of 
Aberdeen,  26th  January  166S,  Stair's  ColL  i  S»5.-^Mackenzie*8  Obsetva- 
tions  OB  Acft  1424,  c  11. 

/A)  40  Gs^  III.  c  110,  containing  a  Tariety  x^iegiih^oas  I  teippopMtr* 
—^1  Geo.  III.  c  101,  extending  certain  bounties  to  vessels  of  a  lower 
tonnage  than  in  thepreceding.— 52  Geo.  III.  c.  153,  correcting  a  verbal  mis* 
take  in  51  Geo.  111.-^4  Geo.  III.  c.  102,  continuing  these  acts  for  a  short 

Seriod.--53  Geo.  III.  c.  94,  rendering  them  perpetual,  unless  where  modi* 
ed,  and  containing  fiirther  regulations* 
(d)  55  Gea  III.  c.  94,  sect.  42.  ' 

L2 
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proof  before  two  justices ;  and  any  officer  of  tte  fishery,  cos* 
toms,  or  excise,  may  seise  them  /a^. 

In  case  of  a  dispute  between  an  officer  of  the  herring  fish- 
ery and  a  curer,  any  one  justice  of  the  peace,  to  whom  ap^ica- 
tion  is  made  by  eitner  party,  is  to  appoint  two  skilfid  persons, 
not  having  an  interest  in  the  dispute,  one  to  be  named  by  the 
officer,  one  b^  the  curer,  and  failing  such  nomination  by 
either  party  within  the  time  to  be  appointed  by  the  justice^ 
not  longer  than  S4  hours  after  the  appointment,  the  justice 
is  to  make  the  nomination  in  his  place.  Those  two  persons 
are  to  examine  the  matter  in  dispute,  and  to  certify  their 
opinion,  on  oath,  to  the  justice.  If  they  agree,  their  decision 
IS  final.  If  not,  the  justice  is  to  require  them  to  name  a  skil- 
ful neutral  person,  who  is  to  examine  the  matter,  and  to  report 
his  opinion,  on  oath,  which  is  to  be  final  (b). 

The  starves  of  every  barrel  in  which  wet  white  fish  are 
packed  for  exportation  are  directed  to  be  half  an  inch  thick 
at  the  bulge,  and  fiiU  bound,  otherwise  the  barrel  and  fish  are 
to  be  forfeited,  on  proof  before  a  justice  (c), 

III.  Lobsters. 
The  killing  of  lobsters  on  the  coasts  of  Scotland,  from  1st 
June  to  1st  September  yearly  (at  which  time  they  crawl  close 
to  the  shore  to  spawn)  is  forbidden  under  the  penalty  of  L.5 
sterling  for  each  offence,  to  any  person  who  sues  for  it  sum- 
marily before  any  two  justices  of  the  peace  (d). 

For  seamen  in  the  fishing  service,  see  Seamen^  sect.  Seamen 
in  the  Merchant  and  Fishing  Service.  For  the  exemption  of 
fishermen  from  impress,  see  Seamen^  sect.  Impressing. 

See  Lint  Steeping. 


FORESTALLING  AND  REGRATING. 

FoEESTALLiNG  and  REGEATIK69  and  certain  other  opera- 
tions in  commerce,  which  it  is  now  unnecessary  to  describe, 
were  at  one  time  prohibited  by  various  statutes,  under  severe 

(a)  55  Geo.  tit.  c.  94,  sect  13.  fbj  Sect  Sa 

(ej  26  Geo.  III.  c.  81,  sect  18. 

(dj  0  Geo.  II.  c.  33,  sect  4*_JVbif.  31  Geo.  III.  c  51,  and  48  Geo.  III. 
c.  144,  with  regard  to  oysters,  seem  limited  to  England. 
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SAQCtions ;  and  justices  are  by  their  commission  directed  to 
punish  them.  But  none  of  them  have  for  more  than  two 
centuries  been  prosecuted  in  the  Supreme  Criminal  Court  (aj^ 
as  they  were  found  to  be  divisions  of  labour  beneficial  to  all  con- 
cerned, particularly  to  the  coosumer.  And  some  very  severe 
statutes  in  England  against  forestalling,  &c.  have  been  repeal- 
ed;  ^<  it  having  been  found  that  such  statutes  had  a  tendency 

to  discourage  the  growth  of  victual,  and  enhance  the  price 

thereoP  (b). 

In  a  late  case  the  Court  of  Session  expressed  strong  dis- 
approbation of  every  interference  by  magistrates  and  judges 
with  the  free  circulation  of  the  necessaries  of  life,  as  such  in- 
terferences (it  was  observed)  instead  of  diminishing,  increase 
scarcity  (c). 


FORUM. 


A  PERSON  is  not  bound  to  appear  as  a  defender  in  anv  court 
indifferently.  He  must  have  some  special  connexion  with  the 
territory  before  its  courts  can  be  considered  as  his^rt^m.  It 
is  the  defender's  forum  only  that  is  of  any  consequence.  The 
pursuer  must  follow  it. 

I.  Criminal  Cases. 
The  most  proper  ybrtim  in  criminal  prosecutions  is  the 
Jbrum  delicti^  the  court  of  the  territory  in  which  the  crime 
was  committ€»cl  (d).  A  person  passing  through  a  territory, 
not  being  domiciled  in  it,  and  committing  a  crime  there,  is  an- 
swerable to  its  courts,  if,  after  his  crime,  he  be  apprehended 
in  it,  or  brought  into  it  (e)^  (see  Arrest^  &c.  sect.  Arrest) 
and  is  dealt  with  as  in  ordinary  cases.  (See  Arresty  4r<?.— 
Commitment — BaH — Liberaium — Process), 

(a)  Hume,  L  SOS-A.  (h)  Williams*  J.  F.  voce  Forestalling,  &c 

(c)  Lic»hmaii^«gaiiist  Magistrates  of  Ayr,  8th  March  1800. 

(d)  Hume,  IL  65. 

(e)  Ibid. — Note,  Frovision  is  made  that  felouies  committed  in  vessels 
employed  in  inland  naviflations,  and  in  stage  coaches,  or  such  carriages,  by 
openine  packages,  may  oe  indicted  as  liaving  been  done  in  any  county 
inroufp  which,  or  along  the  borders  of  which,  they  have  passed,  and  may 
be  tried  in  such  county  ;  and  a  similar  provision  is  made,  that  felonies  com- 
mitted on  the  boundaries  of  counties,  or  within  600  yards  of  the  bounda- 
ries, may  be  alleged  to  have  been  committed  in  any  of  the  counties,  and 
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Aaathetjbfiim  MmMiidM  epcLOk  niUfkntJbmm  dxmkUU^ 
die  court  of  the  tenitoxy  in  trhidi  1^  ddliiqiieiit  has  hte  do»- 
nidle  (by  whicli  is  meant  the  hoose  \k  Hii&Ai  4  ftsaoxk  has  feu 
(dded  as  his  home,  with  hia  familT)  ftt  the  ktat  40  days)  (a)^ 
though  the  crime  was  committed  in  toother  tigrtiteiy.  It  seems 
tiow  to  be  pretty  much  fixed  that  this^^^^iH  would  iiot,  ill  the 
otdmary  case,  be  sustained  in  Sck)tland  for  an  oSeiice  commit- 
ted in  £n|;lmd  or  any  other  fotei^  eoutttiy.  The  ease  is 
different  with  regard  to  those  crimes  which  have  a  coirtinoanCe 
of  time  and  succession  of  acts,  of  which  pirrt  may  hi^pen  here 
and  part  abroad :  if  a  man  forge  a  deea  abroraa^  ind  utter  it 
here,  the  courts  of  this  country  acre  the  proper  courts  for  tiying 
the  offienoe  (b).  With  regard  to  this  question,  as  occurring 
before  an  inferior  court  of  Scotland,  in  the  lurisdidaon  of  which 
a  party  is  domiciled,  for  an  offence  committed  in  the  territory 
of  another  infericnr  court  of  Scotland,  the  court  of  the  domidie 
is  not  competent  This  has  been  expressly  found  in  the  case  of 
pecuniary  penalties  for  offences  against  the  game  laws  (c). 

Another^/&rttm  sometimes  mentioned  is  f^ejbrum  deprehen* 
sionis^  the  Jorum  of  the  territory  in  which  the  delinquent  is 
apprehend^,  but  in  which  he  neither  committed  the  crime 
iDor  has  his  domicile.  It  does  not  appear  that  any  Scots  court 
can  upon  this  ground  try  a  person  for  a  crime  committed  ih. 
England,  or  in  any  other  foreign  countnr.  The  case  seems 
otherwise  (even  at  common  law),  where  the  offence  has  a  eoo- 
tinuance  in  this  country,  as  if  he  should  steal  goods  abroad,  and 
,  escape  with  them  into  this  country  (dj.  Audit  has  been  pro- 
vided by  special  statutes,  that  oflenders  escaping  with  stolen 
goods  from  any  one  of  the  three  united  kingdoms  into  any  other 
of  them,  may  be  tried  for  the  theft  in  the  place  where  they 
shall  be  found  with  such  goods  in  their  possession ;  and  that 
persons  receiving  such  stolen  goods  may  be  tiied  for  that  o& 

may  be  tried  in  such  county  (so  Geo*  III.  c  27  and  e.  OS).  But  those 
provMons  seem  only  to  regard  hKHeUnent$  for  fekmiet  before  the  Snpfeme 
Courts,  and  not  to  be  intended  to  extend  the  jurisdiction  of  inferior  judges, 
except,  perhaps,  so  &r  as  regards  the  power  of  precognition  for  felonies  in 
▼easels  and  coaches,  and  on  the  boundaries  of  counties.  The  provision 
wHh  reffard  to  Mai  in  any  county  seems  to  regard  a  doctrine  of  tne  law  of 
England,  that  Indictments  can  only  be  tried,  even  betoe  supreme  jn^fea, 
in  the  county  in  which  the  crimes  were  committed.  (See  Jacob's  Xaw 
Diet,  voce  Indictment — ^Blackstone,  It.  804). 
(a)  ErsHne,  i.  d.  IS.  fh)  Hume,  ii.  51-8.        • 

fe)  Advocation  and  suspension,  Andrew  Clephane,  7  Februatr  ISIO;  ia 
the  Court  of  Justiciary ;  Hume,  ii.  56,  Note — Buchanan  against  Weir,  S8th 
May  1818 ;  in  the  Court  of  Session ;  Fac.  Coll. ;  Hume^  ibid. 

(d)  Joseph  Taylor,  March  1767)  in  M'LAurln,  No.  7<^— Hume,  a  68, 
04. 
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frnea  ia  the  [dace  wbeM  fckej  leoeive  them,  without  regard  to 
the  place  where  the  goods  were  stolen  (a).  With  r^ard  to 
the  trial  of  a  pennn  bafinre  one  inferior  eourt  of  Sekland, 
within  the  territory  of  which  he  has  been  apprehended,  for  an 
oflenoe  OMnmitted  within  the  territory  of  another  of  those 
courts,  this  appean  to  be  incompetent,  except  probably  in  the 
case  of  continuous  crimes  aboYc  alluded  to  (b). 

Another  Jorum  sometinies  mentioned  is  the  Jbrum  originis^ 
the  place  dT  birth.  The  circumstance  of  l»rth  within  Scotland 
fouiids  jurisdiction  in  treason.  It  also  founds  jurisdiction  in 
other  crimes  where  a  person  permanently  settled  abroad  commits 
a  crime  when  on  a  virit  to  his  native  country  and  escapes,  to 
the  eSect  that  such  person  may  be  outlawed.  But,  except  per- 
haps in  certain  special  cases  between  Scotsmen,  it  does  not 
fimnd  jurisdiction  with  rq^ard  to  crimes  committed  abroad  (c). 

With  regard  to  the  arresting  in  a  territory  diffisrent  ftom 
thai  in  which  the  offence  was  committed,  for  trial  ebewhere, 
see  ArreHj  4rc.  sect.  Crime  beyond  territory. 

II.  Civil  cjibbs. 

The  Jbrum  domicilii  of  the  debtor  (which  has  already  been 
explained)  is  the  principal^/^rcfm  in  civil  cases.  This  is  clearly 
a  com]^tent,/&rtfi7t  in  the  case  of  ordinary  civil  claims,  arising 
from  civil  contract,  express  or  implied,  and  also  tn  the  case  m 
claims  pursued  in  one  county  for  civil  conclusions  arising  from 
any  act  of  a  criminal  nature  committed  in  another  county  of 
Scotland.  Doubts  have  been  expressed  how  far  this  would 
reach  the  latter  description  of  claims  arising  from  offences  com« 
mitted  in  a  foreign  country  (d) ;  but  there  hardly  appears  to 
be  any  good  reason  why  the  defender  may  not  be  pursued  be- 
fore the  court  of  his  domicile,  for  the  expence,  for  example,  of 
curine  the  bruises  received  by  the  pursuer  from  him  in  an  as- 
sault m  a  foreign  country,  or  other  the  like  damage,  in  the 
same  manner  as  for  any  other  obliffation  arising  from  his  own 
act  The  party  injured  might  oUierwise  be  entirely  deprived 
of  reparation. 

A  person  may  have  establishments  in  two  jurisdiction^  such 
as  to  give  him  a  domicile  in  both^  and  to  make  him  amenable 
to  the  courts  of  both. 

A  person  having  no  fixed  domicile,  as  a  travelling  merchant 

fa)  13  Geo.  III.  c.  31 44  Geo.  III.  c  93. 

fb)  Hume,  U.  66,  and  the  expressions  of  the  interlocutor  in  the  ease  of 
Clephtne  there  cited. 

(cj  Hume,  ii  49-51.  (dj  Hutcheson*8  J.  F.  3d  edit  i.  108. 
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or  a  soldier,  may  be  porsoed  in  any  territory  in  wUcli  be  ia 
peiYonally  cited  ^a^.  * 

Another  Jbrum  u  the  /brum  coniraciuSf  the  court  of  the 
territonr  in  which  the  contract  pursued  upon  was  entered  into, 
the  detender  baying  had  his  domicile  there  at  the  time  c^^^i^ 
tering  into  the  contract,  though  he  had  ceased  to  be  domiciled 
there  when  the  action  was  raised.  But  it  is  necessary  in  this 
case  that  the  defender  be  actually  within  the  judge^s  territory, 
and  be  cited  by  a  warrant  from  his  court  (b),. 

Where  one  to  be  dted,  not  as  a  principal  defender,  but  mere* 
Ij  for  his  interest  (which  however  can  rwely  happen  before  jus- 
tices) does  not  reside  in  the  same  jurisdiction  as  the  principal 
defender,  he  is  cited  (unless  he  choose  to  appear  upon  private 
notice)  upon  letters  of  supplement  from  the  Court  of  Session. 

Aiiother^/^)rt<m  is  that  which  arises  ratione  ret  siict^  from 
the  subject  claimed  lying  within  the  territory ;  the  defender, 
if  not  domicUed  within  the  jurisdiction  of  tne  inferior  court, 
being  cited  by  letters  of  supplement  from  the  Court  of  Ses- 
sion (c).  But  it  does  not  appear  that  the  civil  jurisdiction  of 
justices  of  the  peace  extends  to  a  real  claim  to  any  subject 
whether  moveable  Or  immoveable ;  and  they  can  hardly  have 
occasion  to  exercise  jurisdiction  arising  from  this  source. 

Where  a  person  residing  abroad  has  moveable  effects  in 
Scotland,  an  action  may  be  brought  against  him  if  those  effects 
be  attached  by  an  arrestment  jurUdictionis  JundandtB  causdm 
which  may  be  obtained  by  the  creditor,  either  from  the  Court 
of  Session,  from  the  Court  of  Admiralty,  or  from  the  judse  or- 
dinary of  the  place  where  the  effects  are  situated  (d) ;  but  it 
appears  not  from  justices  of  the  peace. 

S^  Border  Wfirranf — Med^tatio  Ftiffoe — Arresty  Sfc, 


FRIENDLY  SOCIETIES. 

Any  number  of  persons  in  Great  Britain  may  form  them- 
selves into  a  society  of  good  fellowship,  "  for  tne  purpose  of 
*^  raising,  from  time  to  time,  by  subscriptions  of  the  several 
'*  members  of  every  such  society,  or  by  voluntary  contributions, 
<^  a  stock  or  fund  for  the  mutud  relief  and  maintenance  of  all 
<*  and  every  the  members  thereof,  in  old  age,  sickness,  and  infir- 

(a)  Erskine,  i.  2.  1«.  (b)  Ibid.  20.  (e)  Ibid.  17- 

(dj  Ibid.  19. 
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^  mkj,  or  for  the  relief  of  the  widowfl  and  chtldren  of  deceased 
«  members  (^  and  may,  by  a  majority  of  themselves,  or  of  a 
committee  named  for  the  purpose,  msJce  rules,  or  alterations  of 
those  rules,  not  inconsistent  with  law  or  with  this  act,  and  may 
impose  fines  on  the  members,  &c.  (a).  Those  rules  and  all 
terations  roust  be  exhibited  to  the  justices  of  the  county  at  their 
quarter  sessions,  who  are  to  annul  them  if  repugnant  to  this 
act,  and  to  confirm  them  if  conformable  to  the  meaning  of  the 
act.  The  rules,  when  confirmed,  to  be  signed  by  the  clerk  of 
the  peace,  and  deposited  with  him  without  fee.  No  society  to 
be  within  the  act  till  its  rules  have  been  confirmed  (b).  No 
confirmed  rule  to  be  altered  or  repealed  unless  at  a  general 
meeting  of  the  society,  to  be  convened  by  written  notice  signed 
by  the  secretary  or  derk,  on  requisition  by  three  members,  and 
puUicly  read  at  the  two  usual  preceding  meetings  of  the  so- 
ciety, unless  a  committee  (under  the  regulations  referred  to 
near  the  conclusion  of  this  article)  have  been  named  for  the 
purpose,  who  are  to  be  convened  in  the  same  manner,  and  un- 
less the  alteration  have  the  consent  of  three-fourths  of  the  mem- 
bers of  the  society  or  committee  present  at  the  time.  The  al- 
terations of  rules  must,  in  order  to  be  valid,  be  confirmed  by 
the  quarter  sessions,  and  entered  as  the  rules  were  fc). 

The  benefit  of  the  act  33  George  III.  c.  54s  above  cited,  is 
extended  to  all  societies,  though  formed  before  that  act,  upon 
their  at  any  time  complying  with  its  provisions  (d). 

Any  friendly  society,  having  exhibited  its  regulations  at 
any  quarter  sessions  for  a  peculiar  jurisdiction,  may  exhibit 
them  to  the  quarter  sessions  for  the  county,  with  a  certificate 
or  affidavit  of  such  first  exhibition ;  and  such  regulations  be- 
ing confirmed,  are  valid  from  the  beginning  (e). 

The  society  may  appoint  officers  at  their  general  meetings, 
or  by  their  committee.  Securities  to  be  given  for  offices  of 
trust,  with  two  sureties,  if  required  by  the  rules.  Treasurers 
or  trustees  to  give  bond  to  the  clerk  of  the  peace ;  and  other 
persons  to  the  treasurers  or  trustees.  Bonds  need  not  be 
stamped  (f).  Effects  of  the  society  vested  in  the  treasurers  or 
trustees  for  the  time,  who  may  bring  and  defend  actions,  &c. 
The  society  to  declare  the  purpose  of  its  establishment,  &c. 
before  confirmation  of  its  rules  by  the  quarter  sessions  (gj. 

If  any  member  think  himself  aggrieved  by  any  thing  done, 
or  omitted  to  be  done  by  the  society,  or  by  their  officers  act- 


(a)  33  Geo.  in.  c.  W^«?ct.  1. 
fd)  40  Geo.  III.  c'  1^^  sect.  2. 
(/J  33  Geo.  III.  c.  54,  sect.  4. 


(bj  Sect.  2.  fc)  Sect.  3. 

(ej  43  Geo.  III.  c  11 1. 
(gj  Sect.  12. 
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ing  undkr  Ihcaiy  any  two  joitieflBofthepcace  of  tbeootmlj^fccr, 
at  or  near  the  place  where  the  society  is  estaUished,  on  oom- 
plaiiit  on  oath,  or  affirmation,  by  or  for  soch  person,  may  som^ 
mon  the  principal  officers  of  the  society,  or  one  of  them,  if 
the  complaint  be  against  the  sodeW  coUectiyely,  and  if  the 
compliunt  be  against  any  of  the  officers,  may  summon  sudi 
officer  to  appear  before  such  justices  at  a  convenient  time 
named  in  simhi  summons,  and  may  summon  at  the  same  time, 
if  necessary,  persons  who  may  appear  to  have  the  custody  of 
the  rules  of  the  society ;  and  the  justices,  whether  the  partf 
appear  or  not,  upon  proof,  by  oath  or  affirmation,  of  the  sum* 
mons  being  duly  served,  or  left  at  the  party^s  usual  place  of 
abode,  axe  to  tiy  the  matter  in  a  summary  way,  according  to 
the  rules  of  the  society ;  and  their  award  is  final  (a).  On 
complaint  to  two  justices  of  the  place  in  which  the  ^endly 
society  is  held,  by  any  member,  of  due  relief  having  been  re- 
fused,  they  may  summon  the  officer  complained  on ;  and  on 
his  appearance  or  default,  on  oath  of  service,  determine  the 
compliunt,  and  award  proper  relief,  with  costs  not  exceeding 
10s. ;  and  if  those  sums  be  not  forthwith  paid  in  presence 
of  the  justices,  they  are  to  award  distress  against  the  goods 
of  the  society,  and  fiuling  them,  those  of  the  officer,  leaving 
to  the  officer  his  recourse  against  the  society  ;  and  as  often 
as  the  sums  directed  by  such  order  are  unpaid,  the  justices 
are  to  award  distress  (hj.  Orders  of  justices,  under  the  acta 
cited  (c),  for  things  done  or  omitted  by  the  society,  are  to 
be  maide  on  the  oiticers  of  the  society,  or  any  of  them,  in 
their  proper  name,  and  served  personally,  or  at  the  officer's 
last  or  usual  place  of  abode  (d).  The  awards  of  justices  are 
final  (ej. 

Two  justices  of  the  place  in  which  the  friendly  society  is 
held,  may,  on  complaint  on  oath,  by  any  member  of  such  so- 
ciety, of  an  offence  against  the  rules  by  another  member,  sum- 
mon such  person ;  and  on  his  appearance,  or  de&ult,  on  oath 
of  service  of  the  summons,  determine  the  matter,  and  make 
the  proper  order ;  and  if  they  adjudge  money  to  be  paid  by 
such  person,  and  if  he  do  not  pay  it  forthwith  on  notice,  they 
are  to  levy  it  by  distress,  with  the  costs  of  prosecution  and 
distress  (J^),    Their  award  is  final  (gj. 

It  has  been  found  that,  under  the  acts  SS  Geo.  III.  c  54, 

(a)  33  Geo.  III.  c  64,  sect  16.  fbj  49  Gea  III.  c.  126,  seci.  S. 

fej  33  Geo.  III.  c  64 — 40  Geo.  III.  c.  126. 

(dj  49  Geo.  III.  c.  126,  sect  4.  fe)  Sect  6. 

(fj  Sect  1.  fgj  Sect  6. 
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and  49  Geo.  III.  a  lltSj  cited,  giving  power  to  apply  to  job* 
tices  of  the  peace,  the  jurisdiction  of  the  judge  orduiaTy  is  not 
excluded  (a). 

It  seems  proper  just  to  mention  the  following  provisions 
with  r^purd  to  friendly  societies,  though  not  so  immediately 
ooncemmff  justices.  The  socie^  may  appoint  a  committee,  of 
not  less  than  eleven,  with  all  or  any  of  the  powers  of  the  act 
dted ;  and  five  members  of  such  committee  are  required  to 
concur  in  any  act  of  the  committee.  Powers  of  standmg  com- 
mittees to  be  declared  in  the  rules  of  the  society,  and  of  par- 
ticular ones  to  be  entered  in  a  book.  Committees  controlla- 
ble by  society  (b).  Treasurers  or  trustees  to  lay  out  surplus 
of  contributions  with  consent  of  the  society  (cj^  and  to  ac- 
count for  the  proceeds  to  the  society  (d).  Treasurers  and  all 
entrusted  with  funds,  upon  demand  by  the  society  or  com^ 
mittee  for  the  purpose,  to  give  in  accounts,  pay  balances, 
and  transfer  securities,  to  the  person  Appointed ;  and,  in  case 
of  failure,  application  may  be  made  to  the  Court  of  Session, 
who  will  proceed  summarily  (e).  No  fee  to  be  taken  for  any 
proceedings  in  such  court ;  counsel  to  be  assigned  without  fee ; 
no  stamp  duty  on  proceedings  (f).  Executors,  &c.  to  pay 
money  due  to  societies  before  any  other  debts  (ffj.  Society 
may  inflict  penalty  for  misapplication  of  money.  Society  not 
dissoluble  without  the  consent  "  of  five-sixtns  of  the  then 
*^  existing  members  of  such  society,  and  also  of  all  persons 
*'  then  receiving,  or  entitled  to  receive  relief.^  Stock  not  di- 
.visible  except  for  the  purposes  of  the  society  (k).  llulea 
to  be  entered  in  a  book,  and  received  as  evidence  fij,  Socie^ 
ty  may  receive  donations  (J J.  Where  general  rules  direct 
usputes  to  be  settled  by  arbitration,  the  award  of  the  arbiters 
to  be  final  (kj.  The  remaining  sections  of  the  act  (Ij  re- 
gard settlements  and  removals,  and  are  not  applicable  to  ScoU 
bnd. 

Governors  of  institutions  for  relieving,  by  voluntary  sub* 
scriptions  and  benefactions,  widows,  orphans,  and  families  of 
the  clergy,  and  others  in  distressed  circumstances,  may  frame 
rules,  and  present  them  for  confirmation  as  friendly  societies, 
under  the  33d  George  III.  c.  54;  the  presentment  being 
made  before  or  immediately  after  Michaelmas  sessions  1796  (tnj. 
Institutions,  whose  rules  are  so  confirmed,  may  appoint  trea« 

fB)  Bremner  ftgainst  Huntlj  Fri^idlj  Societj,  4th  December  1817* 
(bj  33  Geo.  III.  c.  54,  sect  5.  (cj  Sect.  6.  (dj  Sect.  7. 

f€j  Sect  a  r/j  Sect  9.  fgj  Sect,  10.  (hj  Sect.  12. 

fi)  Sect  13.        fj)  Sect  14.        (kj  Sect  16.  (IJ  Sect  17*-3e. 

(mj  35  Geo.  III.  c  111,  fleet  2. 
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surcra,  &c.  and  be  entitled  to  the  benefit  of  SSd  George  III. 

See  Banks  for  Savings — Combination^Sediiian, 


GAME. 


It  is  directed  by  the  general  statutes,  that  justices  of  the 
peace  shall  put  the  acts  of  Parliament  to  execution  against 
'^  users  of  unlawful  games  with  setting  dogs,^  **  fowlers  fowling 
**  in  other  roen^s  lands,  makers  of  muirbum  and  mossbum  ; 
and  shall  proceed  by  witnesses,  or  by  the  oath  of  party; 
and  that  the  punishment  shall  be  a  pecuniary  sum,  answerable 
to  the  circumstances  of  the  offence  and  the  quality  of  the  of- 
fender (b).  It  appears  that,  where  the  particular  acts  specify 
a  sum,  it  is  proper  not  to  exceed  it.  (See  Process^  sect.  Pro- 
cedure on  Complaint.) 

There  are  several  subsequent  statutes  on  game,  the  execu- 
tion of  which  is  specially  committed  to  justices. 

Two  witnesses  are  necessary  in  such  cases,  according  to  the 
ordinary  rule,  (see  Proofs  sect.  Criminal  Cases)  unless  other- 
wise specially  provided  by  the  particular  statute  founded  upon. 

In  action  for  pecuniary  penalties  under  the  game  laws,  the 
complaint  may  be  referred  to  the  defender's  oath  (c)^  if  not 
otherwise  specially  provided.  (See  Proofs  sect.  Confession  of 
Accused). 

A  person  entitled  to  a  share  of  the  penalty  (unless  he  re- 
nounce it)  is  an  incompetent  witness,  on  account  of  his  inte- 
rest. A  member  of  an  association  for  the  preservation  of  game 
seems,  for  the  same  reason,  to  be  an  incompetent  witness  in  a 
prosecution  by  the  agent  for  the  association. 

I.    QCALIFICATION. 

No  man  is  entitled  to  ^*  hunt  or  haulk^  who  has  not  <<  a 
*^  plough  of  land  in  heritage^  (in  Scotland),  under  the  pain  of 
L.lOO  Scots,  half  to  the  King,  half  to  the  informer  (d).  This 
act  is  still  in  force,  and  applies  to  shooting  (e)  ;  and  is  the 

(a)  35  Geo.  III.  c  111,  sect  3.  fb)  1617,  c  8  ;  1661,  c  38. 

(oj  Procurator-fiscal  of  Edinburgh  against  David  Wilson,  27th  June 
17«7.  rrf;  1621,  c.  31. 

(ej  Manjuis  of  Tweeddale  against  Somner,  18th  .Tunc  1808.  In  note 
to  Earl  Ho|ietoun  a^inst  Wight,  below.— Trotter  against  M^Ewan,  6th 
July  1809.  ~ Karl  ot  llo])ctuun  against  Wight,  17th  January  1810. 
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only  qualification  for  Iiunting  or  killing  game  (a).'  The  juris-* 
diction  of  justices  of  tbe  peace  in  prosecutions  upon  this  act 
has  always  been  acknowledged  in  practice  (b).  The  act  con- 
tains no' limitation  in  point  of  time  for  the  prosecution.  A 
qualified  person  may  communicate  the  privilege  of  shooting 
over  his  srounds  to  a  person  not  qualified  (cj ;  but  the  pe« 
nalty  appUes,  if  the  person  (otherwise  unqualified)  having  the 
privilege  so  communicated  to  him,  shoot  elsewhere  than  on 
the  property  of  the  person  giving  him  the  privilege.  A  tenant 
is  not  entitled  to  shoot  on  his  farm  without  his  landlord'^s 
permission  {dj.  A  lease  successively  renewable  eveiy  19 
years  at  the  demand  of  the  tenant  is  not  heritage  in  this 
question  (ej. 

Every  person  not  qualified  to  kill  game  in  Scotland,  who 
has  in  his  custody,  or  carries  at  any  time  of  the  year,  upon  any 
pretence,  any  hares,  partridges,  pheasants,  muirfowl,  terma- 
gans,  heathrowl,  snipes,  or  quails,  without  leave  of  a  person 
qualified  to  kill  game  in  Scotland,  forfeits  for  the  first  oflence 
90s.  sterling,  and  for  every  subsequent  ofience  40s.  sterling ; 
and  in  case  of  not  paying  within  ten  days  after  conviction  by 
a  final  judgment,  is  to  be  imprisoned  '<  for  six  weeks  for 
**  the  first  offence,  and  for  three  months  for  the  second 
*•  and  every  other  subsequent  offence^  (f).    A  person  not 

Salified,   obtaining  permission  from   a  qualified  person  to 
oot  on  his  grounds,  may  of  course  lawfully  have  in  his 
possession  game  killed  ty  him  on  those  grounds  (g).    Offences 
against  this  act  (13th  George  III.  c.  54)  may  be  tried  by  the 
oath  of  one  credible  witness,  or  by  the  confession  or  oath  of 
the  accused,  before  any  two  justices  of  the  peace,  or  the  sheriff 
or  Stewart,  depute  or  substitute,  of  the  county  where  the  of- 
fence was  committed,  or  where  the  offender  is  found,  and 
may  be  prosecuted  either  by  the  procurator-fiscal,  or  hy  any 
other  person  who  will  inform  and  complain  (hj.     It  has  been 
found  that,  under  this  act,  prosecutions  may  be  carried  on 
by  A  B  (designing  him)  **  agent  for  the  association  for  the 
y  preservation  of  game  in  the  county  of  C ;"  without  regard 
to  the  allegation  (which  was  the  fact)  that  the  expence  was 
defrayed  by  the  association,  and  the  penalties  accounted  fer 
to  them ;  which  the  Court  were  of  opinion  could  not  be  in« 
quired  into,  as  he  had  a  clear  right  in  his  own  person  to  pro- 
fa;  Kdly  against  Smith,  27th  June  1780.  fbj  Hutcheaon,  iL  639. 
,   fej  Trotter,  ncpro.                               (dJ  Marquis  of  Tweeddale,  «»|9ra. 
f€)  Earl  of  Hopetoun,  mprtu,                   (f)  13  Geo.  III.  c.  64,  sect.  3. 
(%)  Trotter,  twpra.                                   (h)  13  Geo.  III.  c.  54,  sect.  8. 


fiBmte  M  s  oom]no&  infiirmer  (a).    U  my  petftMi  cmnctoA 
of  «a]r  Qffibnce  against  thk  ac^  do  mo^  ^nf  the  penalty  de* 
creed  within  10  day«,  the  jiftttiiseit  te.  mif  gwit  wamal; 
far  levying  it  by  diBtrefls,  4»  yiay  i^ant  wamraot  for  eomnii^ 
ting  the  offender  to  gaol  '<  fiir  the  tme  speci^ed  tfi  thia  aait»^ 
as  aatisfactipn  for  the  penalty,  or  tUl  pi^yiaeiii ;  and  in  eaae 
a  warrant  for  distrees  be  first  obtained^  and  the  penalty  be 
m4  recovered,  the  juatipes,  tpc*  who  griAtfid  the  warrant, 
upon  its  being  certified  to  l^en  by  ibe  offim^  executing  the 
warrant,  that  the  whole  or  |i  purt  reipains  upnecovered,  may 
grant  wammt  f(V  coannitting  tn^  offender  to  gaol  as  above  (bjp 
One  half  of  the  penaltUM  is  to  be  p^id  to  the  prosecutor,  the 
other  to  the  poor  of  the  parish,  or  to  repair  the  hi|;fa.roada 
of  the  parish,  vdthin  which  the  offence  was  committed,  as 
the  justices,  &c.  direct  (c).    Appeal  is  competent  to  the  neict 
Circuit  Court  of  Justiciary,  or  (where [there  is  no  ciroiit)  to 
the  Court  of  Justiciary  at  Edinburgh,  on  entering  it  in  open 
court  when  judgment  is  pronounced,  or  by  lodging  a  copy 
of  it  within  10  days  after  judgment,  with  the  clerk  of  the  in-- 
fisrior  court,  and  serving  the  opposite  party,  perscttally,  or 
at  his  dwelling  plaee,  or  his  procurator  or  qgent  in  the  cause, 
with  a  duplicate  of  it :  and  such  service  is  a  sufficient  sum- 
mons to  oblige  the  prosecutCHr  to  attend  and  answer  at  the  next 
Circuit  Court,  to  be  held  at  least  15  days  after  service,  or  at 
the  first  Court  of  Justiciary  to  be  held  at  Edinburgh,  at  least 
es  long  jBi&^T  service  (4J*    It  has  been  Ibund  that,  under  this 
act,  alMiough  somewhat  ambiguously  expressed  on  the  point,  the 
prosecutor  as  well  as  the  defender  may  appeal  to  the  Court  of 
Justiciary  (e).    When  an  appeal  is  taken,  the  appellant,  at 
entering  it,  must  lodge  with  the  derk  of  the  court  from  which 
it  is  taken  a  bond,  with  a  sufficient  eautioner,  fiwr  paying  tfae 
sums  in  the  deq^  and  costs ;  ;and  the  clerk  is  answei^le  tx 
the  sufiiciency  of  tjhe  cautioner  (f).    Proseentinna  must  be 
brought  withip  ei^  ^nontbs  9^  the  offenoe  (g). 

II.   F0S8IDPBN  TTME. 

Any  nerson  who  wilfully  takes,  kills,  destroys,  carries,  bjiya, 
sella,  or  nas  in  his  possession,  or  uses,  any  muirmwl  or  t^rmagan, 
between  10th  December  and  ISth  August,  or  any  heaA-fowl 
between  10th  Deeember^pd  SOth  August,  or  any  partridge  be.- 
tween  Ist  February  and  1st  September,  or  any  pheasant  between 

(m)  Gtmy  MgaSoat  Binintr,  33d  January  1616 ;  Gaurt  of  JuatidMjr ; 
Fac  CoL  App.  Na  I. 

fbj  13  O«o.  lU.  c  M,  sect  9.              fe)  Sect  10.  fdj  Seet  11- 

(e)  Gray,  sujpra,        ffj  13  Geo.  III.  c  64,  sect  13.  fgj  Sect  14. 


lat  Febniirjr  and  Iwk  October,  foifttts  for  evieiy  bifd  so  taicei^ 
fce.  L.5  sterlii^ ;  aad  in  ease  of  not  paying  toe  awn  daepeed 
within  ten  dqra  after  eonvictim  by  a  final  sentenoe,  is  to  be  im- 
priaoned  two  montha  for  each  L.5  (a J.    This  act  does  not  oz« 

fMj  la Geo.  IIL  c.  M,  ieet  1.    TUsaet,  ao  &r  as  Tegvvda  the  eliMa 
time  for  /'ofiH^^y  was  repealed,  and  the  time  extended  to  i4th  Septem^ 
ber,  by  36  Geo.  III.  c.  54.    But  that  act  was  repealed  by  39  Geo.  III.  c. 
34,  sect.  1,  in  consequence  of  which  the  former  act  revived  (i.  Bladcstoae, 
90.)    Doubts  hare  been  entertained  by  some  persons  (Hutcheson's,  J.  P. 
Sd  edit.  iL  550 ;  Ness  on  Game,  110-^128 ;)  how  fiur  .the  penalty  for  breach 
of  close  time  for  partridges  can  now  be  levied  in  Scotland,  on  the  ground 
that  the  act  30  Geo.  III.  c.  34,  enacts  that  the  penalty  shall  be  the 
esone  as  that  in  the  EngUsh  game  act,  2  Gea  III.  c  19,  to  be  levied  as 
passcrili^  in  that  act,  vie.  in  the  courts  of  record  at  Westminster.    But 
it  appears  that  the  penalty  may  still  be  levied  under  13  Geo.  III.  c.  54. 
The  English  game  act,  2  Geo.  III.  c.  19,  among  other  things,  appointed 
the  close  time  for  partridges  in  En^and  to  be  m>m  12th  FeSniary  to  1st 
September,  under  a  certain  penalty.    A  subsequent  English  game  act,  SO 
Gea  IIL  c  39,  extended  the  close  time  for  partridges  to  14th  September. 
The  Scots  «ime  act,  13  Geo.  III.  c.  54,  among  other  things,  appointed  the 
close  time  for  partridges  in  Scotland  to  be  from  Ist  February  to  Ist  Sep- 
tember, under  a  certain  penalty.     The  subsequent  Scots  oame  act,  80 
Osa.  HI.  c.  54,  extended  the  dose  time  for  parUidges  to  litix  September. 
Tlie  le^lature,  afterwards  intending  to  appoint  the  close  time  in  both 
countries  to  be  from  1st  February  to  1st  September,  passed  the  act  30 
Geo.  III.  c.  39.    Ail  that  was  necessary  to  accomj^sh  this  otu'ect  in  Scot- 
bad,  was  simply  to  repeal  the  Scots  game  act,  30  Gea  III.  c.  54,  bv  which 
the  Scots  game  act,  13  Gea  III.  c.  54,  establishing  that  to  be  the  close 
time,  revived ;  but  in  England,  besides  repealing  the  EngUsh  game  act, 
M  Gea  III*  c.  30,  it  was  necessary  also  to  amend  the  EngUsh  game  act, 
9  Oea  III.  e.  19,  thereby  revived,  as  the  close  time  there  appointed  did 
not  eamme9C0  at  the  same  period  as  that  jiow  intended  to  be  established. 
Accordingly,  tjhe  preamble  of  the  act  39  Grea  III.  c.  34,  has  the  tbUow- 
Ing  conclusion  (which  is  almost  verboHm  copied  as  the  title  of  the  act :) 
**  whereas  it  is  expedient  that  the  said  acts,  passed  in  the  36th  year  of 
**  the  reign  of  his  iiresent  Msuesty,  should  be  repealed,  and  that  the  said 
^  act  of  Die  second  year  of  his  present  Majesty  should  be  amended,  so  &r 
**  as  respects  the  time  so  therein  limited  within  that  part  of  Great  Britain 
*^  called  England,  by  making  other  provisions  for  tliat  purpose.''     The 
first  section  then  simply  repeals  the  two  acts  of  30  Gea  III.    This  was 
sufficient  for  Scotland.    But,  in  order  to  give  a  proper  iwnmencement  to  the 
close  time  in  England,  Ihe  second  section  repeals  the  2d  Geo.  III.  c.  19,  as 
&T  as  regards  the  close  time  for  partridges ;  and  the  third  section  enacts, 
that  no  peiwm  shall  take,  &c.  any  partridge  *^  within  the  kingdom  of  Great 
**  Britain"  between  1st  Februaiy  and  1st  September,  and  that  any  person 
tranwressing  shall  be  liable  in  the  penalty  of  2  Gea  III.  c.  19,  to  be  im- 
po&eOy  &c  as  that  act  provides,  viz.  in  the  courts  at  Westminster.    It  ap- 
pears  therefore,  upon  a  comprehensive  view  of  the  acts,  to  be  the  fidr 
eonstructton  of  them,  as  £ir  as  regards  Scotland  (as  it  was  undoubtedly 
the  intention  of  the  Legislature)  simply  to  revive  the  act  13  Geo.  HI.  c. 
M4y  with  its  penalty  and  its  provMons  lor  levying  that  penalty ;  and  even 
upon  a  rigid  and  critical  construction  of  the  3d  section  of  39  Gea  III.  c. 
34,  (whii£  contains  an  inaccurate  deseriptbn  of  the  territory  in  which  it 
was  to  operate)  it  appears  that  that  section  merely  provides  a  course  of 
procedure  which  cannot  be  foUowed  in  Scotland,  and  does  not  derogate  from. 
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tend  io  any  pheasant  taken  in  the  lawful  seaeon,  and  kept  in  a 
mew  or  breeding  place  (a).  The  procedure,  &c.  are  the  same 
as  for  an  unqualified  person  having  game  without  leave  of  a 
qualified  person. 

Those  who  kill  hares  or  deer  in  time  of  snow  forfeit  L.100 
Scots  for  each  offence ;  half  to  the  King,  half  to  the  informer  (bj. 
The  procedure,  &c.  are  described  in  the  general  observations 
at  the  beginning  of  this  article  (cj. 

III.  Trespassing. 

Justices  of  the  peace  are  directed  to  put  the  laws  to  execu- 
tion against  fowlers  fowling  in  other  menu's  lands,  as  was  noticed, 
at  the  beginning  of  this  article ;.  and  the  procedure,  &c.  are 
there  described. 

Hunting  (which,  expression  comprehends  shooting)  (dj  and 
hawking  in  neighbour's  com  firom  Easter  till  it  be  shorn ;  tra- 
velling through  wheat  at  any  time  of  the  year ;  and  hunting 
in  wooids,  pamt,  hainings  within  dikes,  or  broom,  without  leave 
of  the  owner,  are  unlawful,  and  subject  the  person  guilty,  not 
only  to  damages  to  the  owner,  but  to  a  penalty  of  L.IO  Scots 
to  the  public  for  the  first  fault ;  L.20  for  the  second ;  and  for- 
feiture of  moveables  (under  which  the  justices  seem  authorised 
to  inflict  a  suitable  pecuniary  penalty)  for  the  third  (e).  (See 
PUmting  and  Enclosing.) 

A  qualified  person  cannot,  without  leave,  hunt  or  shoot  on 
the  ground  of  another,  though  not  qualified,  and  though  the 
ground  be  uninclOded  abd  waste  (/).  Perhaps  the  preceding 
penalties  hardly  apply  where  the  ground  is  in  that  state ;  but 
the  proprietor  may  obtain  damages  and  an  interdict  firom  the 
Judge  Ordinary,  or  may  obtain  damages  from  the  justices  un- 
der the  small  debt  act ;  and  if  the  person  offending  be  a  ^<  com- 
**  mon  fowler,""  he  becomes  liable  to  certain  penalties  on  that 
ground,  as  after  mentioned. 

The  tenant  cannot  prevent  his  landlord,  or  those  who  have 

or  repeal  the  competent  course  of  procedure  which  the  Ist  aection,  by  re- 
yiving  the  act  13  Geo.  III.  c  54,  had  virtually  and  hj  neceaaarj  operation 
established. 

(a)  13  Gea  III.  c.  64,  sect  2.  (b)  1021,  c.  32 — 1666,  c  20. 

(e)  There  seems  to  be  no  lejgal  authority  for  any  fiuther  limitatioii  as 
to  the  time  for  taking  hares,  aUhough  a  fiirther  limitation  as  to  the  time 
for  hare  hunting  is  inserted  in  some  of  the  almanacks.  The  act  1707,  c 
13,  in  so  fiir  as  it  prohibits  the  shooting  of  hares,  is  repealed  by  48  Geo. 
III.  c.  94.  (d)  Trotter,  mipro. 

(e)  1666,  c.  61 — 1685,  c.  20 — Marquis  of  Tweeddale  against  Hugh  Dai- 
ry mple,  3d  March  1778. 

(f)  Earl  of  Breadalbane  against  Livingstone,  16th  June  1790,  affirmed 
on  appeaL 
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the  Iaadl4»rd^8  permiflsion,  (torn  hunting  on  th^  &nn^  provided 
they  do  not  injure  the  fences,  or  the  sown  land,  or  the  indus- 
trial crop  standing;  and  onl^  pass  through  pasture  ground, 
lea  land,  or  stubble,  which  are  not  liable  to  be  injured  by  per« 
sons  passing  through  them.  Where  injury  is  actually  done, 
the  tenant  is  entitled  to  have  compensation  for  it  (aj. 

A  servitude  of  pasturage  does  not  include  a  right  of  killing 
game  on  the  servient  tenement,  even  though  the  proprietor  of 
the  dominant  tenement  be  otherwise  qualified  (bj. 

Foxes  (it  may  be  mentioned  here,  though  they  are  not 
game)  may  be  pursued,  for  extirpation,  by  farmers,  8ec.  without 
the  owner  s  leave,  only  paying  actual  damage  (c) ;  but  they 
cannot  be  followed  by  spoitsmen  for  amusement  without  the 
owner^s  leave  (d). 

If  a  common  fowler  hunt  (whieh  comprehends  shootii^)  on 
any  grounds  without  a  subscribed  warrant  from  the  proprietor, 
he  forfeits  L.20  Scots  for  each  offence,  half  to  the  discoverer^ 
half  at  the  disposal  of  the  judge,  tod  forfeits  his  dogs,  guns, 
and  nets,  to  the  discoverer,  b^  sentence  of  the  judge ;  and  if 
any  common  fowler  be  found  in  any  place  with  guns  or  nets, 
having.no  licence  from  any  noUeman  or  heritor,  he  may  be 
sent  idsroad  as  a  recruit  (e).  The  execution  of  this  act  ia 
committed  to  justices  of  peaoe,  sheri£&,  and  bailies  of  burghs. 
It  is  understood  that  the  latter  part  of  the  enactment,  authoria- 
ing  the  sending  the  person  abroad  as  a  recruit,  has  for  a  long 
time  been  very  rarely  acted  upon.  The  term  common  JbwJer, 
aeems  to  signify  in  general  an  unqualified  person  who  makes  • 
practice  of  killing  and  selling  game  (jT)* 

There  is  a  penalty  aguiMt  ofBoers  hunting  or  shooting 
without  leave  of  the  proprietor ;  Sar  which  see  SoldierSj  aeeU- 
Game. 

The  pmprietor  is  not  entitled  to  seiae  the  gun  of  any  person, 
trespassing  (gj.  The  guns,  dogs,  and  nets  of  commcm  fowlers 
trespassing,  are  indeed  forfeited ;  but  it  is  by  an  action  at  law,' 
as  just  mentioned.  It  is  ipurder,  however,  to  kill  in  defence 
of  a  gun,  which  another  advances  to  seize,  firom  an  erroneous 
idea  of  his  right  to  do  so  (h). 

If  any  person,  having  entered  any  open  or  inclosed  ground 
with  intent  illq;ally  to  take  or  gill  game  or  rabbits,  or  to  assist 

faj  Ronaldflon  against  BallantTne,  Nov.  21.  1804« 

fbj  Forbes  against  AndersoA,  Feb.  1.  1809. 

fe)  Colquhoun  against  Buchanan,  6th  August  1785; 

fdj  Marquis  ofTweeddale  against  Hugh  Daliymple,  3d  March  1778> 

fe)  170f ,  c  13.  r/J  Boyd,  i  272. 

(gj  Gregory  against  Wemyss,  23d  January  1753. 

(hj  Mungo  Campbell,  I>ecember  1789,  M'Laurin's  Criminal  Cases. 
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in  doing  so,  be  toaoA  at  ni^,  Uiat  ig,  belvieen  mx  o^doA  in 
the  evening  and  aeren  in  the  morning  from  lat  October  to  1st 
Februaiy,  between  aeren  erening  and  five  monuag  from  lat 
February  to  lit  Aprils  and  betveen  nine  evening  and  fianr 
morning  for  the  remainder  of  the  year,  mmed  with  gnn,  crosa* 
bow,  fire-arms,  bludgeon,  or  any  other  offimaive  weapon,  be 
may  be  transported  for  seven  years,  or  may  receive  such  other 
punishment  as  mav  by  kw  be  inflicted  on  persons  guil^  of  s 
misdemeanour  (a). 

The  owners  or  occupiers  of  such  ground,  their  keepers,  ser- 
vants,  or  any  other  persons,  may  a|^rehend  such  olBenders  and 
deliver  them  to  a  peace  ofilcer,  who  is  to  take  them  before  a 
justice  of  the  jpeace  for  the  place  arhere  the  oflbnce  is  eom-i 
mitted;  and  if  the^  be  not  apprehended,  any  such  justicea^ 
upon  oath  of  a  credible  witness,  is  to  grant  warrant  for  appro, 
hendinff  them ;  and  if  upon  dicir  apprehension  it  appear  on 
the  oaln  of  a  credible  witness  that  ihev  have  been  gui&y,  the 
justice  is  to  admit  them  to  bail ;  and  ir  they  cannot  find  it,  to 
eommit  them  to  jail,  to  be  dealt  with  according  to  law  (bj. 
(See  ArreHy  ko^^^ommitmen^^^BailJ. 

If  any  person  unlawfully  enter  or  be  fimnd  in  any  ground 
during  night,  as  it  is  before  described,  having  any  net,  eBgine, 
or  other  instrument  for  taking  or  killing  game,  or  if  he  take 
or  kill  game,  he  may  be  apprehended  by  any  of  the  persona 
before  mentioned,  and  delivered  to  a  peace  officer,  who  ia  to 

Shim  before  a  justice  for  the  place  of  the  offence,  to  ho 
with  aoeonling  to  law  (c).  The  pnper  oonrae  for  a 
C'ce  in  Scotland  to  follow  in  mch  a  case,  if  there  appear  to 
ay  evidence  of  the  ftct,  seems  to  be  to  take  a  written  de. 
elasaAion  from  the  person  apprehended,  and  to  admit  him  to 
bail,  (see  ArreHy  &c. — Bail)  and  at  the  same  time  to  take  a 
abort  memorandum  of  the  evidenoe,  wiUi  a  view  to  hia  tiisL 

All  game,  though  caught  in  breach  of  tibe  acts  above  Rioted, 
bdongs  to  die  person  catching;  unless  the  oonfisortion  rf  it 
make  part  of  the  statntoiy  penally  (d). 

(m)  b1  Geo.  III.  c  90,  sect  1.  (h)  Sect.  2. 

(e)  Sect  8.  (d)  EnUne,  IL  1.  10. 

jMlne  a  pennn  can  use  aay  nieaiii  for  taking  or  kilUng  game^  he  mutt 

Sa  mwm  one  hiows)  pay  a  eertain  annual  (aneved)  tax  or  Ikeace  duty* 
ut  at  tnis  matter  conceroB  the  commiarioneni  of  taxes,  and  Court  of  Ex- 
chequer, before  whom  the  forfeitures  are  levied,  and  not  the  juatioes,  and 
as  it  undergoes  frequent  alterations,  it  is  sufficient  to  mention  here,  that 
the  obtaining  a  licence  does  not  authorise  anj  person  to  shoot,  &c.  without 
quabflcation,  or  at  forbidden  times,  or  to  tresspass. 

The  buying  and  selling  of  game  was  prohibited  by  the  Scots  acts 
1600,  c.  2S,  and  1621,  c  80,  under  a  penalty ;  and  those  acts  having  fallen 
into  desuetude,  their  provisions  were  revived  bj  1686,  c.  20,  but  only  for 
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Widi  rqpftrd  to  setting  spring-guna  or  other  fethal  engines, 
such  as  man  traps  <«  the  like^  eSlculated  to  kill  or  to  inflict 
grief  oas  bodily  injury,  in  order  to  prevent  persons  in  search  of 
game,  or  others,  firom  trespassing,  it  has  been  unauimously  do* 
cided  by  the  Court  of  Justiciary,  in  a  case  where  a  person 
trespasflu^,  who  was  allied  to  be  in  search  of  game,  had  been 
killed  by  a  spring^gun,  tnat  the  person  who  set  the  gun  was 
jrelevantty  indict^  for  murder,  although  it  had  been  set  in  an 
enclosed  plantation,  and  after  intimation  to  the  public  that 
spring-guns  had  been  set  And  the  Court  proceeded  upon  the 
principk  that  a  person  trespassing  in  search  of  game,  eren  at 
night,  and  anaed,  could  not  legaUy,  or  without  the  guilt  of 
murder,  have  been  shot  directly  by  the  proprietor  or  nis  ser- 
vants, although  persisting  (without  personal  violence  to  the 
proprietor  or  ms  servants)  to  trespass,  after  direct  and  rsiterat* 
ed  warning  given  personally  at  the  moment;  and  that  the 
same  thing  can  as  little,  without  the  guilt  of  murder,  be  done 
indixectlv,  through  the  medium  of  a  spring-gun  set  to  kill  any 
person  cunej^pudmg  such  notice :  that  the  plea  that  there 
could  be  no  intention  or  contemplation  of  kUIing  on  the  part 
of  the  setter  of  the  q^nring-gun  giving  notice,  bratuse  he  was 
warranted  to  believe  that  no  person,  after  ihe  notice,  would 
tresnass  so  as  to  be  shot,  was  not  well  founded,  since  it  was 
obvious  and  well  known  that  the  notice  cotdd,  axid  did  jNroduoe 
no  such  eflfect,  and,  therefore,  the  setter  of  the  spring-gun  must 
have  contemplated  the  likelihood  of  some  person  coming  to  it, 
SflGid  must  have  intended  that,  in  case  that  hajmened,  such  per- 
son dumld  be  killed  or  mevously  wounded :  that,  besides  the 
known  tendency  of  manBnd  to  disregard  such  threats,  the  no- 
tice was  evidently  of  a  verv  imperfect  kind :  and  that,  fimher, 
such  enrines  may  iigure  or  Icill,  not  only  poachers,  who,  though 
criminal  are  not  pmushaUe  with  'death,  but  persons  who  are 
not  in  search  of  game,  and  who  may  be  trespasring  firom  igno- 
rance, childishness,  or  inattention,  or  firom  a  lawfiu  cause,  or 
who  may  have  right  to  be  on  the  ground  (a).  The  same 
principle  of  course,  would  apply  in  the  case  of  an  injury  less 
than  death  inflicted  by  such  an  engine.  And,  in  the  case 
which  has  just  been  rrferred  to,  the  Judges  of  the  Court  of 

■even  jean.  It  has  alto  been  prohibited  by  certain  atatutes  passed  since 
the  Union  (see  statutes  at  large,  Index)  the  last  of  which  is  6S  Geo.  Ill* 
c  75 ;  but  it  appears  that  none  of  those  statutes  extend  to  Scotland.  In 
■Imott  all  cases,  however,  in  which  game  is  bought  and  sold,  a  breadi  of  the 
regulations  noticed  in  the  text  is  committed,  particularly  of  those  with  iv» 
gaord  to  qudification,  and  sometimes  of  those  with  rmrd  to  close  time. 

(a)  Case  of  John  Craw,  gamekeeper  to  the  Earl  of  Home,  decided  bj 
the  Court  of  Justiciarf  upon  printed  informations,  18th  June  1827* 

M2 
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JusticUiy  concurred  in  opinion  that  the  setting  of  such  engine^ 
WM  an  unhiwful  act,  independently  of  any  person  bdng  injur- 
ed by  them ;  and  some  of  tne  judges  took  occasion  to  state  that  it 
would  be  interdicted  by  the  sheriff  of  the  county  upon  an  ap- 
plication by  the  procurator-fiscal  to  whose  knowledge  it  mignt 
come,  or  even  perhaps  upon  an  a^Hcation  by  a  neighbour; 
who  might  show  that  the  safety  of  his  childi^n,  or  his  depend- 
ants, would  be  endangered  in  case  they  should  happen  need^ 
lessly  to  trespass,  ^d,  although  the  judges  considered  that 
a  proprietor  was  entitled  to  keep  out  intruders  by  putting 
spiRes  or  glass,  or  the  like,  upon  his  waU,  they  seemed  to  con- 
sider that,  if  a  person  trespasmisg  were  injured  by  spikes  ot 
other  instruments  or  devices  for  that  ptirpose,  insidiously  oon^ 
cealed  or  disguised  within  the  inclosures,  the  person  who  waa 
the  occasion  of  such  injury  would  be  punishaUe  (a). 
See  Planting  and  Endosing, 

IV.    MuiEBtJRN. 

For  the  sake  of  the  game^  the  making  of  muirbum,  or  set* 
ting  fire  to  ainy  heath  or  muir,  from  11th  April  to  1st  Novem- 
ber, is  prohibited.  Any  person  who  does  so,  forfeits  L.2  ster- 
ling for  the  first  offence,  L.5  for  the  second,  and  L.lOfor  every 
subsequent  ofience ;  and  in  case  of  not  paying,  within  ten  days 
after  conviction  by  a  final  judgment,  suffers  imprisonment  for 
six  weeks  for  the  first  offence,  two  months  for  the  second,  and 
three  months  for  every  subsequent  offence  (b). 

The  occupier  of  the  groutid  upon  which  muirbum  is  disco- 
Tered  within  the  forbidden  time,  is  deemed  guilty  of  the  oflerice, 
and  is  liable  to  the  penalties,  unless  he  prov6  that  the  fire  was 
communicated  from  some  neighbouring  ground,  or  was  raised 
by  ckntie  other  person  not  in  his  family  (cj. 

But  every  proprietor  of  high  and  wet  muir  grounds,  the 
heath  upon  whicn  freouently  cannot  be  burnt  so  early  as  11th 
April,  may,  when  sucn  lands  are  in  his  own  occupation,  burn 
the  heath  upon  them  at  any  time  between  11th  and  ftBih 
April,  without  incurring  any  of  the  penalties  nlentioned ;  and 
when  such  lands  are  let,  the  proprietor,  or  his  fiictor,  may,  by 
a  writing,  authorise  his  tenants  in  such  lands  to  bum  theheatn 
upon  them  any  time  between  11th  and  25th  April,  without 
incurring  any  of  those  penalties  (d) ;  provided  the  writmg 

fa)  An  act  of  ParUament  has  been  pasted,  7  and  8  Geo.  IV.  e.  18,  ^  to 
^  prcdiibit  the  setting  <^  spring-guns,  man-tiaps,  and  other  engines  calculai- 
**  ed  to  destroy  human  life,  or  inflict  grievous  bodiiy  hann.'*  But  it  is 
declared  not  to  extend  to  Scotland. 

(bj  13  Geo.  III.  c  64,  sect  4.  (ej  Sect  6.  fdj  Sect  6. 
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aulhoriziog  the  btiniing  be  previously  recorded  in  the  sheriff 
or  Stewart  oouri  books  of  the  county  in  which  the  lands  lie, 
upon  paying  the  usual  fees  (a). 

The  penfldties  are  recoverable  in  the  same  way,  and  are  in 
the  same  situation,  as  to  disposal,  appeal,  and  every  other  par- 
ticular, as  those  against  possessing  muirfowl,  &c.  unlawfully, 
which  are  .contained  in  the  same  act  of  Parliament,  and  have 
been  already  mentioned. 

For  the  form  of  the  procedure  for  offences  against  the  game 
laws,  see  Process, 
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Playing  at  cards  and  dice  in  any  public-house  is  prohibited 
under  the  penalty  of  L.40  Scots  from  the  keeper  of  the  house 
lor  the  first  fiiult,  and  loss  of  his  liberties  for  the  second ;  and 
iriaying  in  a  private  house,  unless  the  master  phiy,  is  also  pro- 
nibitea  (b).  But  it  hardly  appears  that  justices  of  the  peace 
have  the  execution  of  this  enactment  specially  imposed  upon 
them.  It  ma^,  however,  be  a  good  reason  for  their  revising  to 
renew,  an  ale  hcence,  that  the  applicant  countenances  gammg 
in  his  house. 

To  discourage  excessive  play,  it  is  enaeted,  that  <<  if  it  shall 
^  happen  any  man*  to  winne  any  summes  of  money  at  carding 
<<  or  dydng,  attour  (above)  the  summe  of  an  hundreth  merka 
<<  (L.5.  lis.  Ij^gd*  sterling)  within  the  space  of  twenty-four 
<<  hours,  or  to  gain  at  wagers  upon  horse  races  any  summe 
*<  attour  the  said  summe  of  an  hundreth  merks,  the  superplus 
*<  shall  be  consigned  within  twenty-four  hours  theremer  in 
<^  the  hands  of  Uie  treasurer  of  the  kirk,  if  it  be  in  Edin- 
<*  burgh ;  or  in  the  hands  of  such  of  the  kirk-session  in  the 
*<  country  parochines  as  collects  and  distributes  money  for 
<^  the  poor  of  the  same ;  to  be  employed  always  upon  the 
<<  poor  of  the  paroche  where  such  winning  shiJl  happen  to 
<*  fall  out^  And  *<  full  power  and  commifision^  is  given  <*  to 
<<  the  bailies  and  magistrates  of  burrowes,  the  sherifis  and 
<<  justices  of  peace  in  the  country,  to  pursue  and  conveen  all 
<*  such  persons  for  all  winning  at  cards,  dice,  and  horse  races 
<*  which  shall  happen  to  be  made  by  any  person  by  and  attour 

•  (a)  13  Geo.  III.  c  M,  sect  7.  (b)  16J1,  c.  14. 
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<^  the  siid  smnme  of  an  hvndietii  merirs  nmcy  finmaid ;  and 
f^  in  case  the  magistrate  infonned  thereof  remse  to  punue  far 
*^  the  same,  the  party  informer  shall  have  action  against  the 
**  said  ma^strate  for  double  the  like  eumme ;  the  one  half 
^  whereof  to  be  given  to  the  poor,  and  the  other  halfe  to  the 
^  party  inlbnner''  (a).  This  act  was  found  in  1774  and  in 
1T75  to  be  in  observance  (b).  The  kirk-treasurer  has  been 
found  to  be  a  competent  pursuer  fcj.  In  a  horse  race,  the 
pasish,  whffle  the  wager  was  laid,  is  entitled  to  the  surplus 
above  100  merks  (d). 

All  obligatbns  are  declared  to  be  null  and  void  where  any 
part  of  the  consideration  is  money,  or  other  valuable  thixig,  won 
oy  jnoning  in  any  w^,  or  betting  at  any  game,  or  which  are 
for  die  re-payment  of  money  knowingly  lent  for  such  ^^aming 
or  betting,  or  lent,  at  the  tune  of  such  playing  or  bettmg,  to 
anj  person  who  plays  or  bets  (e).  It  has  been  found  that 
this  olgection  may  be  pleaded  against  an  onerous  assignee  or 
cnesler  of  a  bill  granted  for  a  gaaie  debt  (and  the  same  must 
liold  of  bonds  or  other  obligations)  and  that  it  may  be  piwted 
hj  the  oath  of  die  winner  (f).  It  has  been  found  that  this 
objection  cannot  be  pleaded  against  a  banajide  onerous  indov* 
see  of  a  bill  (g^).  IBut  a  eontrary  decision  was  given  in  one 
reported  case  (h) ;  a  contrary  opinion  is  held  by  great  aothoci* 
ties;  a  contrary  ooorae  of  practice  is  followed  in  £ng^d  f $  J ; 
and  the  eontrary  is  said  to  have  been  found  in  aiwie  recent 
cases  not  reported  (j). 

If  any  person,  by  any  ftaud  in  playing  at  cards,  diee,  or  any 
games,  or  in  bearing  a  part  in  the  stakes,  or  in  bettings  wins 
any  money  or  other  valuaUe  thing,  or  at  any  one  aifttang  wins 

(a)  leai,  Oi  14. 

(bj  Maxwdl  agiiBst  Bkir,  14th  Julj  1774^KiA  scirion  of  Dumfidot 
against  Kirk  ■cwtons  of  Kirkcudbri^t  and  Kelton,  15th  June  1776. 
(ej  Gnnt  agaiaat  Sir  Andrew  Mmaaj,  9th  February  1711 ;  Fomit ; 

f4j  JOxk^mmkm  of  DuiolTlea,  mtptm^  (0)  9  Anne,  c  14,  wet  1. 

r/;  Pringle  against  Biggar,  7th  November  1740;  C  Home;  Elchies, 

(m)  Nelson  aoalnit  Bruce,  ftSth  January  1740,  Killr.  p.  70 1  C  Hone ; 
£lchiM,  ib — Clerk  against  Stewart,  ISth  February  1741,  Kilk.  p.  79;  im- 
ported hi  Stewart  agfinst  Hyalop,  C  Home,  p.  271 ;  Elchies,  ib — ^Mac 
Kenzie  agahwt  HamUton,  24th  July  1745,  Elchies,  ih^BelTs  Com.  3d 

(h}  Prfa^  ^gaSasI  Gbambeli,  9th  February  173l|  Diet.  ii.  S96  ;  but 
that  decision  was  reclaimert  against,  and  tiie  case  (according  to  «  narking 
by  Lord  Kames  on  the  printed  papers)  was  taken  out  of  Court  by  transac- 
tion, (i)  See  BeU*s  Com.  9d  edit.  if.  210. 

(j)  Mor.  Diet.  Bill,  ii  2.  p.  1509,  in  Note  to  Nelson  against  Bruce,  25th 
January  174a 
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•bore  L.10,  every  ptaNm  eo  wimii^,  aad  being  convioied 
upon  an  iadictmeni  or  infoimAdon)  finmits  fire  times  the  value 
of  the  money,  or  other  thin^  won,  to  any  person  who  will  sua 
ibr  it,  and  is  to  be  deemed  mfamous,  and  to  suflbr  such  cor- 
poral punishment  as  in  cases  of  wilfitl  perjury  (a)*  Froeeou«. 
tion  for  the  corporal  pains  and  infiuny  seems  not  competent 
before  the  justices,  but  before  the  Judge  Ordinary.  Prosecu- 
tion for  the  pecuniary  penalty  (if  it  be  ever  separated  from  the 
other,  and  if  the  amount  should  not  exceed  L.5)  is  perhaps 
competent  before  the  justices  under  the  Small  Debt  Act  (See 
Usury). 

Any  two  justices  of  the  peace  may  cause  to  be  brought  be* 
fore  them  any  person  whom  they  have  just  cause  to  suspect  to 
have  no  visible  estate  or  caUing  by  which  to  maintain  hunseli^ 
bat  for  the  most  part  to  support  himself  by  gaming ;  and  if 
such  person  do  not  make  it  appear  that  the  principal  part  of 
hia  ezpenoes  is  not  naintainaa  by  gamina,  tae  justmee  ara  to 
feqpiire  of  him  seourities  fiv  his  ^ood  bdiaviour  Sx  tiTalva 
moBlhs;  $adf  in  deAMk  of  bis  findms  such  seouritiest  aia  la 
aottmit  him  to  the  ooaunon  gpud  till  lie  fiad  such  (b)*  Ift 
dwing  the  time  for  which  he  is  so  bound  to  good  Miayiow^ 
he  at  any  one  time  pUy  or  bett  for  any  thing  eaoeeding  ia 
whole  L.1  in  value,  sudi  playing  is  to  be  considewd  a  hMch 
of  behavionr  (e). 

If  any  person  assault  and  beat,  ev  ohalbnge  or  provoke  H 
fight,  any  other  person  ufaa  account  of  money  won  by  gmmm 
ng  or  bstling,  on  eonviecion  upon  indictment  or  infoiiaetion» 
lie  foifoits  to  the  Kiur  all  his  goedsy  and  is  to  be  imprisoned 
Sn  two  years  (d).  This,  of  coarse,  is  an  offienee  for  whidi^ 
when  prosecuted  under  the  act  cited,  justices  of  the  peace 
cannot  ify^  the  punishment  being  so  severe ;  but  msfy  frtoog-* 
mo9ee.    Their  best  course  seems  to  be  to  transfer  any  case  of 

r«>9Amie,G.  Ii,8sct.fi.  r«;  Sect.  0.  fe;  Seet  9« 

(d)  9  Anne,  c.  14,  sect.  8.  There  ue  several  Britiah  acti  with  rmrd  to 
ffaming,  which  some  have  thought  might  extend  to  Scotland.  But  fO  Gea 
II.  c.  24,  has  been  fbund  bv  the  Court  of  Justiciary  not  to  extetid  to  Stot* 
land  (Uutne^  i.  109).  And  the  same  seems  true  A  the  other%  9  AmM,  a 
a,  sect.  66;  10  Anne,  c.  26,  sect  199;  8  Geo.  I.  c  9,  sect.  36;  12  Gea  II. 
c28;  13  Geo.  II.  c.  19,  sect  9,  10;  18  Geow  II.  c  34 ;  42  Geo.  III.  c.  119; 
from  the  whole  strain  of  them,  from  Lord  Swinton^s  doubts  as  to  the  two  firsts 
the  onlv  ones  he  mentions,  and  from  Lord  Kames*s  opinion  with  regard  to 
sU  of  them  Tezcept  18  GecK  II.  which  he  mentions  as  a  joint  authority  te 
certain  of  tne  provisions  of  9  Anne,  c  14,  and  except  the  last,  of  coittse 
passed  long  after  his  death)  implied  bj  his  passing  Uiem  in  sUence. 

Prosecutions  for  gaming  rarely  occuning,  it  was  thought  improper  to 
increase  the  bulk  of  the  treatise  by  giving  forms  for  them.  Forms  catt 
easily  be  framed  from  those  given  for  other  cases. 
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this  description  to  the  sheriff  (see  ArreH^  &c)  exc^  wheie 
the  offence  is  a  minor  breach  of  the  peace,  such  as  it  is  proper 
for  them  to  take  cognisance  of  at  common  law. 

By  the  common  Lnw,  no  action  is  competent  for  any  sum 

S'ned  by  betting  or  wagering  in  any  form  (a).    (See  SmaM 
bt  Actf  sect.  Causes  Competent). 
See  Lotteries. 
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gunpowjOer. 

Some  provisions  have  been  made  by  IS  Geo*  III.  c,  61,  for 
preventing  danger  from  large  quantities  of  gunpowder. 

A  great  part  of  the  act  regards  the  manumcture.  Certain 
penalties  mi  finfatures,  to  be  judged  of  by  two  justices,  aie 
iq»pointed  fcx  certain  cases ;  and  the  quarteiMsessions  have  cer- 
tain powers  with  regard  to  the  erection  of  mills,  &c.  But  as 
the  manufacture  is  carried  on  in  very  few  places  in  Scotland^ 
h  is  sufficient  on  this  head  to  refer  to  the  act. 

The  other  parts  of  the  act  are  of  more  general  application*  • 

No  deal^  can  keep  more  ihtai  200  lb.  and  no  other  person 
more  than  50  lb.  in  any  building  or  place  occupied  by  the  same 
person  or  persons  (all  buildings  and  places  adjoiBing  to  each 
odier,  and  occupied  together,  tamg  deemed  one  house  or  place)» 
or  on  any  river  or  other  water  (except  in  carriages  kMufing  or 
unloading,  or  passing  on  the  land,  or  m  ships,  boats,  or  ves8els» 
loading  or  unloading,  or  pasrins  on  the  water,  or  detained  there 
by  the  tide  or  bad  weather),  ouierwise  than  in  mills  and  oth» 
places  alloted  for  that  purpose  under  the  act  (which  cannot  be- 
within  a  mile  of  any  city,  borough,  or  market  town,  or  two 
miles  of  any  palace  or  residence  of  the  king,  queen  consort,  or 
dowager,  or  of  a  king'^s  magasine,  or  half  a  mile  of  any  parish 
jchurdi,  otherwise  the  same  penalties  attach),  on  paixi  of  for- 
feiting the  gunpowder  beyond  the  quantity  aUowed  to  be  kept» 
and  the  barrels  containing  it,  and  &.  for  every  pound  of  gun- 
powder beyond  the  allow^  quantity  (bj. 

800  lb.  may  be  kept  for  tne  use  of  any  mine  or  colliery,  in 
any  magaaine  within  SOO  yards  of  the  mine  or  colliery,  and 

(a)  Bruce  tgaiQst  Eo^  26th  January  1787— Wordswort(i  against  Pet- 
tygreWf  16th  May  17!>9M^Cuminiiig  Gordon  against  Campbell  16th  No^ 
vember  1804.  (bj  12  Geo.  III.  c  61,  sect  11. 
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not  within  the  distance  from  towns,  churches,  &c.  before  deu 
scribed  (a). 

No  person  can  convey  at  one  time  more  than  25  barrek  in 
any  carriage  by  land,  or  more  than  200  barrels  in  any  vessel 
by  water  (except  in  vessels  with  gunpowder  from  or  to  any 
place  beyond  sea,  or  going  coastwise) ;  and  all  gunpowder  con- 
veyed on  land  or  water  (except  in  such  vessels  for  importation 
or  exportation,  or  going  coastwise)  must  be  in  barrels  dose 
joined  and  hooped,  without  any  iron  about  them,  and  so  se- 
cured that  no  part  of  the  gunpowder  be  scattered  in  the  pas* 
sage ;  and  each  barrel  must  contain  no  more  than  100  lb.  of 
gunpowder ;  and,  when  conveyed  by  land,  must  be  entirely 
enclosed  in  a  leathern  bag,  or  a  bag  commonly  called  a  saltpetre 
bag;  and  every  carriage  in  which  gunpowder  is  convqred  by 
land  must  have  a  complete  covering  of  wood,  painted  cloth, 
tarpaulin,  or  wadmill  tilts,  over  all  the  gunpowder.  And  no 
gunpowder  can  be  conveyed  in  any  vessel  by  water  (except  in 
vessels  with  gunpowder  exported  or  imported,  or  going  coast- 
wise) that  has  not  a  dose  deck ;  and  as  soon  as  any  gun* 
powder  is  put  on  board  such  vessel,  it  must  be  covered  with 
nw  hides  or  tarpaulins ;  and  all  gunpowder  carried  (except  in 
vessels  for.  exportation  or  importation,  or  going  coastwise)  in 
greater  quanti^,  or  -otherwise  than  before  prescribed,  and  the 
barrels  contatnmg  it  may  be  seised  by  any  person,  who  has 
the  same  authority  to  remove  such  gunpowder  and  barrels,  and 
to  jise  for  that  purpose,  during  M  hours  after  seizure,  the 
carriage  or  vessel  in  which  it  is  seised,  and  the  tackling,  beasts, 
and  accoutrements  belonging  to  it,  on  paying  ai  recompence  for 
the  use  of  it,  and  to  detain  such  gunpoifder  and  barrels,  as  in 
afterwards  ffiven  to  a  person  searching  under  the  warrant  of  a 
justice  of  the  peace ;  and  such  seisure  is  for  his  own  use,  on 
conviction  of  the  offender  (b}. 

When  returned  gunpowder  is  to  be  landed,  no  other  gun* 

Cwder  is  to  be  brought  to  the  wharf,  or  other  place,  to  be 
ided  in  its  stead,  to  a  greater  quantity  than  has  been  carried 
away  ef  the  returned  powder,  till  the  whole  be  carried  away, 
on  forfeiture  of  all  gunpowder  brought  to  the  place,  or  loaded 
otherwise  (c). 

If  any  person  on  board  any  vessel  loaded  with  gunpowder 
(except  vessels  carrying  powder  from  or  to  foreign  parts  or 
coastwise)  bring,  have,  or  use  on  board,  anv  charcoal  or  other 
combustible  matter,  or 'any  fire  or  lighted  candle,  or  if  he 
smoke,  he  forfeits  L.5;  and  the  person  having  the  care  of 

(aj  12  Geo.  III.  c.  61,  8ect  12.  (bj  Sect,  18.  (ej  Sect.  10. 
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such  Testel,  and  willingly  pemittbg  such  tbingB,  or  doing 
them  himself,  also  forfeits  L.5  (a). 

No  person  having  the  care  of  any  carriage  for  oonvqring 
guttjiowder  by  land  can,  after  banning  to  load  ganpowd^ 
into  it,  or  to  unload  audi  out  of  it,  atm  at  any  jdaoe  of  loadings 
or,  in  the  loading  or  unloading,  suror  longer  time  to  elapse 
than  indispensiUy  necessary ;  imd  no  person  having  the  care 
of  any  vessel  for  conveying  gunpowder  by  water  (except  from 
or  to  places  beyond  sea,  or  going  coastwise)  can,  after  b^n* 
ning  to  load  or  unload  any  quantity  of  gunpowder,  stop  at  any 
place  of  loading,  or,  in  the  bading  or  unloading,  au£Fer  longer 
time  to  elapse  dian  indispensibly  necessary,  not  exceeding  18 
hours,  unless  hindered  l^  the  weather ;  and  every  such  veaael 
(except  as  above)  having  completed  her  loading,  must  depart 
from  her  place  of  loading,  on  her  couree,  the  first  ensuing  tide, 
unless  hindered  by  stress  of  weather  or  other  just  impediment ; 
an  under  the  penalty  of  L.10  (b). 

None  of  those  provisiona  for  the  conveyance  of  gunpowder, 
or  the  loading  or  unloading  of  it,  extend  to  any  carnage  or 
vessel  conveying  a  quantity  not  exceeding  100  lb.  weight  (e). 

Any  justice  «  the  peace  of  any  county  or  other  diviakm,  ia 
whidi  gunpowder  is  suspected  to  be  made,  kept,  or  caniedy 
contraiy  to  this  act,  on  demand  made,  and  a  reasonable  cause 
assigned  on  oath  by  any  person,  must  issue  a  warrant  tat 
searching  in  the  day-time  any  place,  carria^  or  veasd,  fa 
sudi  gunpowder ;  which,  when  found,  is,  with  the  barrds,  to 
be  immediately  seiied  by  the  searcher  or  searchers,  who  must» 
with  all  convenient  speed,  remove  it  and  the  barrels  to  sudi 
proper  places,  under  tne  restrictions  of  this  act,  as  they  think 
nt ;  ana,  if  such  gunpowder  be  seised  in  any  carriage  or  vessel, 
may  use  fa  removinp^  it,  during  S4  hours  after  seizure,  such 
carriage  or  vessel,  with  its  beasts  or  accoutrements  (paying  to 
the  owner  a  recompence,  to  be  settled  by  the  justices  bmre 
whom  the  complaint  is  made  after  seisure,  to  be  recovered  by 
distress  and  sale,  as  afterwards  directed  concerning  pecuniair 
penalties)  and  may  detain  such  gunpowder  and  barrels  till 
It  be  adjudged,  on  a  hearing  before  two  justices,  whether  the 
same  be  forfeited ;  and  the  searcher  or  seizer  is  not  Udde  to 
any  suit  fa  such  detainer,  or  for  any  loss  or  damage  which  may 
happen  to  the  gunpowder  or  barrels,  other  than  by  the  wiUbl 
acts  or  neglect  of  them,  or  the  persons  with  whom  they  entrust 

(a)  12  Oea  III.  c.  61,  sect  20. 

(b)  Sect.  21.— The  provision  in  this  section,  that  gunpowder  should  not 
be  carried  by  land  or  water  along  with  any  other  lading,  is  repealed  bjr  54 
Geo.  III.  c.  152.  (c)  Sect.  22. 
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the  keej^g  of  them  (a) .  But  gunpowder  adxed  under  the 
authority  of  justices,  &c.  may  be  seized  agun,  if  not  then 
kidged  in  the  situations  of  safety  above  described  (b). 

Penalties  and  forfeitures  under  this  act  are  recoverable  before 
two  justices  of  the  peace  for  the  county,  or  other  division,  in 
which  the  offence  is  committed,  on  oath  of  one  witness,  or  con^ 
fession,  half  to  the  King,  and  half  to  the  informer  prosecuting. 
Where  the  penalty  is  pecuniary,  it  is  to  be  levied  by  distress  and 
sale,  by  warrant  of  such  justices,  with  the  expences.  In  dtiEuilt 
of  distress,  the  offender  is  to  be  sent  by  such  justices  to  the  house 
of  correction  to  hard  labour,  not  exceeding  six  months,  nor  lees 
than  three  (cj. 

Prosecutions  must  be  commenced  within  14  days  after 
seisure,  or  after  commission  of  the  offiBUce,  where  dme  is  no 
seisure  (d). 

This  act  does  not  extend  to  any  buildings  erected,  or  to  be 
erected,  for  making  gimpowder,  in  any  lands  belonging  to  the 
King ;  or  to  keeping  gunpowder  at  any  magaaine  telonging  to 
the  King;  or  to  hinder  the  trial  of  gunpowder  by  the  King^s 
•fficers,  as  usual,  for  the  service  of  the  King ;  or  to  the  car* 
riage  <^  gunpowder  to  or  from  the  King's  murasines,  under 
a  special  ana  express  order  of  the  Board  of  &dnancc,  con* 
taining  the  quantity  of  gunpowder  to  be  carrried,  and  the  time 
for  which  theorder  is  to  be  in  force;  or  to  the  carriage  of  gun«* 
powder  with  forces  on  their  march,  or  with  the  militia  during 
thdr  annual  exercise,  or  which  is  sent  for  the  use  of  such  forces 
or  militia  (e). 

Former  acts  are  repealed  f/J. 
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Hamesucxen  is  '*  the  felonious  seeking  and  invasion  of  a 
«  person  in  his  dwelling-place  or  house  C*  not  a  shop  or  booth ; 
nor  an  inn  where  he  is  living  for  a  time ;  nor  a  friend's  house 
where  he  is  on  a  short  visit,  ne  having  another  home.  It  com- 
preh^ds  an  attadc,  not  on  the  master  only,  but  on  any  mem- 
hm  of  the  household,  who  are  there  at  bed  and  board  as  their 

(a)  12  Geo.  III.  c  61,  sect.  23. 

fb)  PEtexBon  and  Irvine  against  Gillespie,  10th  March  1600. 

fej  12  Geo.  III.  c  61,  sect.  26.  fdj  Sect.  27. 

rej  Sect  29.  (/J  Sect  31. 
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home.  The  attack  must  be  made  in  the  house;  or,  if  the 
greater  part  of  the  injury  have  been  done  without  the  house,  the 
attack  must  have  been  commenced  within ;  but  there  is  no  ne- 
cessi^  that  the  assailants  have  entered  with  their  persons ;  it 
is  sufficient,  for  instance,  that  they  have  shot  the  person  through 
the  window.  If  the  entry  have  been  made  with  the  felonious 
purpose  of  attacking  the  person,  there  is  no  occasion  for  its 
naymg  been  accompanied  with  force  of  any  kind.  The  entry 
must  have  been  made  with  the  intent  to  commit  this  felony,  and 
of  malice  aforethought ;  so  that  an  outrage  upon  a  sudden  quar* 
rel  within  the  house,  or  instantly  pursuing  the  person  into  his 
house  in  prosecution  of  a  quairel  hemm  without,  is  not  hame- 
sttcken.  The  sufferer  must  either  have  been  violently  beaten 
in  his  person^  or  have  had  some  other  injury  done  him,  by  con« 
straint  of  his  person,  or  alarm  for  its  safety.  This  crime  is 
capital,  but  not  necessarily  so ;  it  is  now  commonly  punished 
arbitnuily  (a). 

Justices  may  arrest  for  this  offence  (see  ArreHj  ^c.)  ;  but 
they  cannot  try  for  it. 

See  Injuries  BeaL-^Crime  in  gener<d^  sect  Wrongful  act 
necessary. 
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I.  Regulations  and  penalties. 
To  xoliom  they  extend, — The  regulations  and  penalties  in 
this  article  extend  to  *^  every  hawker,  pedlar,  petty  chapman, 
(<  or  other  person  who  goes  from  place  to  place,  or  to  other 
«  men^s  houses,  travelling  on  foot,  or  with  any  horse  or  horses, 
f<  or  otherwise,  in  Scotland,  carrying  to  sell,  or  exposmg  to 
<<  sale,  any  goods,  wares,  or  merchandize ;  or  who  opens  an  oc- 
«  casional  room  or  shop,  and  exposes  to  sale,  bv  retail,  any 
<*  goods,  wares,  or  merchandize,  in  any  town,  p^nsh,  or  place, 
<<  such  person  not  being  a  householder  there,  or  the  same  not 
<<  being  the  usual  place  of  his  or  her  abode ;  or  who,  by  '«ny 
<<  means  or  device,  vends  or  sells,  either  by  himself  or  herself, 
<<  or  by  any  auctioneer,  whether  licensed  or  not,  broker,  ap- 
«  praiser,  agent,  servant,  or  other  person,  on  his  or  her  behalf, 
<«  any  goods,  wares,  or  merchandize  whatsoever,  by  any  mode 

(a)  Hume,  i.  307-317. 
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*<  of  sale  at  auction  whatsoerer,  or  whereby  the  best  and  higfa. 
<^  est  bidder  is  or  shall  be  deemed  to  be  the  porchaser"*  (a). 

Bat  none  of  those  reculations  extend  to  binder  any  person 
firom  **  selling  or  exposing  to  sale  any  sorts  of  goods  or  mer- 
**  chandijee  in  any  public  uAr  or  market  legally  established,  and 
*<  held  within  Scotland,^  as  before  they  were  enacted  (b).  Nor 
do  they  extend  to  prohibit  any  person  fiiom  ^  selling,  within 
<<  SO  miles  of  his  or  her  usual  place  of  residence,  any  printed 
*^  papers  licensed  by  authority,  or  any  fish,  fruit,  or  victuals ; 
**  nor  to  hinder  the  real  woricer  or  workers,  or  maker  or  makers 
<*  of  any  goods,  wares,  or  manufactures  of  Great  Britain,  or 
*<  his,  her,  or  their  children,  apprentices,  or  known  agents  or 

servants,  usually  residing  witn  such  real  workers  or  makers 

only,  from  carrying  abroad  or  exposing  to  sale,  and  selling 

by  retail  or  otherwise,  any  of  the  said  ^oods,  wares,  or  manu- 
^<  factures,  of  his,  her,  or  their  own  makmg,  in  any  mart,  mar- 
**\etj  or  ftir,  and  in  any  city  and  market  town"^  (c). 

Procuring  Lkencc-^'Erety  person  to  whom  the  regulations 
extend  must  take  oat  a  licence  on  Ist  August  annually,  which 
continues  in  force  for  a  year,  for  which  he  pays  L.4,  **  fbr 
«(  every  such  person  travellii^  on  foot,^  and  L.4  <*  for  every 
^  horse,  ass,  mule,  or  other  beast  bearing  or  drawing  burtheir, 
*<  anv  such  person  shall  travel  with^  (d). 

The  person  applying  for  a  licence  must  produce  a  certificate 
of  diaracter  and  fitness  from  the  minuter  and  two  reputable 
householders  of  the  parish  of  his  residence,  in  this  fonki. 

*^  We  A  JB,  the  minister,  and  C  D  and  E  F^  being  two 
^<  householders  residing  at  ,  in  the  ps^rish 

•*  of  ,  in  the  county  of  ' , 

<<  do  hereby  certify,  that  G  H  hath  been  known  to  us  for  the 
**  space  of  years  last  pKsst,  and  during  all  that  time 

<<  hath  usually  resided  in  the  said  parish^  [or  otherwise,  as 
the  case  may  be]  *<  and  is  a  person  of  good  character  and  repu- 
'^  tation,  and  is  a  fit  person  to  be  licenced  to  exercise  the  trade 
^  of  a  hawker,  pedlar,  and  petty  chapman.     Dated  the 
"day  of 

'^  A  B,     Minister. 

"  E  f'  }  Householders.^  (e) 

The  Lord  Provost  of  the  city  of  Edinburgl^  the  sherifis- 
depute  and  substitute  of  the  county  of  Edinbi^rgh,  the  sheriffs- 
depute  of  the  county  of  Haddington,  and  the  sheriff*  depute  of 

(a)  55  Geo.  III.  c.  71,  sect.  1,  (k  (b)  Sect  15. 

(c)  Sect.  16.  (d)  Sect  a  (e)  Sect  4. 
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Ae  cwmtj  of  Tiinlithgoir,  «re  ^ipointed  cMunisaoAen  fcvr 
granttng  heencet  (a). 

The  clerk  of  the  oomniMioiien  reorivea  the  eertifiofttet  and 
iwaes  the  licences,  and  transmits  the  money  arising  from  the 
licences  to  the  reoeiTer-general,  retaining  an  allowance  for 
tfoable  and  expence,  fixed  by  the  commissioners  (b). 

A  person  trading  within  the  rqpilations,  without  having  pro^ 
cored  a  licence,  forfeits  L.S5  for  each  ofi»ce  fc). 

Marking  on  padcages^  4r^.«— Every  person  receivinff  and 
trading  under  snch  licence,  must  **  cause  to  be  written,  painted, 
^  or  printed,  in  large  legible  Roman  capitals,  upon  the  moat 
^*  conspicuous  part  of  every  padr,  box,  bag*  trunk,  case,  cart, 
*^  or  wi^on,  or  other  vehide  or  conveyance  in  which  be  or 
'<  she  sh^  carry  his  or  her  {{oods,  wares,  and  mercbandiae, 
*'  and  of  every  room  and  shopm  which  he  or  she  shaU  so  trade, 
*<  and  likewise  upon  evenr  hand-bill  or  advertisement  which  he 
**  or  she  shall  give  out,  mstribute,  or  publish,  the  words  *  Li- 
**  CENCSD  Hawkse,^  together  with  the  number,  name,  or 
*  odier  merit  or  marks  of  disdnction,^  upon  his  license ;  other- 
wise he  fi>rftits  L.10  for  every  oflenee  (d). 

Any  person  not  licensed,  using  die  words  **  licenced 
^  Hawker,^  or  ^<  Licenced  Pedlar,  or  words  to  such  elikt, 
on  <*  anv  pack,  bag,  box,  truidc,  case,  cart,  waggon,  or  other 
**  vdncw  or  conveyance  for  any  ^(oods,  wares,  or  merdiandiae, 
<*  or  in  any  room  or  shop  in  which  he  or  she  shall  sell  or  es- 
<*  pose  to  nle,  or  keep  for  sale,  anv  goods,  wares,  or  merehan- 
^^  diae,^  forfeits  L.10  for  every  offence  (ej. 

Dealing  in  goods  smuggled^  Jraudnkntiff  procured^  ^c. — 
Any  such  licensed  person  convicted  of  knowinglv  dealing  in, 
or  sdling  any  kind  of  goods  smuggled  or  prohibited,  or  nan* 
dulently  or  dishonestly  procured,  either  by  himself  or  othen 
with  his  knowledge,  forfeits  his  licence,  and  is  incapable  of  re- 
ceiving a  new  one,  besides  being  sulgect  to  the  l^al  punidi- 
ments  for  such  offences  (f). 

Trading  wiOunU  carrying  Ae  licence  obiained,  or  oaniTary 
to  it.  Shewing  licence. — Any  such  hawker,  &c.  or  other  trading 
person,  so  travelling,  trading  <<  without,  or  contrary  to,  or  other. 
**  wise  than  as  shaU  be  allowed  by  such  licence,^  forfeits  L.10 
for  every  offence.  And  if  any  person  trading  under  a  licence, 
upon  demand  *<  by  any  person  or  persons  authorised  or  ap- 
^*  pointed  to  demand  any  such  licence  by  the  commisrioners  ap- 
<<  pointed  by  this  act,  or  any  two  of  them,  under  thdr  hands, 
**  and  upon  producing  or  shewing  such  authority  or  appoint- 

fn)  55  Geo.  III.  c.  71,  «ect  2.  rhj  Sect  5.  fe)  Sect,  a 

(dj  Sect.  7.  (ej  Sect.  8.  f/j  Sect.  ». 
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«  nuent  to  such  pefson  $o  trading,  n  list  afiyresaid^  or  ujpon 
**  demand  made  b^  any  sheriff  or  stewart-depute  or  sobstitutey 
*^  jnstioe  of  the  peace,  pioTOSt,  oonstaUe,  or  other  oiBcer  ck 
**  the  peace  of  any  county,  stewartry,  burgh,  or  place,  where 
<<  he  or  she  shall  so  trade,  or  by  any  oiBcer  <^  the  customs  or 
*<  excise,  or  by  any  parson  to  whom  such  hawker,  pedlar,  or 
*<  petty  chapman,  shall  offer  any  g^oods  to  sale,  shall  refuse  to 
*<  produce  and  shew  his  or  her  licence  for  so  trading  as  afore- 
**  said,  or  shall  not  have  his  or  her  licence  ready  to  produce  and 
<*  shew  unto  such  person  authorised  or  appointed,  as  last  afore- 
<<  said,  or  unto  such  sheriff,  Stewart,  justice  of  the  peace,  pro* 
**  vest,  bailie,  constable,  or  other  officer  of  the  customs  or  ex- 
**  dse,""  he  fwSeitM  L.10 ;  and,  for  non-payment,  is  to  be  treated 
as  a  common  Tagrant,  and  to  be  committed  to  the  nearest  gaol 
or  house  of  correction  (a).     (See  Vagabond.) 

Forging  or  unng^wged  hcence.'^li  any  person  whatever 
forse  a  licence,  or  travel  with,  or  shew  such  forg^  licence,  as 
auuoriiing  him  to  trade  undar  this  act,  he  forfeits  L.800 ;  or 
is  to  be  punished  aooHrding  to  law,  as  guilty  of  forgery,  or 
knowingly  using  forged  writings  (b). 

Hiring^  ieUingj  <^c.  licence. — If  any  person  ^  lei  out,  hire, 
**  or  lend^  a  licence  granted  to  him,  or  trade  under  a  Ucence 
granted  to  any  other  person,  or  under  a  licence  not  in  his  own 
real  name,  he  forfi^ts  L.25  for  each  oflfence ;  and  if  any  person 
be  oouTicted  of  '*  lendinj^  his  licence,  he  forfeits  it,  and  is 
disqualified  from  receiTing  another  (c). 

II.  Recotxbikg  psmaltibs,  &c. 

Pecnniaiy  penalties  exceeding  LJ25  are  to  be  rocofwed, 
with  expences,  in  Exchequer,  hidf  to  the  King,  half  to  the  per- 
•on  who  shall  inform  or  sue  for  the  same  (d)* 

Pecuniary  penalties,  not  exceeding  Lii6,  are  recoverable  be- 
tan  the  sheriff  or  stewart^epute  or  substitute,  or  a  justice  of 
the  peace  of  the  place  of  the  offence,  on  proof  by  confessioB) 
or  by  the  oath  of  one  witness,  half  to  the  King,  half  to  die  in- 
former prosecuting  for  them ;  and,  on  non-payment,  the  judge 
is  to  grant  warrant  for  levying  them  by  poinding  and  sale  of 
the  offender's  g^oods,  or  of  the  goods  with  which  he  is  trading, 
returning  the  overplus  to  the  owner,  after  paying  the  penalty 
and  the  expence  of  poinding  and  sale ;  and  is  to  commit  the 
offender  to  the  prison  of  the  place  till  the  penalty  and  charges 
of  pmnding  and  sale  be  levied,  or  paid  or  satisfied ;  and  any 

fa)  56  Geo.  III.  c.  71,  iect  10. 

r6;  Sect.  11.  r<;;  Sect.  12.  r<0  Sect  17. 
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guch  sheriff,  Stewart,  of  justice  of  the  neaee,  may  ^  bj  his  war- 
rant, cause  such  offender  to  be  i^prenended  and  brought  be- 
fore him,  to  answer  to  any  charge  for  any  such  penalty ;  aind 
may  commit  the  offender  to  the  prison  of  the  place,  till  the 
hearing  of  such  chai^e^  unless  he  enter  into  a  bond  before 
such  judge,  with  two  sufficient  sureties  in  a  sufficient  sum,  to 
be  orderM  by  the  judge,  to  appear  at  the  hearing  of  such 
charge  (a).     (See  BaU/j 

Any  person  may  seise  and  detain  any  such  hawker,  pedlar^ 
petty  chapman,  or  other  trading  person  as  aforesaid,  traveUing 
or  trading  without  a  licence,  contrary  to  this  act,  or  reiiising 
or  neglecting  to  produce  a  proper  licenee  to  such  person,  for 
a  reasonable  time,  in  order  to  give  notice  to  a  const&Ue  or 
other  peace  officer,  who  is  to  carry  such  hawker,  &c.  unless^ 
in  the  meantime,  he  produce  his  licence,  befote  the  sheriff  or 
Stewart-depute  or  substitute,  or  a  justice  of  the  peace  of  the 
place  of  the  offence,  who  is  to  examine  into  the  fact ;  and 
upon  proof  by  confession,  or  oath  of  one  credible  witness,  of 
such  trading,  and  no  licence  being  produced  before  such  judge, 
is  to  convict  the  offender,  and  to  grant  warrant  for  levying 
the  L.25  by  poinding  and  sale  of  the  goods  of  such  ofiender, 
or  of  the  goods  with  which  he  shall  be  found  trading,  ren-t 
derinff  the  overphis  to  the  owner,  aftor  deducting  the  rea« 
stmaUe  charges  of  poinding  and  sale,  and  the  penidfeies}  aad, 
in  the  meantime,  is  to  commit  the  offender  to  the  aHunoii 
(nol  or  house  of  correction  of  the  place  of  the  ofience,  till 
the  penalties  and  charges  be  so  levied,  or  otherwise  paid  or 
satisfied  (bJ. 

Any  constable  or  peace  officer  refusing  or  neglecting,  u(K>n 
due  notice,  or  on  his  own  view,  to  assist  in  eisecuting  Uiis  aGt» 
being  required,  on  conviction  by  confession  or  oath  dT  one  ore- 
dible  witness  befiure  the  sheriff*  or  stewart-depute  or  substicute, 
or  a  justice  of  the  peace  of  the  place  of  the  offence,  forfeits 
L.10  for  every  offence  (c). 

The  commissioners  may  act  as  justices  or  sheriA,  in  grant- 
ing convictions,  and  all  other  matters  regarding  those  regula* 
tions  (dj. 


flheir  it  when  duly  required.  Perhaps  the  chaige  ought  to  be  lutematiye  ; 
that  the  hawker  traded  without  having  procured  a  licence  and  forfeits 
L.25  ;  or  that  he  refused  to  shew  his  licence  when  duly  required,  and  for- 
feits L.10.  (cj  Sect.  14.  (dj  Sect.  19. 


HAWKERS  AHfl}  PEDLARS.  193 

Pnt^cAtMDB  for  penalties  incunred  must  be  brought  within 
three  kalendar  montlbs  after  the  fact  (ah 

No  penon  committed  to  any  gaol  or  house  of  correction  fiir 
any  offence  against  this  act,  is  to  be  detained  longer  than  three 
kalendar  months  (b). 

An  J  person  finding  himself  aggrieved  by  the  judgment  of  a 
justice,  may  appeal  to  the  justices  at  the  next  general  sessions 
for  the  place,  upon  entering  into  a  bond  with  two  sufficient 
sureties,  to  be  approved  by  such  justice,  to  the  amount  of  the 
penalty,  together  with  a  sum  which,  in  the  judgment  of  such 
justice,  is  Mequate  to  the  amount  of  the  ezpences  which  may 
be  awarded,  conditioned  to  pay  the  amount  of  such  penalties 
and  expences  as  shall  be  adjudged  in  case  such  jud^ent  shall 
be  affirmed ;  and  the  justices  at  the  g^eral  sessions  are  to 
summon  and  examine  witnesses  upon  oath,  and  finally  to  de- 
termine  the  matter,  or  at  th^  discretion  to  state  the  facts  ipe« 
dally,  for  the  determination  of  the  Court  of  Exchequer ;  and, 
in  case  the  judgment  of  the  justice  be  affirmed,  such  court 
may  award  sudi  expences,  occasioned  by  the  proceedings  be- 
fore them,  as  they  may  see  meet  (cj* 

No  conviction  or  decree  under  ^s  act,  by  any  sheriff  or 
Stewart-depute  or  substitute,  can  be  advocated  or  suspended 
by  the  Court  of  Session ;  but  the  sheriff  or  Stewart,  upon  being 
required  by  the  party,  after  granting  bond  as  above  directed,  is 
to  state  the  fiu^  specially  for  the  determination  of  the  Court  of 
Exchequer,  who,  if  the  judgment  be  affirmed,  may  award  pro- 
per expences  for  the  proceedings  befi>re  them  (d). 

Every  sheriff,  Stewart,  or  justice,  before  whom  a  person  is 
convicted  of  a  penalty  under  this  act,  is  to  levy  the  King'^s 
share  of  the  penalty,  and  to  pay  it  to  the  collector  of  the  cess 
of  the  county  or  stewartry  in  wluch  it  was  levied,  who  is  to 
transmit  it  to  the  receiver-general ;  and  eveiy  sheriff,  Stewart^ 
or  justicr^,  before  whom  a  conviction  is  had,  is  to  transmit  an 
account  of  the  amount  of  the  penalty  to  the  derk  of  the  com- 
missioners,  within  one  kalendar  month  after  the  date  of  the  con- 
viction (e). 

When  the  Court  of  Exchequer  give  judgment  for  a  penalty, 
they  are  to  direct  the  King^s  share  of  it  to  be  levied  by  the 
sheriff  or  Stewart  of  the  place  in  which  the  offender  resides,  or 
has  his  goods,  who,  upon  recei\ing  it,  is  to  pay  it  to  the  col- 
lector of  cess  (who  transmits  it  to  the  receiver-general)  and  is 
to  send  an  account  of  it  to  the  clerk  of  the  commissioners,  as 

fa  J  56  Geo.  Ill,  c  71,  sect.  27*  (hj  Sect  80.  (ej  Sect.  21. 

fdj  Sect  22.  (ej  Sect  23. 
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directed  in  the  case  of  penalties  recovered  upon  convictioiis  bjr 
a  sheriff,  Stewart,  or  justice  (a). 

If  any  person,  hereby  directed  to  transmit  an  account  of  a 
penal^,  omit  or  neglect  to  do  so,  he  is  liable  in  a  penalty  not 
exceeding  doable  the  amount  of  the  sum  of  which  an  account 
ought  to  have  been  transmitted ;  and  if  any  person  who  ought 
to  pay  a  sum  to  any  collector,  or  to  the  receiver-general,  omit 
to  do  so  as  directed,  he  is  liable  in  a  penalty  equal  to  the 
amount  of  such  sum  ;  and  if  he  appear  to  have  wilfully  omitted 
to  make  such  payment,  he  is  to  oe  deprived  of  his  office,  and 
is  declared  incapable  of  serving  his  Majesty  in  any  office  of 
trust  or  emolument ;  aU  which  penalties  are  to  be  recovered 
and  applied  as  other  penalties  under  this  act  (b). 

III.    PaOTECTION  to  PBHSONS  SNFOftCIVa. 

If  any  person  be  sued  or  prosecuted  for  any  thing  done  in 
pursuance  of  this  act,  he  may,  in  the  Court  of  Exchequer, 
plead  the  general  issue,  and  give  this  act  and  the  special  matter 
m  evidence ;  and,  if  be  prevail,  is  to  have  triple  costs ;  and, 
in  the  Court  of  Session,  ne  may  deny  the  libel,  and  shew  that 
the  act  was  done  under  the  authority  of  this  act ;  and,  if  he 
prevail,  he  is  to  have  triple  costs  (cj. 

Prosecutions  for  any  thing  done  under  this  act  must  be 
brought  within  three  kalendar  months  after  the  fact  (d). 


HIGHWAYS,  BRIDGES,  and  FERKIES. 

Several  general  regulations  have,  at  different  periods,  been 
inade  by  the  ^blature  with  regard  to  highways,  bridges,  and 
fienies.  In  later  times,  however,  those  regulations  have,  in 
uany  cases,  been  modified  or  superseded  by  local  acts,  parti- 
cularly in  the  case  of  highways.  By  a  late  statute,  those 
general  regulations  have  been  altogether  repealed,  in  so  far  as 
regards  turnpike  roads,  and  generid  regulations  have  been  made 
applicable  to  such  roads. 

It  seems  therefore  to  be  proper  to  consider,  Ist^  The  gene- 
ral regulations  applicable  to  highways,  not  being  turnpike 


fa)  65  Geo.  III.  c.  71,  sect  24. 

(bj  65  Qeo.  III.  c.  71»  aecl.  26.  fej  SecU  201 

(dj  Sect  27-^^ote.  The  acts  7  Anne,  c.  7  $  1  Geo.  I.  c.  12  ;  26  Geo^ 

III.  c.  78 ;  29  Geo.  III.  c.  S6 ;  35  Geo.  III.  c  01,  with  regard  to  hawkeni 

and  pedlary  do  not  extend  to  Scothmd. 
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roads,  bridges,  and  fisrries;  and,  ftdfy.  The  general  regula. 
tions  aj^IicaUe  to  turnpike  roads. 

I.   GXNBftAL  BS017LATI0118  APPLICABLE   TO  HIGHWAYS,  NOT 
BEING  TUKNPIKE  B0AD8,  BBIDGE8,  AND  FBBltlES. 

1.  Who  haioe  dunrge  of  highways^  not  being  tu 
'     "  fSf  andfirnee^  their  meetinge  and  ^ 


The  justices  of  the  peace  are  charged  with  the  care  of  high* 
ways  by  the  general  statutes  (a) ;  and  of  bridges  and  ferries  by 
later  statutes  (b).  The  commissioners  of  supply  are,  by  later 
statutes  confirming;  and  enlarging  the  former,  appointed  to 
meet  with  the  justices  upon  the  subject  of  highways,  bridges, 
and  ferries,  and  are  vested  with  the  same  powers  in  this  matter 
as  the  justices  (c)* 

Under  the  statutes  cited  below  (d)y  the  jusdcee  of  peace  (and 
the  commissioners  of  supply)  have  the  charge  of  repairing 
bridges  even  lying  within  royid  burghs  (e)^  and  of  rq^atbg 
ferries  in  nyyal  burahs  (f). 

The  justices  of  we  peace  and  commissioners  of  supply  are 
directed  to  hold  two  general  meetings  in  the  year  for  tne  spe- 
cial business  of  the  highways,  bridges,  and  ferries ;  die  nrst 
upon  the  same  day,  and  at  the  same  place,  at  which  the  com- 
missioners of  supply  meet  for  assessing  the  land-tax ;  and  the 
second  upon  the  same  dav,  and  at  the  same  place,  at  which 
the  freeholders  are  assembled  at  their  Michaelmas  head-court ; 
and  the  conyeners  of  the  shires  are  directed  to  giye  the  same 
I>reyious  notice  as  for  ordinary  general  meetings  of  commis- 
sioners of  supply  (g).  Any  fiye  make  a  quorum  (h).  Fewer 
than  a  quorum  cannot  act  in  appointing  a  surveyor,  or  other- 
wise (%).    The  meeting  may  aajoum  (h). 

They  are  directed  *<  to  set  down  a  narticular  list  of  the  high- 
<*  ways,  bridges,  and  ferries,  within  toeir  bounds,  and  to  divide 

f^)  1617,  c  a~16Sl,  c  98.  (h)  1669,  c  16^1670,  c.  9. 

(e)  1666,  c  &.— 6  Geo.  I.  c.  30 — 11  Geo.  III.  c.  63. 
(d)  1669,  c.  16.-.1686,  c.  8 — S  Geo.  I.  c.  30. 

(•)  Inhabitants  of  Sneddon  against  the  Magistrates  of  Paisl^,  97th 
February  1769. 

(f)  Justices  of  Peace  of  Fife  against  Magistrates  of  Slin^om,  14th 
June  1762.— J^ustices  of  Mid^Lotoian  and  Fife  against  Guloway  and 
others,  1st  August  1776. 

(a)  11  Oeo^  III.  c.  63,  sect  4.  (h)  6  Geo^  I.  c.  90,  sect  9. 

— ^  1666,  c.  8,  three  were  made  sufficient  in  Kinross,  Chickmannan,  and 
Cromaxty.    This  exception  has  not  been  repeated  in  6  Geo.  I.  c.  30. 

(ij  Weed  anlnst  Justices  of  Pesce  of  Berwick,  Slst  July  1761. 

(k)  6  Geo.  1.  c.  SO,  sect.  % 

N8 
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<*  the  parochcs  of  the  said  bounds  as  they  lie  most  ewest  (neaN 
<<  est)  to  the  several  highways  to  be  repaired,  and  as  tfa^  may 
<*  have  the  most  equal  burden^  (in  allusion  to  the  statute  la* 
hour,  to  be  presendy  noticed) ;  <^  and  to  appoint  such  of  their 
**  number,  or  others,  overseers  of  such  parts  and  portions  of 
*^  the  saids  highways  as  are  most  convenient  and  nearest  to 
**  thdr  ordinary  residence ;  and  to  nominate  such  of  their 
**  number  as  they  see  fit  to  survey  and  give  an  account  of  the 
'<  highways,  bri^^s,  and  ferries,  unto  the  rest ;  with  power  to 
^<  them  to  appoint  meetings,  from  time  to  time,  till  the  said 
*<  survey,  list,  and  division  of  the  said  highways  be  closed^  (a). 

They  may  choose  clerks,  surveyors,  or  other  officers,  for 
putting  the  laws  as  to  highways,  bridges,  and  ferries,  to  execu* 
tion ;  and  if  any  clerk,  surveyor,  or  overseer,  of  highways, 
bridges,  and  ferries,  refose  to  accept  of  the  office,  he  is  liable 
in  a  penalty  of  five  pounds  sterling  (b).  -This  penalty,  and 
all  other  penalties  in  this  act  (other  than  such  as  are  incurred 
by  the  tenants,  &c.  to  be  immediately  noticed)  are  to  be  levied 
by  sentence  of  the  justices  or  commissioners  of  supply,  or  any 
five  of  them  ;  and  the  prosecution  is  to  be  carried  on  at  the 
suit  of  such  surveyors  or  overseers  as  the  justices  and  com- 
missioners may  appoint,  and  the  expences  are  to  be  defrayed 
by  the  shires ;  and  such  penalties  are  to  be  applied  for  repair- 
ing such  highways,  bridges,  and  ferries,  as  the  justices  or 
commissioners  of  supply  appoint ;  and,  in  default  of  such  ap- 
pointment, for  repairing  such  as  the  Lords  of  Justiciary,  in 
their  circuits,  direct  (c).  Prosecutions  must  be  brought  with- 
in ayear  after  the  offence  (d). 

The  justices  of  the  peace,  or  any  two  of  them,  and,  in  some 
instances,  any  one,  a^e  directed  to  impose  the  forfeitures,  &c. 
for  certain  offences  against  the  highways  (to  be  noticed  in  their 
places). 

It  may  be  mentioned  here,  that  it  has  been  found  that  cer- 
tain trustees  of  a  parish  under  a  local  statute  labour  act,  to 
whom  the  other  trustees  of  the  parish  had  delegated  power  to 
raise  a  certain  civil  process,  had  a  sufficient  title  to  pursue  (ej. 

2.  ConstmcHnff,  preservingy  and  repairing  Highways^  not 
being  Turnpike  Soads^  Bridges ^  and  Ferries* 

(1.)  Wideni7}gy  altering^  and  shutting  up  AfgfAsmy^.— High- 
ways must  be  twenty  feet  broad  at  Ifeast  of^  clear  passable  road, 

(a)  16G9,  c  16. 

fb)  6  Geo.  I.  c  30,  sect  2.  (e)  Sect  ?•  ^di  Sect  & 

(e)  Oswald  and  Waddell  against  Lawiie  and  others,  17th  Feb.  1827* 
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exclusive  of  the  bank  and  ditch  on  each  side ;  or  broader^  if 
they  have  been  so  before ;  and  the  justices  of  peace  and  com. 
missioners  of  supply  are  directed  to  make,  repair,  and  widen 
them,  to  that  extent  (a).  Any  two  or  more  justices  of  the 
peace,  or  commissioners  of  supply,  may  survey  the  highways, 
and  order  them  to  be  made  of  that  width  (bj.  Any  heritor 
or  occupier  of  lands  through  which  those  highways  go,  who 
apprehends  wrong  to  have  oeen  done  by  the  said  two  or  more 
justices  or  commissioners  of  supply,  in  thus  surveying  and 
ordering,  may  appeal  to  the  first  general  meeting  of  the  jus- 
tices and  commissioners,  whose  determination  is  final  (cj. 

The  justices  of  the  peace  and  commissioners  of  supply, 
in  a  general  meeting  held  for  the  purpose,  may  order  the 
highways  to  be  still  farther  widen^,  not  exceeding  thirty 
feet,  exclusive  of  the  bank  and  ditch,  in  such  places  and 
for  such  distances  as  they  think  proper ;  and  full  satisfaction 
must  be  made  to  the  owners  and  lessees  of  the  ground  taken  (dj. 
Any  two  justices  or  commissioners  of  supply  may  examine  the 
highways  within  the  shire ;  and  where  they  think  that  any  part 
should  be  thus  further  widened,  or  that  fences  should  be  re- 
moved for  widening,  thejr  are  to  state  their  reasons  in  writing 
to  the  next  or  following  general  meeting ;  and  if  the  generid 
meeting,  after  hearing  parties,  think  it  of  public  benefit  so  to 
widen  the  highways,  or  to  remove  fences,  it  is  to  be  done, 
satisfaction  being  previously  made  to  the  owners  and  lessees 
for  the  ground  taken  beyond  twenty  feet  or  the  former  width, 
and  for  the  damage  by  removing  fences  (ej.  When  no  agree- 
ment has  been  made  with  the  owner,  where  the  roads  are  to 
be  so  widened,  or  whose  fences  are  to  be  altered,  by  order  of 
the  general  meeting  of  justices  and  commissioners  of  supply, 
application  is  to  be  made  to  the  sherifi^,  to  summon  a  jury  for 
valuing  the  ground,  or  estimating  the  damage  by  removing 
the  fences.  Upon  payment  of  the  sum  awarded^  and  a  dis- 
charge of  it  lodged  with  the  sheriff^  or  stewart-clerk,  the  jus- 
tices and  commissioners  may  use  the  ground  (/^.  Thirty 
days  notice  must  be  given  to  the  owner  of  the  day  on  whicn 
the  jury  are  to  meet  (ff).  The  commissioners  of  supply,  at 
their  annual  meeting  ror  assessing  the  land-tax,  are  to  lay  an 
additional  assessment  for  payment  of  such  sums  awarded  in  the 
preceding  year  (hj. 

If  any  part  of  the  highways  require  to  be  changed,  the  gene- 
ra; 1600,  c.  16 11  Geo.  III.  c.  53,  sect  1. 

fbj  U  Geo.  III.  c.  53,  sect.  5.  (c)  Sect  6.  (dj  Sect  2,  3. 

-    (ej  Sect  5.  (fj  Sect  7.  (gj  Sect  6.  (hj  Sect  9. 
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nl  meeting  of  jiudces  and  ocmmiifirionera  of  sapplv  (a)  ap* 
point  diree  of  their  number  to  visit  the  places  where  they 
need  to  be  changed,  and  to  set  down  mmths  for  the  new  way ; 
and  upon  oath  to  estimate  the  damage  of  the  parties,  and  to 
deliver  the  estimate  to  them  in  writing  under  thdr  hands,  that 
the  damage  may  be  satisfied  by  the  whole  sMre  (b).  When 
a  road  is  to  be  altered  in  this  way,  it  is  essentiid  that  the 
damage  to  the  proprietor,  through  whose  grounds  it  u  to  pass, 
be  ascertained,  before  any  thing  be  done  towards  carrying  the 
alteration  into  effect  (c). 

To  encourage  heritors,  Sec  to  plant  their  estates,  <<  liberty 
<<  and  power  is  granted  to  them,  at  the  sight  of  the  dieriffi, 
*<  Stewarts,  lords  of  regalities,  barons,  ana  justices  of  peace, 
<<  in  their  respective  bounds^  (now  iustices  of  the  peace  and 
oommisrioners  of  8uj>ply)  *<  to  cast  about  the  hiofaways  to  thdr 
<*  convenience,  providing  they  do  not  remove  uiem  above  two 
<<  hundred  ells  upon  their  wnole  ground^  (d).  This  altera- 
tion must  be  made  wholly  at  the  expence  of  the  proprietor  for 
whose  sake  it  is  made ;  in  particular,  he  ought  not  to  have  any 
part  of  the  statute  labour  (e). 

The  justices,  &c.  have  no  authority  to  stop  up  one  of  two 
public  highways  which  are  useful  to  tne  country,  though  near 
each  other  (f).  They  have  power,  however,  to  shut  up  bye- 
roads,  which  are  unnecessary  (g)  ;  but  not  any  foot  or  horse 
road  to  church  or  null  (h). 

(2.)  ConstrucHng  and  ReguUUinff  Bridges  and  Ferries.'^ 
The  justices  and  commissioners  of  suppfy  are  directed  to 
make  and  repair  bridges  and  ferries,  where  they  are  found  nfr- 
cessaiy.  They  are  directed  to  visit  the  ferries  in  tiidr  shire; 
and,  when  they  lie  betwixt  two  shires,  to  correspond  with  the 
justices  and  commissioners  of  supply  of  the  other  shire,  that 
they  may  appoint  fit  boats  and  convenient  land&ag  places,  and 

ra;  6Geo.  I.  e.  90,  sect. 8.  (h)  1S0O,  c  16. 

(e)  Justloes  of  Peace  of  Cladnnanosn  against  Magtstntes  of  Stiriing, 
6th  December  1772. 

(d)  1S61,  c.  41,  confinned  bj  1685,  c  80.  It  aeems  to  have  been  found, 
in  one  case,  sufilcient  that  the  new  road  be  not  Above  SNK>  ells  longer  than 
the  old — ^Town  of  ButntlaUnd  against  Bruce,  17th  June  1742,  Slchiea. 
Lord  Kilkemin,  however,  inclines  co  think  that  the  new  road  must  not  be 
above  200  ells  distant  finom  the  old.    Servitude,  No.  1. 

(€)  Tenants  of  Libberton,  &c  against  the  Justices  of  Fesoe  of  MidpLo- 
thian,  2l8t  July  1724,  Edgar. 

(f)  Turner  against  Duke  of  Rosbuxghe,  14th  June  1749?  Kilk.  High. 
ways,  No^  1 ;  Falc.-^N«pier  against  Kobison,  7th  August  1788. 

fa)  Turner,  tupra. 

(h)  XJrie  against  Stewart,  25th  June  1747,  Kilk.  Servitude,  ^o.  I.  An 
ap{iarently  opposite  decision  In  No.  8,  turned  partly  upon  specialties,  and 
does  not  seem  to  have  overthrown  the  former. 
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80  to  regulate  the  ferries  that  the  inhabitants  may  be  readily 
and  conveniently  served,  and  at  reasonable  rates,  and  to  punish 
all  such  as  neglect  or  transgress  the  rules  set  down  by  them  (a J. 

(3.)  Preserving  highways^  bridges^  and  ferries^  Jrom  tn. 
jury, — If  any  persons  injure  the  highways,  by  ploughing  up 
any  part  of  tnem,  laying  stones,  rubbish,  or  dung  on  them,  or 
any  way  breaking  or  pooling  them,  or  turning  in  or  damming 
water  upon  them,  or  mjure  the  highways,  bridges,  or  ferries, 
in  any  way,  the  justices  and  commissioners  of  supply,  at  their 
general  meeting (bL  may  convene  them,  and,  in  case  €( con- 
viction, by  <<  oath^  (that  is,  the  oath  of  the  offenders)  ^<  or 
**  witnesses,^  are  to  fine  them  as  they  see  just,  and  to  poind 
for  the  fine,  and  apply  it  for  the  use  of  the  highways  (c). 
When  stones,  rubbish,  dung,  or  other  impediments  are  found 
on  the  highways,  or  water  turned  in  or  dammed  upon  them^ 
this  is  to  be  held  to  be  done  by  the  labourers  of  the  land  next 
adjacent,  who  are  to  be  finea  for  it  by  the  justices  and  com^. 
missioners,  reserving  to  them  to  call  the  real  actors  before  the 
justices  and  commissioners  for  their  relief  (d). 

(4.)  Repairing  highways^  bridges y  and  Jerries. — The  dif- 
ferent statutes  aj^int  those  having  charge  of  the  highways^ 
bridges,  and  femes,  to  repair  them  (e).  The  roads  must  be 
so  repaired  that  horses  and  carts  may  travel  upon  them  8um« 
mer  and  winter  (f). 

The  surveyors  appointed  must,  every  six  months,  or  sooner 
if  required  by  warrant  of  two  justices,  survey  all  the  high- 
ways, bridges,  and  ferries,  within  the  precinct,  and  give  account 
in  writing  of  their  condition,  especidly  of  defects,  nuisances, 
or  encroachments,  and  of  what  repairs  are  wanting,  to  the 
justices  and  commissioners  of  supply,  at  their  first  meeting 
thereafter.  Surveyors  neglecting  to  give  such  account,  or  to 
prosecute  offenders,  are  to  suffer  the  same  penalties  as  if  they 
refiised  to  execute  the  ofiice  (g) ;  which  are  mentioned,  sect. 
Who  have  charge  of  highways,  Sec. 

The  justices  and  commissionera  of  supply  are  directed  to  de- 
liver to  the  circuit  court  yearly  a  report  of  the  condition  of  the 
highways,  bridges,  and  ferries,  mentioning  the  number  of  men 
and  horses  emmoyed  upon  them  during  the  preceding  year ; 
to  be  recorded  by  the  clerk  of  the  peace  or  of  supply  (h). 
This  direction  was  at  one  time  followed ;  but  has  not  lieen  so 
for  several  years. 

(a)  1669,  c.  16 — 6  Geo.  1.  c.  Sa  (h)  6  Geo.  I.  c.  SO-^-U  Gea  III- 
G.  63.  (e)  166S,  c.  16.  (d)  Ibid.  (ej  1661,  c  38.— 1669,  c- 
10._167O,  c  9.^1686,  c  3.-6  Geo.  I.  c  29.— II  Geo.  III.  c  63. 

(f)  1669,  c  16.      rg>  5  Geo.  1.  c.  30,- sect.  5.      (h)  Sect  (k 
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8.  Meani  tfconHruding  and  repairing  Highway,  not  being 
Turnpike  Roade^  BrtdgeSy  and  Ferries. 

(1.)  Statute  labour.'^The  justices  of  the  peace  and  com- 
misrioners  of  supply,  or  the  officers  or  overseers  to  be  appoint- 
ed by  them,  are  required  to  conyene  all  tenants,  cottars,  and 
other  labouring  men  within  their  bounds,  by  public  intimation 
at  the  parish  church  upon  Sunday,  immediately  after  the  first 
sermon,  o|p  any  other  way  that  they  think  fit,  to  work  three 
days  before  the  last  of  June,  not  being  in  seed  time,  and  three 
days  after  harvest  every  year,  till  the  highways,  bridges,  and 
ferries,  are  sufficiently  repaired,  on  sucn  days  and  at  such 
places  as  the  commissioners  or  their  officers  appoint  (aj^  with 
horses,  carts,  sleds,  spades,  shovek,  picks,  mattocks,  and  such 
other  instruments  as  are  required  fb).  This  comprehends  not 
only  aU  persons  living  in  the  country,  but  even  persons  living 
in  burghs,  e.  g.  shopkeepers,  weavers,  masons,  wrights,  coopers, 
smiths,  &c.  even  sailors  who  are  fishers,  or  ply  in  passage  boats, 
but  not  those  who  go  upon  foreign  voyages  or  coastways  (c)  ; 
and  even  apprentices  to  artificers  in  towns  (dj.  It  was  once 
found  that  persons  employed  in  the  collieries  are  not  liable ; 
partly  because  they  then  were  ascripti  glebes j  and  partly  be^ 
cause  the  withdrawing  them  from'their  work  for  six  days  might 
do  great  injury  to  their  masters  (e).  The  former  reason  does 
not  now  apply ;  the  latter  still  does. 

The  justices  and  commissioners,  or  their  officers,  may  de- 
sign sucn  of  those  persons  as  they  find  most  skilftil,  to  attend 
and  direct  the  rest,  and  may  appoint  them  fit  wages  for  their 
attendance  (/). 

Every  tenant,  &c.  failing  to  come  to  work  (on  notice  at 
the  parish  church  where  he  resides,  on  the  Sunday  immedi- 
ately preceding)  pays  one  shilling  and  sixpence  sterling  for 
every  day^s  faUure,  unless  he  send  a  roan  to  work  for  him,  to 
be  levied  by  distress  and  poinding  of  the  absenteee's  goods,  by 
warrant  under  the  hands  of  any  two  justices  or  commissioners 
of  supply,  on  a  certificate  of  the  overseer  that  such  person  was 

(a)  b  Geo.  I.  c.  80,  sect  8. — ^Walker  and  Herd  against  Thomsons,  17th 
December  1700.  r^;  1609,  c  1&— 1670,  c  9. 

(9)  HamUton  against  InhabiUnts  of  Kirkcaldj,  24th  July  17M,  Kilk. 
Highways,  &c  Falc  voL  iL  No.  15S..Tru8tee8  of  Turnpike  m>m  Queens* 
ferry  to  Perth  against  Magistrates  of  Perth,  1st  February  17^7 — Trustees 
of  Glasgow  Turnpike  against  InhabiUnU  of  Paisley,  11th  January  17^8, 
Dict.iv,«ai. 

(d)  Mackav,  &c.  against  Justices  of  Peace  of  Ross,  27th  November  1807* 

(e)  Earl  of  Eglinton  against  Justices  of  Ayr,  7th  March  1776,  Diet.  iv. 
^l*  (fj  M6S,  c.  16—6  Geo.  I.  c.  30,  sect.  3. 
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absent  (a).  The  penalty  for  the  absence  of  a  man  and  horse 
is  thirty  shillings  Scots  for  each  day,  to  be  recovered  by  poind- 
ing (b).  If  the  absentees  have  no  poindable  goods,  they  may 
be  punished  in  their  persons,  as  the  justices,  &c.  having  charge 
of  the  roads,  see  cause  (c).  These  penalties  are  to  be  usdl 
to  hire  others  in  place  of  the  absentees  (d).  For  farther 
particulars  of  prosecutions  under  5  George  I.  c.  80,  see  sect 
Who  have  charge  of  highways,  &c. 

Where  the  ways  lie  at  a  great  distance  from  those  who  are 
liable  to  repair  them,  the  justices,  commissioners,  &c.  and 
overseers,  may  dispense  with  those  persons,  they  paying  six 
shillings  Scots  yearly  for  each  man,  and  twdve  shillings  Scots 
for  eai£  horse,  to  be  expended  on  men  to  work  in  their  place  (e). 
The  justices  of  peace  and  commissioners  of  supply  have  a  dii^ 
cretionary  power  to  determine  what  roads  shall  be  first  repair- 
ed, and  to  divide  the  shire  into  districts ;  but  they  cannot  call 
out  any  person  who  lives  at  such  a  distance  from  the  road  to 
be  repiured  that  he  *<  cannot  come  and  go  in  a  da)r,  and  work 
<<  a  day^s  work,"  under  a  higher  penuty  than  six  shillings 
•Scots  yearly  for  each  man,  and  twelve  shillings  Scots  for  each 
horse  (f). 

The  rates  of  pecuniary  conversion  of  the  statute  labour  have' 
in  most  places  been  raised  by  local  acts. 

(2.)  Road^  bridge^  a/nd  Jerry  mofiey.^^As  the  statute  la- 
bour may  not  be  sufficient  to  repair  the  highways,  bridges,  and 
forries,  the  freeholders  and  heritors  are  directed  to  meet  at  the 
bead  bu^h,  on  the  first  Tuesday  of  June  yearly,  and  to  call 
for  an  account  from  the  justices  and  commissioners  of  supply 
of  what  is  needful  for  repairing  the  highways,  and  for  making 
or  repairing  bridges  and  ferries,  and  to  stent  the  heritors,  com- 
prehending the  heritors  of  the  burgh  lands,  not  exceeding  ten 
shillings  Scots  upon  each  hundred  pounds  of  valued  rent  in 
one  year,  to  be  uplifted  by  the  justices  and  commissioners,  or 
whom  they  appoint,  by  poinding ;  and  of  which  they  are  to 
give  an  account  to  the  heritors  at  the  next  Michaelmas  head 
court,  yearly  (gj. 

Where  bridges  and  ferries  are  upon  the  confines  of  two 
shires,  the  justices  of  the  peace  and  tne  commissioners  of  sup- 
ply in  both  shires  are  to  meet  and  a4]ust  the  expence  of  repa- 

.   (a J  5  Geo.  I.  c  30,  sect  4.  fbj  leSS^  c.  IS.  (9)  Ibid. 

(dj  Ibid.  (0J  1670,  c  9. 

(fj  Justices  of  Peace  and  Commissioners  of  Supply  of  Berwick  against 
Tenants  of  Cockbumspath  and  Coldingham,  4th  January  1757* 

(gj  16<»9,  c.  16_5  Gea  I.  c.  SO — 11  Geo.  III.  c  53. 
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vation  proportionally  to  the  Taluation  of  the  shires.    The  she* 
ziflb  or  theb  deputes  to  convene  them  (a). 

(8.)  Mortifioatians. — ^Where  there  have  been  any  destina- 
tionfli  or  mortifications  to  highways,  bridges,  or  ferries,  the  jus- 
tices  and  commissioners  of  supply  (bj  may  call  for  an  account 
from  the  intromitters,  and  apply  the  sums,  not  ahready  applied^ 
to  the  uses  for  which  they  were  destined  (cj. 


4.  Prneroing  order  en  Highways,  noi  being  Turnpike 


(I.)  Name  on  carty  Sfc. — ^No  person  can  drive  any  cart,  car, 
or  any  wa^jpon,  sledge,  or  dray,  upon  the  high  roads  or  streets 
in  Scotland,  unless  the  master  or  owner  place  upon  some  con- 
spicuous part  of  it  the  name  of  the  owner,  and  of  his  place  of 
residence,  or  of  the  house  w  form  where  the  owner  generally 
ODploys  it,  in  different  colours  from  its  body ;  and  also  the 
numbers,  where  more  carts,  &c.  than  one  belong  to  the  same 
person  (d)^  on  forfeiture  of  from  twenty  shillings  to  five  shil- 
lings  sterling  for  each  o£fence  (e).  If  the  property  of  sudi 
carriages  be  altered,  the  succeeding  owners  must,  within  four- 
teen days  after  they  become  owners,  and  have  used  them, 
cause  the  name,  residence,  and  number  to  be  rectified,  on  for- 
feiture of  from  twenty  shillings  to  five  shillings  (f).  Any 
person  placing  a  false  name  or  place  of  residence  upon  such 
carriages,  forfeits  not  exceeding  forty  shillings  (g). 

(2.)  Driver  in  chaiee  or  on  cart,  or  causing  damage,  4^. 
— ^If  any  chaise^river  sit  in  his  chaise  without  another  person 
on  one  of  the  horses  driving  it,  or  if  any  <<  carter,  drayman,  car- 
<<  man,  sledgeman,  or  waggoner,  or  the  driver  of  any  other  car- 
"  riafle  whatsoever  (coaches,'cluuses,  phaetons,  currides,  chairs^ 
<<  and  such  other  carriages  which  are  usually  driven  by  a  per^ 
«  son  sitting  within  or  upon  the  carriage,  and  such  carriages  aa 
<'  are  respectively  drawn  by  one  horse  only,  or  by  two  horses 
^<  abreast,  and  are  conducted  by  some  person  holding  the  reins 
"  of  such  horse  or  horses,  exo^ited)  shall  ride  upon  any  soch 
<<  carriage^  (not  having  some  person  on  foot  or  on  horseback 
to  guide  it),  on  any  street  of  any  dty  or  town,  or  on  any  high- 
way within  six  miles  of  Edinburgh,  or  four  miles  of  Glasgow^ 
or  two  miles  of  any  other  city,  bur^h,  market-town,  or  borough 
of  regality  or  barony ;  or  if  the  dnver  of  any  carriage  whatso- 
ever on  any  street,  or  highway,  by  negligence  or  misbehaviour^ 

fa)  1686,  c  8..»5  Geo.  I.  c  30.  fh)  5  Geo.  I.  c.  30.  sect  3. 

Cej  1669,  c.  16.  (dj  12  Geo.  III.  c  45,  Beet  1. 

(ej  Sect  a.  (fj  Sect.  3.  (gj  Sect.  4.     ♦ 


HIGHWAYS,  &C.  SOS 

cause  any  hurt  or  damage  to  any  person  or  carriage^  or  impede 
or  prevent  the  free  passage  of  carriaffes  or  persons ;  or  if  any 
driver  of  any  cart,  Sec.  on  any  highway,  when  riding  on  his 
carriage,  do  not  dismount  (so  as  the  better  to  guide  ms  horse 
or  carriage)  when  reqmred  by  any  person  apprehendiuff  dan« 
ger,  for  every  offence  ne  forfeits  not  exceeding  ten  shilhngs  if 
he  be  not  the  owner ;  and  if  he  be  the  owner,  not  exceeding 
twenty  shillings  sterling  (a), 

(S.)  Driving  abreoH.-^-^ObsirucHng.^^Bridle,  4^.-^— No 
drivers  of  carts  or  other  carriages  can  drive  abreast,  so  as  to 
obstruct  the  passage,  but  one  ttfter  another ;  and  the  drivers 
must  have  bndles  or  halters  upon  every  horse ;  which  bridles 
upon  the  foremost  horse  must  (in  all  carriages  not  drawn  by 
more  than  two  horses)  be  tied  with  a  rope  to  the  halter  or  bn- 
die  of  the  horse  behind,  and  which  rope  or  bridle  the  driver 
must  have  in  his  hand,  on  forfeiture  of  from  twenty  shillings 
to  five  shillings  (b). 

No  drivers  of  horses  or  other  beasts  can  drive  them  so  as 
wilfiiUy  to  obstruct  the  firee  passage,  or  to  cause  danger  to  per* 
sons,  but  in  a  line,  having  a  bridle  or  halter  affixed  to  the  head 
of  each  beast ;  and  the  driver  or  owner  of  any  cart  or  other 
carriage  must  not  leave  it  on  any  street  or  highway  afler  the 
horses  have  been  unyoked,  except  during  the  time  of  loading 
or  unloading ;  nor  can  any  person  leave  stones,  lime,  timber, 
rubbish,  dead  horses,  or  other  animals,  or  other  nuisances,  up- 
on the  streets  and  highways,  so  as  to  obstruct  a  free  passage, 
on  forfeiture  of  from  twenty  shillings  to  five  shillings  (cj. 
(See  preceding  section.) 

(4.)  Posing  haded  horses^  cartSy  <$*c. — The  driver  of  every 
loaded  beast  of  burden,  and  of  every  cart,  &c.  coach,  &c  must, 
on  meeting  another  loaded  beast  of  burden,  or  another  cart,  &c. 
coach,  &c.  hold  to  the  near  side  (that  is,  to  his  own  left  hand) 
on  forfeiture  of  firom  five  shillings  to  twenty  shillings  (d). 

It  is  understood  in  practice  that  the  dnver  of  any  sort  of 
carrii^  keeps  to  his  own  left  hand,  in  like  manner,  when 
overMcen  by  another  carriage ;  although  there  is  no  legislative 
r^olation  or  penalty  on  the  subject  in  the  general  regulations  for 
highways  not  being  turnpike  roads,  although  there  is  in  many 
local  acts,  and  also  in  the  general  regulations  for  turnpike 
roads,  as  afterwards  noticed. 

(5.)  Frocedure  Jbr  breach  of  order. — Prosecutions  for  anj 
of  the  several  offences  before  mentioned,  punishable  by  this 
act,  may  be  brought  summarily  before  the  sheriff^,  or  any  jus- 

fa)  12  Geo.  III.  c  45,  sect  A. 

(bj  Sect  «.  (cj  Sect.  7.  (^J  Sect  & 


S04  HIGHWAYS,  &C. 

tioe  of  the  peace  where  the  ofienoe  is  oommitted,  or  before  any 
of  the  magistrateB  of  cities  or  boroughs,  where  ofiences  are 
committed  within  their  jurisdiction,  or  before  any  other  judge 
competent ;  and  judgment  b  to  be  given  upon  confession,  or 
upon  oath  of  one  witness  (a).    Any  person  aggrieved,  and 
intending  to  sue  for  the  penalties  in  tnis  act,  may,  without  any 
other  warrant,  cany  the  oflfendter  before  any  justice  of  the 
peace  or  other  judge  competent,  to  be  dealt  with  as  before  di- 
rected,  upon  proof  by  coimession  or  the  oath  of  one  witness ; 
and  any  person,  seeing  any  of  the  offences  committed,  may, 
without  any  other  warrant,  detain  the  <*  horses,  carts,  cars, 
<<  sledges,  waggons,  drays,  coaches,  chariots,  landaus,  and  other 
^<  such  like  machines  and  carnages,  and  the  horses  belonging  to 
**  the  several  offianders,"^  till  sentence;  and  if  the  penalties  be  not 
,paid,  or  security  found  for  them,  within  twenty-four  hours  after 
conviction  and  sentence,  then  the  judee  is  to  issue  his  warrant 
to  a  constable,  to  cause  sale  to  be  ma&  of  the  subjects  detain- 
ed,  if  the  property  of  the  offender,  for  raising  the  money  for- 
feited  by  mm,  rendering  to  the  offender  the  overplus,  aftier.  de- 
ducting the  charges  of  sale,  and  the  expence  of  keeping  the 
subject  detained,  both  of  which  are  to  be  determined  by  the 
judge  before  whom  the  offender  is  convicted ;  and  if  the  sub- 
ject be  not  the  property  of  the  offender,  it  is  to  be  returned  to 
the  owner,  and  the  judge,  in  case  the  fine  be  not  instantly  paid 
upon  conviction,  or  satisfactory  security  given  for  it,  may  com- 
mit the  offender  to  gaol,  to  remain  till  the  fine  be  paid  or  sa- 
tisfactory security  be  found  for  it,  or  until  the  expiration  of 
two  months  after  commitment  (b).    Any  person  charged  with 
offences  against  this  act,  resisting,  abusing,  or  maltreating  any 
person  attempting  to  detain  or  seize  him  or  his  cart,  &c  for- 
feits twenty  shiUuigs  for  every  offence ;  to  be  provoi,  &c.  as 
other  offences  agamst  this  act  (c).    Persons  apprehended  for  of. 
fences  and  refusing  to  discover  their  names  and  places  of  abode 
to  any  jud^e,  are  to  be  committed  until  they  do  so  (d).     The 
fines  are  given,  one  half  to  the  informers  (by  which  is  meant 
chose  who  present  the  information  or  complaint  to  the  Court) 
the  other  to  the  collector  of  the  land>tax,  to  be  accounted  for 
as  part  of  the  funds  for  the  detection  and  punishment  of  vag- 
rants in  Scotland  (e).    Prosecutions  must  be  brought  within 
three  months.    Appeal  lies  fiom  the  decisions  of  one  or  more 
justices  to  the  next  quarter  sessions  for  the  county,  whose  de- 
termination is  final  (f). 

See  Stage  Coaches, — Damages, 

(a)  12  Geo.  III.  c.  45,  sect  9.  (h)  Sect  10.  (cj  Sect  11. 

(d)  Sect  12.  (e)  Sect  13.  (f)  Sect  U. 
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II.  Gekeral  Regulatioks  applicable  to  tu&npike 

BOAD8. 

A  genetal  act,  as  already  mentioned,  has  been  passed  for 
regulating  turnpike  roads  in  Scotland  (a). 

By  this  act  the  acts  1669,  c.  16,  1670,  c.  9,  1686»  c.  8, 
6  Geo.  I.  c.  80, 11  Geo.  III.  c.  08,  and  12  Gea  III.  c  45, 
cited  in  the  preceding  observations  on  this  subject,  are  repealed 
in  so  fiir  as  regards  turnpike  roads  (b). 

All  the  provisions  of  this  act  are  extaided  to  all  acts  of  par- 
liament relative  to  any  turnpike  road,  passed  or  to  be  passed, 
except  in  so  far  as  expressly  varied,  altered,  or  repealed,  by  any 
such  act  to  be  passea  (c).  But  the  local  turnpike  acts  in 
general  contain  many  provisions  which  are  not  superseded  or 
affected  by  this  act. 

This  act  does  not  affect  the  enactments  of  47  Geo.  III.  Sess. 
1,  c.  11,  relative  to  certain  roads  in  Fife  (d).  And  the  roads 
made  under  43  Geo.  III.  c.  80,  59  Geo,  III.  c.  185,  both 
relative  td  certain  roads  and  hAA^  in  the  highlands,  and  the 
local  act  56  Greo.  III.  c.  88,  relative  to  the  roiul  from  Glasgow 
to  Carlisle,  are  exempted  from  its  operation  (e). 

It  may  be  mentioned  that  sherifis  and  Stewarts,  within  their 
ahires  and  stewartries,  are  authorized  to  take  affidavits  of  the 
answers  made  by  proprietors  and  occupiers  of  lands,  on  appli- 
cations made  to  tnem  for  their  consent  to  tuminke  acts ;  of 
which  affidavits  a  form  is  prescribed  (f)*  And  proof  of  the 
handwriting  of  such  sheriff  or  Stewart  is  to  be  deemed  sufficient 
evidence  of  his  signature  before  any  committee  of  either  House 
of  Parliament  (g). 
1.  Who  have  charge  qfiumfXke  roads  ;  iheir  meetings  and 

offices. 

The  qualification  of  trustees  for  carrying  into  effect  the  ge- 
neral turnpike  act,  and  all  local  turnpike  acts  passed,  or  to  be 
passed,  is  to  be  that  contained  in  each  such  local  tum|nke  act 
respectively.  Theylmust  take  an  oath  (or  affirmation  if  Quak- 
ers) in  a  prescribed  form,  with  regard  to  their  qualification  (hj. 

No  person  is  to  act  as  trustee  while  he  holds  any  place  or 
employment  of  profit  under  any  local  act,  or  this  act,  or  who 
is  a  tacksman  of  the  tolls  of  any  turnpike  road.    Persons  act- 

fa)  4  Geo.  IV.  c.  49. 

(bj  Ibid.  sect.  1.  (ej  Ibid,  sect  2.  fdj  Ibid,  sect  a. 

(ej  Ibid.  sect.  114.  ff)  Ibid.  sect.  116. 

(gj  Ibid.  sect.  116.  (hj  Ibid,  sect  4. 
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ing  not  being  qualified,  or  bein£[  diaqnalified,  or  not  having 
tuEen  die  oath  if  required,  forfisit  L.SO  to  any  person  who 
shall  prosecute,  to  be  recovered,  with  expences,  by  summary 
action  before  the  sheriff  or  Stewart  of  the  shire  or  stewartry  in 
which  the  road  is  situated,  or  in  the  Court  of  Session ;  but 
their  proceedings  before  conviction  are  valid  (a). 

Lending  of  money  on  the  credit  of  the  tolls,  or  receiving 
interest  for  money  lent,  does  not  disoualify  a  trustee  (b). 

The  trustees  luving  met  under  Uie  authority  of  an  act  by 
which  they  are  appointed,  may  adjourn.  Proceedings  only  to  be 
held  at  such  meetmgs.  Minority  of  a  quorum  (according  to  the 
local  act)  to  decide.  Preses  appointed,  to  have  deliberative  and 
casting  vote.  Order  made,  not  to  be  revoked  or  altered  unless 
notice  have  been  given  at  a  previous  meeting  for  the  same  road, 
and  entered  in  the  sederunt  book,  and  bv  two  advertisements 
in  a  newspaper  usually  circulated  in  the  shire  ten  days  before 
such  meeting ;  or  by  affixing  such  notice  for  two  conseputive 
Sundays  on  the  church  doors  of  the  parishes  within  which  the 
road  is  situated,  and  on  all  the  toU-bars  on  the  road,  fourteen 
days  bef<»e  the  meeting,  to  be  proved  by  certificate  ^the  pre- 
centor or  toll-gatherer  (c). 

Two  trustees,  or  the  derk  on  written  requisition  of  two 
trustees,  stating  the  purpose,  may  caU  a  general  meeting ;  the 
notice,  stating  the  purpose, '  to  be  published  twice  in  a  newspa- 
per drcttlated  in  the  snire,  or  to  be  afl&xed  on  the  toll-bars  of 
the  road,  ten  days  before  the  meeting  (d). 

The  trustees  at  any  general  meeting  may  divide  the  road 
mto  districts,  and  ^ipomt  committees,  three  to  be  a  quorum  (e). 

The  trustees  at  general  meetings  may  appoint  a  clerk  and 
treasurer,  and  also,  if  they  think  fit,  a  supermtendant ;  and  in 
district  and  committee  meetings,  they  may  appoint  derks,  col- 
lectors, treasurers,  surveyors,  and  other  officers  (f). 

Trustees  to  take  security  from  treasurer,  unless  all  the  mo^ 
ney  collected  be  lodged,  in  name  of  the  trustees,  with  the  Bank 
of  Scotland,  Royal  fiaidc  of  Scotland,  or  British  Linen  Com- 
panv>  or  their  In'anches ;  and,  if  they  think  fit,  to  take  securi- 
ty nom  any  other  officer,  and  to  limit  the  sum  beyond  which 
he  shall  not  retain  money  belonging  to  the  trustees  (g). 

The  derk  or  his  partner  acting  as  treasurer,  or  the  treasurer 
or  his  partner  acting  as  clerk,  forfeit  fifty  pounds  to  any  person 
who  prosecutes,  to  be  recovered  by  sununary  action  m  the 
Court  of  Session  (hj, 

ra;  4  Geo.  IV.  c  40,  sect  (.        r6i  Ibid,  sect  7-         fe)  llAd.  teei.  B. 
(d)  Ibid,  lect  9.  ($)  Ibid,  sect  10.  (fj  Ibid,  sect  11. 

(g)  Ibid.  sect.  12.  (h)  Ibid,  sect  13. 
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Orders  and  prooeediiigs  of  trustees,  with  the  names  of  those 
present,  to  ht  entered  by  the  derk  in  a  book,  to  be  signed  by 
the  preses ;  to  be  open  to  inspection  of  the  trustees ;  extracts 
bjr  tne  derk  to  be  received  in  evidence  as  extracts  of  proceed- 
ings  of  courts  of  Uiw  (a). 

Books  of  account  to  be  kept  by  the  clerk ;  and  to  be  open  to 
inspection  of  the  trustees,  or  any  creditor  on  the  tolls,  groHs^ 
or  any  person  liable  to  pay  any  of  the  tolls,  on  pavment  of  five 
shillings,  who  may  take  copies ;  and  to  be  produced  at  meetmgs* 
On  failure  to  give  inspection,  to  allow  copies  to  be  taken,  or  to 
produce  at  meetings,  the  clerk  is  liable  in  a  penalty  not  exceed- 
ing five  pounds,  to  be  levied  and  applied  as  other  penalties  (bj^ 
as  afterwards  mentioned  in  the  section  relative  to  judicial  pro- 
cedure. 

Trustees  to  sue  and  be  sued  in  name  of  their  derk  or  trea- 
surer.   Expences  to  be  defrayed  from  the  funds  (c).  * 

Officers  to  account,  deliver  vouchers,  and  to  pay  balance.  If 
any  officer  reftise  or  wilfiiUv  neglect  to  account  or  deliver  up 
vouchers,  or,  for  fourteen  oays  after  requisition,  so  refuse  or 
neglect  to  deliver  up  books,  papers,  tools,  &c.  belonging  to  the 
road,  the  sheriff  or  Stewart,  or  quarter-sessions  for  the  shire  or 
stewartry  where  he  is,  or  resides,  on  complaint  by  the  trustees, 
may  determine  such  complaint  summarily,  and  may  cause  such 
money  as  may  appear  to  be  due  to  be  levied  by  poinding  and 
sale,  returninff  tne  overplus  after  paying  expences  of  poinding 
and  sale ;  and  if  suffident  effects  cannot  be  found,  or  if  it  ap- 
pear that  the  officer  wilfully  refused  to  account  or  to  deliver  up 
books,  &C.  the  sheriff,  Stewart,  or  quarter*sessions  may  commit 
him  to  the  house  of  correction  or  common  gaol  of  the  county 
or  stewartry,  till  he  give  a  true  account  and  produce  the 
vouchers,  and  pay  the  balance  due  by  him,  or  a  composition 
accepted  b]^  the  trustees,  or  till  he  ddiver  up  the  books,  &c. 
or  give  satis&ction  to  the  trustees ;  but  no  officer  committed 
on  account  of  not  having  sufficient  effiscts  is  to  be  detained 
in  pnson  under  this  act  longer  than  six  kalendar  months  (dj. 

The  trustees  of  every  turnpike  road,  or  a  committee,  must 
annually  audit  the  accounts  of  the  clerks  and  treasurers,  exa* 
mine  the  state  of  revenues  and  debts  of  the  several  roads,  and 
make  up  abstracts  containing  the  revenues  and  debts  of  the 
trust,  and  an  account  of  all  bonds  by  the  trustees ;  and  to  be 
signed  by  not  fewer  than  three  trustees  (e). 

No  tacksman  of  tolls,  or  toll-gatherer,  or  other  person  hold- 

fa)  4  Geo.  IT.  c  49,  fleet.  14. 

(bj  IMd.  sect.  16.  (e)  Ibid,  sect  IC.  (<ij  Ibid,  iect  17- 

(€}  Ibid.  sect.  1& 
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ing  any  place  of  ptcAt  under  the  traatees,  is  to  sell  any  wine, 
ale,  spmtuous  liquora,  or  provisions,  by  retail.  But,  where  a 
toll-bar  is  situated  in  any  remote  part  of  the  country,  and  the 
trustees  of  the  road  represent  to  the  quarter^sessions  that  it  will 
be  convenient  to  travellers  that  the  tacksman,  tolLgatherer,  or 
other  person  stationed  at  the  toll,  should  be  licensed  to  leikail 
provisions,*  and  ale,  and  spirituous  liquor,  the  quarter-sessiona 
ma3r  grant  a  licence  to  such  person,  in  the  form  granted  by 
justices  to  publicans ;  and  sucn  person  may  then  receive  an  ej^ 
cise  license,  subject  to  all  the  regulations  applicable  to  persona 
dealing  in  ale  or  spirituous  liquors  (a). 

Any  two  trustees,  upon  the  death  of  any  person  sppmited 
to  collect  the  tolls  for  tne  trustees,  may  appomt  a  fit  person  in 
his  place  till  the  next  meeting  of  the  trustees.  A^  if  any 
person  discharged  from  office  by  the  trustees  refuse  to  deliver 
up  the  possession  of  his  house,  garden,  and  pertinents,  within 
toree  days  after  notice  of  his  discharge  being  given  to  him  or 
left  at  his  house,  or,  if  the  wife  or  family  of  any  such  collector 
who  dies,  refuse  to  deliver  up  the  possession  of  the  hpuse,  gar- 
den, and  pertinents,  within  three  days  afWr  the  new  appoint- 
ment, the  sheriff,  Stewart,  or  any  justice  of  the  peace  for  the 
shire  or  stewartry  where  the  toll  is,  may,  by  warrant  under  his 
hand,  order  a  constable  or  other  peace-officer,  with  necessary 
assistance,  to  enter  in  the  day-time,  to  remove  the  occupiers, 
and  to  give  entry  to  the  person  appointed  to  collect  die  toll  (bj. 

8.  CoMtruciingf  preservings  and  repairing  turnpike-roads* 

(1.)  Widenin^y  edteringy  and  shutting  up  tumpike^roads.^^ 
Trustees  may  widen  all  turnpike  roads  to  twenty  feet  of  clear 
passable  road,  without  making  any  compensation  for  the 
ground  taken,  but  they  are  liable  for  the  damage  to  the  pro- 
prietor by  altering  or  removing  fences  (cj.  They  may  widen 
to  forty  feet  of  clear  passable  road,  exclusive  of  the  bank  or 
ditch  on  either  side,  on  making  satisfaction  to  the  proprietors 
or  occupiers  for  the  ground  taken  beyond  the  width  of  twenty 
feet  (dj. 

Trustees  may  purchase,  feu,  take  in  lease,  or  otherwise  ac- 
quire lands  and  buildings  necessary  for  widening,  diverting, 
altering,  or  improving  the  roads,  or  for  toll-houses,  &c.  on 
making  satisfaction  to  the  proprietor  and  occupier  (ej.  If 
the  parties  do  not  agree,  the  compensation  is  to  be  fixed  by  a 

fa)  4  Geo.  IV.  c.  40.  sect  19.  fbj  Idid.  sect.  60. 

(ej  Ibid.  sect.  66.  (dj  Ibid,  sect  67.  (€j  Ibid.  sect.  68. 
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jury  mmmoned  bj  the  sherifF  (a).     Lands  and  houses  i^ 

S tired,  become  the  property  of  the  trustees,  by  discharge  of 
e  price  .or  consignation  in  Bank  of  Scotland,  lioyal  Bank^ 
or  British  Lanen  Cotnpany,  and  reeordlng  the  discharge,  or  the 
voucher  of  the  consignation,  in  the  sheriff-court  books  /6^. 

Proprietors  of  entailed  estates  and  trustees,  tutors^  and  cura^ 
tors  or  any  person  under  legal  disability  or  incapacity,  may  re^ 
Bounce  cnrery  claim  of  damage  cfr  otherwise^  for  ground  and 
materials  required  for  turnpike  roads  (c). 

Conipensation  fi>r  lands,  &c.  taken  by  road  trustees^  held 
tinder  entails,  subject  to  liferents,  &c.  and  which  amounts  to 
two  hundred  pounds,  to  be  applied  by  directions  of  the  Court 
of  Session  for  certain  purposes,  for  the  benefit  of  the  estate  (d)* 
Wh«e  the  compensation  is  less  than  two  hundred  pounds  and 
not  less  than  twenty  pounds,  to  be  applied  in  a  similar  man- 
ner, with  certain  modifications  (e).  Where  the  compensation 
is  under  twenty  pounds^  to  be  implied  for  the  benefit  of  the 
persons  entitled  to  the  rents  or  profits  as  the  road  trustees,  or  any 
two  of  them,  may  direct  (f)^  In  case  of  not  making  out  titles-, 
&c.  purchase-money  to  be  paid  into  die  bank,  subject  to  the 
order  of  the  Court  of  Session  (g).  Where  «iy  question  arise* 
regarding  the  right  to  such  money,  the  persons  who  had  been 
in  possession  of  premises  to  be  deemed  entitled,  unless  the' 
contrary  be  proved  (h).  The  Court  of  Session  may  order  rea^- 
sonable  expences  of  purchases  to  be  paid  by  the  trustees  out 
of  the  purchase-money  (i). 

The  trustees  have  power  to  carry  the  roads  through  minis^ 
ters^  glebes,  making  addition  te  the  glebe  in  proportion  to  the 
ground  taken  off  (j),- 

The  valued  rent  of  lands  is  not  altered  by  part  being  taken 
by  trustees  (k). 

Trustees,  in  altering  any  turbpike-road,  are  not  to  deviate 
over  any  inclosed  lands  more  than  one  hundred  yards  from  the 
eotlrse  of  the  turnpike-road,  or  to  take  down  vay  building,  the 
aide  walls  of  which  exceed  twenty  feet  in  height,  or  to  make 
use  of  any  policy,  orchard,  garden,  the  contents  of  which  ex- 
ceed half  an  acre,  lawn,  planted  walk,  or  itvenue  to  a  house,  or 
any  inclosed  ground  planted  as  an  avenue  or  shelter  to  a  house, 
without  the  written  consent  of  the  owner  or  his  agent  (I). 

Nothing  contained  in  this  act  is  to  limit  the  powers  contain- 

(a)  4  Gea  IV.  c  49,  sect  W,  60,  61«  (h)  Ibid,  iect  68. 

(c)  Ibid.  sect.  26.  (d)  Ibid,  sect  66.  (e)  Ibid,  sect  67- 

(f)  Ibid.  sect.  68.  fa)  Ibid,  sect  69.  (h)  ibid.  sect.  70. 

(i)  libid.  sect  71*  fj)  l^'^^  «ect.  1%  (k)  Ibid.  sect.  73, 

(I)  Ibid,  sect  74. 
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ed  in  any  turnpike  act  existing  at  tlie  pawing  of  this  atft,  fai 
making,  altering,  or  diverting  any  tompike  road,  or  thecoone 
theteo£(a). 

No  boildingB  are  to  be  erected,  or  indonuea  to  be  made 
along  tbe  ridea  of  any  taminke-road,  within  twenty-five  fiset 
ftom  tbe  centre;  and  no  places  from  which  the  traateea  of  any 
tnmpike-road  were  in  the  use  of  taking  matetials  previoua  to 
the  pairing  of  this  act  (4th  Jnly  1823)  are  to  be  indosed,  on- 
tU  the  proprietor  or  occajHer  have  given  one  mooth^s  nfetiuiie 
notice  to  the  tnutees,  otherwise  the  trustees  are  not  Wde  in 
compensation  for  the  value  of  such  buildings  or  incloaures  if 
they  afterwards  have  occasion  to  remove  them ;  and  the  index- 
ing of  such  place  for  materials  does  not  prednde  the  tmstees 
itom  re-opening  it.  The  notice  is  to  be  given  to  the  tnutees 
by  a  letter  addressed  to  their  clerk,  who  is  to  lay  it  before  tbe 
next  general  meetiuff  or  adjourned  general  meetii^,  which  is 
to  insert ;:  copy  of  it  iu  their  minutes  (b). 

When  a  new  turnpike  road  is  completed  in  lieu  of  the  old 
road,  and  when  the  old  road  in  consequence  becomes  useless, 
the  trustees  may  apply  to  the  justices  of  the  peace  for  the  shire 
in  which  the  old  road  lies  to  have  it  shut  up ;  fifteen  days^  no- 
tice of  the  application  to  be  given  by  advertisement  in  a  news* 
Ciper  generally  drculated  in  the  shire,  or  upon  each  of  the  toll- 
TS  on  that  road ;  and  the  justices  may  make  such  order  as 
may  sieem  just.  And  all  such  parts  cf  the  road  as  are  au- 
thorised by  them  to  be  shut  up  (except  when  given  in  ex- 
change to  the  proprietors  of  lands  or  buikJings)  may  be  sold 
by  tne  trustees.  But  if  the  old  road  lead  to  any  place 
which  cannot,  in  the  opinion  of  the  justices,  be  conveniently 
accommodated  with  a  passage  from  the  new  road,  the  old 
road  is  to  be  sold  subject  to  the  right  of  way  to  such 
place  (c).  Toll-houses,  &c.  become  useless  may  be  sold  (d). 
When  any  parts  of  the  old  road,  or  any  toll-house,  are  to  be 
sold,  the  trustees  are  first  to  ofier  them  to  the  person  from 
whom  they  were  purchased,  and  then  to  the  adjoining  proprie- 
tor ;  and  if  such  person  refuse  to  purchase  (except  on  account 
of  the  price)  an  oath  before  a  justice  of  the  peace  for  the  place 
where  the  ground  is  situate,  by  an  indifferent  person,  stating 
that  the  offer  was  mode  and  refused,  such  oath  is  suflident 
proof;  but  if  the  parties  only  differ  with  regard  to  the  price. 
It  is  to  be  determined  by  a  jury  as  before  mentioned  fe). 

{9.)  Footpaths  and  temporary  roadt, — Trustees  may  make 
and  keep  in  repair  footpatns  on  the  sides  of  turnpike  roads,  on 

fa)  4  Geo.  IV.  c.  49,  sect  74.  fbj  Ibid.  aect.  8& 

(cj  Ibid.  sect.  63.  (dj  Ibid.  scot.  04.  fej  Ibid,  sect  65. 
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making  satisfaction  to  the  proprietors  and  oocupiers  when  the 
load  exceeds  twenty  feet  in  width ;  and  a  road  through  tho 
grounds  adjoining  to  any  ruinous  or  narrow  part  of  any  tunoh 
pike  road  (not  being  the  site  on  which  any  house  staaoH  nov 
being  a  garden,  lawn,  policy,  planted  walk,  or  avenue  to  any 
house,  or  any  enclosed  ground  planted  and  set  apart  as  a  nur* 
sery  fixr  trees)  to  be  used  while  the  old  road  is  repairing  or  wi. 
dening,  making  compensation  to  the  proprietor  or  occupier  for 
damages ;  and  if  the  parties  differ  as  to  the  amount,  the  she- 
riff, Stewart,  or  any  two  justices  of  the  peace,  on  three  daya* 
notice  in  writbg  uy  either  party  to  the  other,  may  determine 
the  damages  to  be  paid  to  tne  proprietor  or  occupier,  as  before 
directed  (a). 

The  power  given  to  proprietors  of  entailed  estates,  &c.  to 
renounce  danuige  for  ground  taken,  and  the  effect  of  not  giving 
notice  to  the  trustees  before  building  or  enclosing  within  twei^ 
ty-five  feet  from  the  centre  of  the  road,  have  be^  already  no- 
ticed* 

(3.)  Drains  and  ditches. — Trustees  may  make  side  drains 
to  conduct  the  water  into  any  adjoining  land,  ditch,  or  water-* 
course  (such  land  not  being  the  site  of  a  house  or  garden)  in 
the  manner  least  injurious  to  the  proprietor  or  occupier ;  the 
side  drains  to  be  maintained  by  the  trustees  (b). 

The  trustees  may  make  ditches  along  the  sides  of  the  road ; 
and  if  the  land  be  enclosed,  the  ditch  is  to  be  made  on  the 
field  side  of  the  fence ;  and  with  power  to  make  proper  outlets 
from  the  side  ditches  through  any  lands  adjoining  the  road 
(not  being  the  site  of  any  house  or  garden)  in  the  manner  least 
injurious  to  the  proprietor  or  occupier  of  such  land ;  and,  un- 
less the  land  be  uninclosed  and  waste,  the  proprietor  or  occu- 
pier is  to  keep  clear  such  ditches  and  outlets,  and  all  present 
ditches  along  the  sides  of  the  road,  when  required  by  the  trus- 
tees or  their  surveyor*  And,  in  case  of  neglect,  the  trustees 
or  surveyors  may  clear  them,  and  levy  the  expence  upon  the 
proprietor  or  occupier  as  other  penalties  b}r  this  act.  But  any 
proprietor  may  substitute,  to  tne  satisfaction  of  the  trustee^ 
any  other  equally  effectual  ditch  or  outlet  in  place  of  that  con- 
structed by  the  trustees  (cj. 

(4.)  Milestones  and  directum  posts.— The  trustees  of  tunv- 
pike  roads  may  cause  milestones  to  be  set  up,  and  direction 
posts  at  cross  roads.  And  whoever  wilfully  damages  them,  or 
defaces  or  spoils  any  of  the  marks  upon  tnem,  on  conviction 

faj  4  Geo.  IV.  c  49,  sect.  79.  (bj  Ibid,  sect  80. 

(cJ  Ibid.  sect.  81. 

0  2 


213  HIGHWAYS,  &e: 

before  the  sheriff,  Stewart,  or  any  justice  of  the  peftce  for  thcf 
shire  or  stewartry  where  the  offence  is  committed,  or  where  the 
offender  is  found  or  resides,  by  the  oath  of  one  witness,  or 
other  competent  evidence,  forfeits  a  sum  not  exceeding  five 
pounds  for  each  offence  (a). 

(6.)  Parapets  and  fences. — ^The  trustees  of  every  turnpike 
road  are  to  erect  sufficient  parapet  walls,  mounds,  or  fences 
along  the  sides  of  all  bridges,  embankments,  or  other  such 
dangerous  parts  of  the  roads  ;  and  if  they  fail,  the  procurator- 
fiscal  of  the  shire  or  stewartry  in  which  the  rood  is  situated, 
or  any  commissioner  of  supply  for  such  shire  or  stewartry^ 
upon  finding  security  to  pay  the  expences  of  process  if  he  fail 
in  his  action,  may  prosecute  the  trustees  before  the  sheriff  or 
«tewart,  who  is  to  decide  the  matter  in  a  summary  manner ; 
and,  upon  finding  the  complaint  well  founded,  may  oblige  the 
trustees  to  remedy  the  matter  complained  of,  and  adjudge  to 
th^  prosecutor  full  expences  of  process  ;  but  if  the  prosecution 
be  found  groundless,  the  private  prosecutor  is  to  be  liable  in 
expences  (b). 

(6.)  Procuring  and  conveying  materials  Jbr  constructing 
and  repairing  turnpike  roads,  4^c. — 'The  trastees  of  every 
turnpike  road,  or  persons  authorised  by  them,  may  take  mate- 
rials for  making  or  repairing  the  road  and  the  foot  paths,  or 
building  or  repairing  any  toll  hpuse,  bridge,  or  any  other  work 
connected  witn  the  road,  firom  any  common  land  or  waste, 
without  pa3ring  for  such  materials,  and  may  carry  them  through 
any  person'^s  ground  without  being  deemed  trespassers,  thev 
fiUmg  up  the  pits  or  quarries,  levelling  the  grounds  from  whicn 
the  materials  were  taken,  or  fencing  such  pits  or  quarries  to 
prevent  danger,  and  paying  for  or  tendering  the  damage  done 
by  going  through  enclosed  or  arable  lands,  to  be  ascertained 
as  after  mentioned.  And  such  trustees  and  other  persons  may 
dig  and  carry  away  any  such  materials  from  the  land  of  any 
person  where  they  are  found,  within  any  parish  in  which  any 
part  of  the  turnpike  road  is  situated,  or  m  any  adjoining  pa- 
rish (such  materials  not  having  been  dug  or  raised  for  private 
use  of  the  owner  of  the  land,  and  the  land  not  being  an  or- 
chard^ garden,  lawn,  policy,  nursery  for  trees,  planted  walk  or 
avenue  to  any  house,  nor  enclosed  ground  planted  as  an  orna- 
ment or  shelter  to  a  house,  and  unless  where  materials  have 
been  taken  by  the  trustees  previous  to  the  passing  of  this  act), 
the  trustees  making  or  tendering  such  satisfaction  for  stones 
taken  from  quarries  let  for  hire,  and  for  surface  damage,  aa 

(tij  4  G«o.  lY.  &  49.  aect.  88L  (b)  Ibid,  sect  9& 
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they  judge  reasonable.  And  they  may  also  land  on  and 
carry  through  or  over  any  enclosed  Lands  (not  being  a  garden, 
lawn,  planted  walk,  policy,  orchard,  avenue  to  a  house,  or  nur- 
sery for  trees,  nor  enclosed  ground  planted  as  an  ornament  or 
shelter  to  a  house)  or  over  any  open  uncultivated  land,  or  any 
common,  any  materials  for  making  or  repairing  any  such  road, 
or  for  building  or  repairing  any  toU-house,  bridge,  or  other  work 
connected  with  such  road,  paying  or  tendering  for  the  damage 
done  to  enclosed  lands  such  sum  as  they  judge  reasonable. 
And  if  the  trustees  and  the  proprietor  luid  occupier  of  such 
lands  difier  as  to  the  amount  of  the  payment^  and  damages 
before-mentioned,  the  sheriff,  Stewart,  or  two  justices  of  die 
peace  for  the  shire  or  stewartry  within  which  the  place  from 
which  the  materials  have  been  taken,  or  on  which  they  have 
been  landed  or  carried,  is  situated,  on  three  days  notice  being 
given  in  writing,  by  either  party  to  the  other,  are  to  hear  aim 
determine  the  amount  of  sush  payments  and  damages,  and  the 
ezpences  attending  the  same  (a). 

When  materials  cannot  elsewnere  be  got  within  a  reasonable 
distance,  any  trustee  or  person  acting  under  the  authority  of 
any  turnpike  act,  or  of  this  act,  may  search  for,  dig,  and  cany 
awi^  any  materials  for  making  or  repairing  any  turnpike  road, 
or  for  building  or  repairing  anv  toll-house,  bridge,  or  other 
work  connectra  with  any  turnpike  road,  from  any  enclosed  or 
arable  land,  or  from  the  sea  shore,  or  from  any  river  or  water 
course,  notice  in  writing  by  two  trustees  being  given  to  the 
proprietor  or  occupier  of  the  land,  or  of  the  lands  on  each  side 
.of  the  river  or  water-course,  or  his  known  agent,  or  left  at  his 
usual  place  of  abode,  to  appear  before  any  two  justices  of  the 
peace  acting  for  the  shire  or  stewartiy  where  the  land,  river,  or 
water-course  is  situated,  or  if  it  be  the  lioundary  between  two 
shires,  before  two  justices  of  either  shire,  to  shew  cause  why 
such  materials  should  not  be  taken:  and  if  the  proprietor, 
agent,  or  occupier  attend,  but  do  not  shew  suflScient  cause  to 
the  contrary,  such  justices  mav  authorise  such  trustees  or  other 
persons  to  carry  away  materials  at  such  time  as  to  such  justices 
may  seem  proper :  and  if  such  proprietor,  &c.  do  not  attend, 
such  justices  may  (upon  proof  on  oath  of  the  service  of  such 
notice)  make  such  order  as  they  think  fit ;  and  the  order  of  such 
justices  is  final  (bj. 

Trustees  may  purchase,  feu,  or  rent  land  for  the  purpose  of 
getting  materius,  and  may  afterwards  sell  it  by  public  roup, 

(a J  4  Geo  IV.  c.  49,  sect.  75.  fhj  Ibid.  sect.  7^ 
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provided  they  dispose  of  it  as  before  directed  with  r^rd  to 
land  not  required  for  the  purposes  of  any  turnpike  road  (a). 

No  person  is  to  take  away  materials  provided  for  the  use  of 
any  turnpike  road,  or  to  take  materials  from  any  quarry  opened 
by  turnpike  trustees  for  getting  materials,  so  as  to  interfere 
with  the  workings  carried  on  by  the  trustees,  under  a  penalty 
not  exceeding  five  pounds.  But  the  owner  of  any  quarry  may 
take  materials  from  it  for  his  own  use  solely  fb). 

The  provision  with  regard  to  the  eflect  of  inclosing  places 
used  for  materials  previous  to  the  passing  of  that  act,  and  the 
power  to  proprietors  of  entailed  estates,  &c.  to  renounce  dam- 
ages, have  been  noticed  in  considering  the  widening  and  alter- 
ing the  turnpike  roads. 

7.  Conduits  over  ditches.  Level  (^communications.  Eiu 
croachmenis,  ($-c.— ^Where  any  other  turnpike  road,  highway, 
or  private  road,  or  any  passage  is  made  from  any  turnpike 
road,  or  where  a  house  is  built  on  the  side  of  it,  those  concern- 
ed must  build  and  maintain  sufiicient  conduits  over  the  side 
drains  and  ditches,  to  the  satisfaction  of  the  trustees ;  and  if 
thqr  neglect  to  maintain  them,  the  trustees  may  repair  them, 
and  charge  such  persons  with  the  expence,  and  levy  it  as  other 
penalties  under  this  act.  Such  other  turnpike  road,  highway, 
private  road,  passage,  or  house,  is  to  be  so  constructed  or  built 
(hat  the  communication  between  them  and  the  turnpike  road 
Bhall  be  on  a  level  with  it.  And  those  concerned  are  not  to 
construct  any  mound,  sloping  bank,  or  make  any  projection 
upon  any  turnpike  road ;  nor  to  cut  or  slope  away  any  part 
of  the  Bides  of  it,  otherwise  the  trustees  may  remove  the 
obstruction,  and  repair  the  defects,  and  recover  the  expence 
from  those  concerned,  in  the  same  manner  as  penalties  by  the 
(ict  (c). 

No  person  to  turn  any  water,  or  conduct  any  drain  across 
imy  turnpike  road,  except  in  the  manner  prescribed  by  the 
trustees ;  otherwise,  for  every  offence,  he  rorfeits  a  sum  not 
exceeding  five  pounds,  besides  the  expence  of  repairing  the  in- 
jury occasioned  (b). 

If  any  person  fill  up  or  obstruct  any  ditch  at  the  side  of  any 
turnpike  road,  or  any  ditch  used  for  conveying  water  from  the 
road,  or  encroach  by  making  any  dwelnng-house  or  other 
building,  or  otherwise,  pr  make  any  drain,  gutter,  sink,  or  wa- 
ter-course across,  or  otherwise  break  up  the  surface  of  any  turn- 
jHke  road,  without  the  consent  in  writing  of  the  trustees  or  the 

(aj  4  Gea  IV.  c.  49,  sect  77- 

(bj  IbicU  sect.  78.  (cj  Ibid.  secU  82.  (dj  Ibid.  sect.  83. 
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surveyor,  or  in  idonghiog  or  harrowiBg  the  adjacent  uneadoe^ 
ed  lands,  turn  any  horse,  plough,  or  harrow,  upon  such  road, 
or  the  side  ditches,  he  foneits  not  exceeding  five  pounds  for 
each  offence ;  and  the  trustees  may  remove  the  evil  at  his  ex* 
pence.  And  the  sheriff  or  Stewart,  or  any  two  justices  of  the 
peace  for  the  shire  or  stewartry  where  the  offence  is  committed, 
upon  proof  of  the  fiict,  may  grant  warrant  f<»  levying  the  «x* 
pence,  over  and  above  the  penalties  imposed  by  this  act,  by 
poinding  and  sale  of  the  offender's  goods  and  effects,  rendering 
the  overplus  (if  any)  to  the  owner  (a). 

(8.)  CuiHftff  hedges  and  trees. — Owners  or  occupiers  of 
lands  adjoining  to  turnpike  roads  are  to  cut  and  prune  their 
hedges  to  the  height  of  six  feet  from  the  ground,  and  to  cut  down 
or  lop  the  branches  of  trees  and  shrubs  growing  in  or  near  such 
fences,  or  other  fences  adjacent  (such  fences,  trees,  or  shrubs 
not  being  in  any  garden,  orchard,  plantation,  walk,  or  avenue 
to  a  house,  nor  any  tree  or  shrub  being  an  ornament  or  shelter 
to  a  house,  unless  it  hang  over  the  road,  or  any  part  of  it,  so 
as  to  impede  or  annoy  any  carriage  or  person  travelling)  so 
that  the  road  may  not  be  injured  by  the  shade  of  it,  and  Uiat 
the  sunshine  and  wind  may  not  be  excluded.  And  if  the  own- 
er or  occupier  do  not  comply  with  those  regulations  within  ten 
days  after  notice  by  the  surveyor,  the  surveyor  may  complain 
to  the  sheriff,  Stewart,  or  some  justice  of  the  peace  of  the  shire 
or  stewartry  where  the  road  lies,  who  are  to  summon  the  occu- 
pier ;  and  if  it  appear  to  the  justice  that  he  has  not  complied, 
such  justice,  upon  hearing  the  surveyor  and  occupier  or  his 
agent  (or  upon  due  proof  of  the  service  of  the  summons)  may 
order  die  hedges  and  trees  to  be  cut  down  or  pruned,  so  as  best 
to  answer  the  purpose :  and  if  the  occupier  neglect  such  order 
fior  ten  days  after  due  notice  of  it,  he  forfeits  two  shillings  for 
every  twenty-four  feet  of  hedge  neglected,  and  twopence  for 
every  tree  or  shrub.  And  the  surveyor,  upon  de&ult,  is  to  cut 
in  terms  of  the  order ;  and  the  occupier  is  to  pay,  besides  the 
penalties,  the  expenoe  of  cutting,  to  be  recovei^  as  other  pen- 
alties imposed  by  this  act  (b). 

No  person  is  to  be  oompdled,  nor  any  surveyor  permitted, 
under  this  act,  to  cut  or  prune  any  hedge  at  any  other  time 
than  between  the  last  day  of  September  and  the  last  day  of 
March,  or  to  cut  down  or  prune  any  ornamental  trees  (umess 
they  hang  over  the  road  so  as  to  impede  or  annoy  any  carriage 
or  person  travelling)  if  the  proprietor  of  the  Umd  become  bound 

(a)  4  Geo.  IV.  c.  49,  sect  87.  (h)  Ibid,  sect  Bb^ 
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to  p^r  tlie  additioaai  expence  which  thor  remaining  imlopped 
may  oeoMion  to  the  trastees  in  keeping  the  ituid  in  repair  (a). 

(9-)  Asseseinff  parish Jbr  damage. — The  trustees  of  every 
turnpike  road  where  the  parapet  of  anj^  bridge,  or  any  toll- 
house, toll-bar,  fence,  mile-stone,  direction  post,  or  any  thing 
belonging  to  the  trustees,  is  destroyed  or  injured,  and  the  per- 
sons offending  cannot  be  discovered  and  convicted,  may  com- 
plain to  the  weriff,  Stewart,  or  any  two  justices  of  the  peace  of 
(he  shire  or  stewartry  in  which  the  damage  has  been  commit- 
ted, having  previously  given  notice  in  writing  of  their  intention 
of  maldiig  such  complaint,  on  the  church-door  of  the  parish  in 
which  the  dami^  has  been  committed  for  two  consecutive 
Sundays,  to  be  heard  bv  such  sheriff,  Stewart,  or  justices,  in  a 
summary  way :  and  if  tney  sustain  the  complaint,  they  may  as- 
sess the  amount  of  such  damage  upon  the  proprietors,  occu- 
piers, and  such  other  persons  of  the  parish  in  which  such  da^ 
mage  has  been  committed  as  are  liable  for  the  payment  of  the 
conversion  moncrjr  leviable  for  statute  labour  in  the  shire  or 
stewartry  in  which  the  parish  is  situated.  And  that  assess* 
ment  is  to  be  levied  by  the  trustees  upon  the  same  persons,  in 
the  same  proportions,  with  the  same  relief  to  landlords  against 
tenants,  in  the  same  manner,  and  with  the  same  powers  as  are 
contained  in  the  acts  of  Parliament  for  regulating  and  convert- 
ing the  statute  labour  of  the  shire  or  stewartry  (b). 

(10.)  Number  ofheasta  of  draughijbr  carriages  of  burden. 
Broad  n^A^eb.'— Some  of  the  turnpike  roads  in  Scotland  having 
been  much  injured  by  heavy  carriages,  particularly  with  narrow 
wheels,  an  act  was  passed,  containing  the  following  provisions, 
to  prevent  carriages  of  a  weight  requiring  more  than  eight 
horses  from  being  used,  to  discourage  the  use  of  heavy  carriages 
in  general,  and  to  encourage  the  use  of  broad  wheels  (c). 
That  act  does  not  extend  to  any  chaise-nlarine,  coach,  chariot, 
landau,  berlin,  chiuse,  chair,  or  calash  (d). 

No  waggon,  wain,  cart,  or  other  carriage,  must  be  drawn 
by  more  than  eight  horses,  or  other  beasts  of  draught,  on 
aiiy  turnpike-road  in  Scotland,  on  pain  of  forfeiting  five 
pounds  sterling  for  every  such  offence ;  half  to  the  inform- 
er, hiM  to  repair  the  road  where  the  of&nce  is  committed, 
as  the  trustees  or  five  of  them  may  appoint  (e).  But  any 
carriage  may  be  drawn  up  a  steep  hill  with  as  many  beasts 
of  draught  as  the  trustees  of  the  district,  or  any  five  of  them, 
direct ;  a  copy  of  their  direction,  uiider  the  hands  of  their 

(a)  4  Geo.  IV.  c.  49,  sect  8C.  (h)  Ibid,  sect  90. 

(e)  32  Geo.  II.  c  15.  (d)  Ibid,  sect  «.  (ej  Ibid,  sect  4, 
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clerk,  to  be  shewn,  without  fee,  by  the  keeper  of  the  nearest 
toU-bisr,  to  the  owner  of  such  carriages  passing,  or  his  ser* 
▼ants  (a). 

Where  any  waggon,  wain,  cart,  or  other  carriage,  is  drawn 
by  four  or  more  horses,  or  beasts  of  draught,  the  trustees  or 
oommissioners  for  the  rqiair  of  any  highways  in  Scotland,  in 
their  respective  districts,  or  five  of  them,  or  any  person  em«. 
powered  by  them,  are  to  take  at  the  toll-bars  five  shillings 
sterling  additional  for  each  beast  drawing  such  carriage,  to  be 
levied  in  the  same  manner  as  any  other  toll  payaUe  at  the 
same  tumpike-gate ;  the  money  to  be  applied  to  repair  the 
highway  where  it  is  collected  (b). 

The  additional  duty  is  not  to  extend  to  any  carriage  the 
fellies  of  the  wheels  of  which  are  nine  inches  broad ;  nor  to 
any  carriage  carrying  one  tree  or  jiiece  of  timber,  one  stone 
or  block  of  marble,  or  any  machine  in  one  piece,  which  cannot 
be  drawn  by  fewer  than  four  horses ;  nor  to  any  carriage  drawn 
by  oxen  or  neat  cattle  only,  or  along  with  two  horses,  and  no 
more  (c). 

Any  person  taking  ofi^  any  beast  before  it  comes  to  a  turn- 
pike,  to  avoid  paying  the  additional  toll,  on  conviction  before 
these  trustees,  or  five  of  them,  by  one  witness,  forfeits  twenty 
shillings  sterling ;  half  to  the  informer,  half  to  repair  sucn 
parts  of  the  ro^  as  the  trustees  appoint  (dj.  Every  person 
driving  any  carriage  upon  any  part  of  any  tumpike-road,  with 
more  horses  than  it  has  on  the  same  day  in  passing  through 
any  turnpike-bar,  is  to  be  deemed  to  have  taken  them  off  to 
avoid  paying  the  additional  toll  (e). 

Waggons  and  carts,  with  fellies  six  inches  broad,  drawn  by 
three  horses,  mares  or  geldings,  are  only  liable  to  such  toll  as 
is  imposed  by  the  acts  of  Parliament  made  at  the  date  of  that 
act  (1758)  upon  waggons  and  carts  drawn  by  two  horses  (Y), 

The  trustees  for  repairing  any  highway,  or  any  five  of  them, 
may,  by  writing  under  their  hand,  order  the  fellies  of  all  car- 
riages, which  ought  to  be  of  the  breadth  before  directed,  to 
be  measured  at  any  turnpike  erected,  or  to  be  erected  upon 
any  part  of  the  highway  on  which  such  carrii^  travels  (g). 
If  the  measurer  appointed  think  that  the  fellies  were  originally 
of  the  breadth  of  six  or  nine  inches  respectively,  but  have 
been  reduced  by  wearing,  the  carriage  may  still  travel,  if  the 
breadth  be  not  diminished  more  than  an  inch  (hj.  Any  per- 
son attempting  to  prevent  measuring  the  fellies,  or  using  vio- 

(0j  32  Geo.  II.  c.  15,  sect  ft.  (bj  Ibid.  sect.  1. 

(cj  Ibid,  sect  6.  (d)  Ibid.  sect.  2.  rej  Ibid  sect  3. 

(/J  Ibid.  sect.  7.  (gj  Ibid.  sect.  ».  (hJ  Ibid.  sect.  10, 
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Jence  to  my  person  employed  in  measuring,  and  convicted  be- 
fiire  five  of  the  trustees,  iy  one  witness,  forfeits  five  pounds 
sterling ;  half  to  the  informer,  half  to  repair  the  road,  as  the 
trustees  direct  (a). 

All  tolls,  duties,  penalties,  and  forfeitures,  imposed  by  this 
act,  if  not  otherwise  directed  by  this  act,  are  to  be  levied  by 
distress  of  the  offender's  goods,  by  warrant  of  any  two  justices 
of  peace  of  the  county  or  place  where  the  offence  is  committed : 
and  the  person  distraining  is  to  sell  the  effects,  and  to  return 
io  the  owner,  on  demand,  the  overplus,  after  paying  die  tolls, 
penalties,  and  forfeitures,  and  the  reasonable  charges  of  dis- 
tress and  sale  (b).  Appeal  is  competent  from  the  trustees  or 
justices  to  the  general  quarter  sessions  of  the  peace  for  the 
county,  whose  order  is  final  (c).  Any  action  against  any  per* 
son,  for  any  thing  done  in  pursuance  of  this  act,  must  be 
brought  [within  one  month  after  the  fact  (d). 

By  the  general  turnpike  act,  waggons,  carts,  or  other  car* 
riages,  provided  for  the  service  of  his  Majesty's  forces,  or  con- 
veying any  ordinance,  or  barrack,  or  commissariat,  or  othev 
public  stores  belonging  to  his  Majesty,  or  for  the  use  of  his 
Mftjesty's  forces,  are  not  subject  to  any  additional  toll,  penalty, 
or  rorfeiture  for  over  weight ;  nor  can  they  be  stopped  or  de- 
tained on  account  of  weight,  or  of  being  drawn  by  any  number 
of  beasts  of  draught;  but  may  have  any  number  of  beasts  of 
draught,  notwithstanding  any  thing  to  the  contrary  in  any 
act  of  Parliament  relative  to  turnpike  roads  (e). 

The  weighing  of  carts  and  other  carriages  is  noUoed  afteiv. 
wards  in  considering  toll  dues. 

Sf  Means  of  ConHmcAtig  and  Repairing  Turnpike  Roads, 

by  the  ToO^Dues. 

The  toll-dues  collected  at  the  turnpike-gates  are  the  means 
of  maintuning  turnpike-roads ;  die  statute  labour  and  the  mad 
money  being  applied  exclusively  to  highways,  not  being  tunu 
pike-roads. 

The  rates  of  toll  are  regulated  in  diflbrent  counties  by  the 
}ocaI  acts.  But  some  regulations  are  made  by  the  general 
turnpike  act  (f)^  which,  as  already  noticed,  extends  to  aU 
acts  passed  or  to  be  passed  relative  to  any  tuminke  road,  except 
in  BO  far  as  it  may  be  expressly  varied,  altered,  or  repealed  by 
turnpike  acts  to  be  passed. 

(a)  89  Geo.  II.  c  15,  sect.  11.       fbj  Ibid,  sect  12.        fej  Ibid,  sect  13. 
(dj  Ibid,  sect  14.  (ej  4  Geo.  IV.  c.  49,  sect.  87. 

(fj  4  Geo.  IV.  c.  49. 


HIGHWAYS,  &C.  219 

(1.)  Rutridiion  on  setting  up  toUiars, — ^No  toU*bar  is  to 
be  erected  across,  or  on  the  side  of  any  tumpike-road,  unless 
ordered  by  the  trustees  at  a  meeting  of  which  fourteen  days 
public  notice  has  been  given  in  some  newspaper  usually  cir« 
culated  in  the  shire  or  stewartry,  or  bv  affixing  it  on  all  the 
toll-bars  erected  on  such  road,  not  farther  than  six  miles  from 
the  place  where  the  toll-bar  is  proposed  to  be  erected,  and  also 
on  tne  church  doors  of  the  parish  within  which  it  is  proposed 
to  be  erected,  and  unless  a  majority  of  the  trustees  present  aga 
the  order  (a). 

(2.)  Removing  ioB-iars  UlegdOy  erected* — If  trustees  erect 
any  toll-bar  where  they  have  not  power  by  any  act  of  Farlia^ 
ment  to  do  so,  the  shoiff  or  Stewart,  or  Uie  quarter  sessions 
of  the  justices  of  the  peace  for  the  shire  or  stewartry  where  the 
bar  is  erected,  upon  complaint  in  a  summary  way,  are  to  hear 
and  determine  the  matter,  and  to  order  the  bar  to  be  remov- 
ed (b). 

(3.)  LowerinfftaU^diieeandremovinffbars.^^The  trustees  of 
any  turnpike^road,  at  a  meeting  held  for  that  purpose  (of  which 
one  calendar  month^s  notice  is  to  be  given  in  writing,  to  be 
affixed  on  all  the  tolL-bars  upon  such  roads,  or  by  advertise* 
ment  in  some  newspaper  generally  circulated  in  that  part  6i 
the  country)  may  fix>m  time  to  time  reduce  the  tolls  or  remove 
any  toll-bar,  or  grant  exemption  at  it,  for  such  time  as  a 
majority,  bdng  a  quorum,  think  proper.  And  they  may  ad« 
vance  tolls  so  reduced,  but  not  to  exceed  the  tolls  allowed  by 
the  turnpike  act,  and  may  again  erect  the  toll-bar  and  collect 
tolls  at  it  But  where  the  whole  money,  borrowed  on  the 
sole  credit  of  the  tolk  granted  by  such  act,  has  not  been  dis^ 
chsiged,  no  such  reduction,  removal,  or  exemption  is  to  take 
place  without  the  consent  in  writing  of  the  person^  entitled  to 
three-fourths  of  the  money  remaining  due  upon  such  respective 
tolls  (c). 

It  is  afterwards  noticed,  in  considering  the  compounding 
finr  tolls,  that  toU-men  are  prohibited,  under  penalties,  from 
lowering  tolls. 

(4.)  Subecriptionsjbr  rooelf.— -The  trustees  of  tumpike-roads 
may  accept  subscriptions  for  such  money  as  may  be  requisite 
fi>r  making  or  maintaining  any  particular  part  of  the  roads; 
and  for  securing  re^payment  witn  interest  may  'assign  the  tolls 
authorised  to  he  levied  on  any  of  the  roads :  and  they  may 
contract  and  agree  with  the  person  subscribing,  to  apply  th^ 

raj  4  Geo.  IV.  c.  49,  sect.  48.  (bj  4  Geo.  IV.  c  4&,  aecl.  49. 

(c^  Ibid.  sect.  47. 
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money  subscribed  in  making  and  maintaining  such  parte  of  such 
roads  (aj. 

If  any  person  who  subscribes,  after  forty  days  notice  given 
by  any  person  authorised  by  the  trustees  to  receive  the  sub- 
scription money,  neglect  or  refuse  to  pay  the  sum  subscribed 
by  him  to  the  person  so  authorised,  such  person  may  sue  for  it 
in  any  court  competent  in  Scotland  (b). 

(5.)  Borrowing  money, — The  trustees  of  every  turnpike 
road  may  borrow  on  the  credit  of  the  tolls  arising  on  such  road, 
such  sum  of  money  as  they  from  time  to  time  think  proper, 
and  may  assign  the  tolls  on  such  road,  or  any  part  of  them, 
(the  ezpences  of  which  assignation  to  be  paid  out  of  the  tolls) 
as  a  security  to  any  person  who  advances  such  money ;  o^T 
which  assignations  or  lorm  is  given  in  the  act.  And  copies  of 
such  assignations  are  to  be  entered  by  the  derk  to  the  trustees 
in  the  book  of  proceedings ;  and  all  persons  to  whom  an  assig- 
nation of  tolls  18  made,  or  who  are  entitled  to  the  money  so 
secured,  may  transfer  thehr  interest  by  indorsation  (c). 

The  trustees  may  borrow  on  liferent  annuities,  and  assign 
the  toll  dues  to  the  lender  for  the  residue  of  the  term  for  which 
the  toll  dues  are  granted ;  and  such  annuity  may  be  transfer, 
red  by  indorsation.  Trustees  are  not  to  give  more  that  10 
per  cent,  on  any  sum  borrowed  on  annuity,  or  to  grant  such 
annuity  on  any  life  under  fifty  years  (d). 

Trustees  are  not  personally  liable  for  the  repayment  of  any 
money  borrowed  by  reason  of  their  having  signed  the  securi- 
ties ;  nor  to  be  held  personally  liable  for  payment  of  any  sum 
lor  which  they  have  not  bound  themselves  personally  (e). 

Proprietors  under  entail,  or  their  tutors  or  curators,  may 
burden  their  estates  for  money  advanced  or  lent,  in  certain 
ways,  and  under  certain  qualitications,  detailed  in  the  act  (f). 

(6.)  Letting  tolls. — Turnpike  trustees,  at  a  meeting  ap. 
pointed  for  the  purpose,  may  let  the  tolls  by  public  roup ;  at 
which  lettings  the  trustees,  or  some  person  authorised  by  them, 
may  bid ;  and  if  no  bidder  offer,  or  if  they  be  not  let  by  pub- 
lie  roup,  they  may  be  let  by  private  tender.  But  they  tm 
not  to  be  let  for  longer  than  three  years  (g), 

(7.)  Compoundmg  Jbr  tolls. — Turnpike  trustees,  previous 
to  letting  the  tolls,  may  compound  for  any  term  not  exceeding 
one  year,  with  any  person  using  such  road,  which  composition 
is  to  be  paid  in  advance ;  and,  in  de&ult  thcieo^  the  composi- 
tion is  to  be  void ;  and  all  such  composition  money  is  to  be 

fa  J  4  Geo.  IV.  c.  49,  sect  20.  fbj  Ibid,  sect  2U 

fcj  Ibid.  sect.  22.  fdj  Ibid.  acct.  23.  fe)  Ibid.  sect.  24. 

(fj  Ibid,  sect  25.  (gj  Ibid.  sect.  54. 
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applied  in  the  same  manner  as  tbe  tollfl ;  but  the  tacksman  or 
toll-gatherer  is  not  to  compound  with  any  person,  or  to  accept 
any  lower  tolls  than  those  settled  by  the  trustees,  or  to  pay 
back  or  return  any  money  to  persons  paying  the  tolls,  with 
the  intent  of  avoiding  the  provisions  of  this  act  or  any  tum« 
pike  act,  under  a  penalty  for  each  o£Pence  of  twenty  pounds  (a  J. 

The  trustees  may  enter  into  an  agreement  with  the  deputy 
post-master-general  as  to  the  amount  of  tolls  payable  for  any 
mail  coach  travelling  along  the  road,  without  limitation  as  to 
the  amount  of  tolls  payable,  or  the  number  of  years  for  which 
the  agreement  is  to  subsist  (b). 

It  may  be  proper  to  notice  here  the  provisions  of  a  former 
act  of  Parliament  with  r^ard  to  mail-coaches.  By  that  act, 
all  exemptions  from  toll  granted  by  any  act  of  Parliament  in 
favour  of  carriaffes  with  more  than  two  wheels,  conveying  the 
mail  in  Scotland,  are  repealed ;  and  the  exemption  is  limited 
to  carriages  with  two  wheels,  conveying  only  the  mail  or 
packet  with  the  driver,  and  any  horses  not  drawing, .  employ* 
ed  in  conveying  the  mail  or  packet  (c).  The  maik  are  not 
to  be  stopped  at  turnpike  gates  for  payment  of  the  tolls ;  but 
they  are  to  be  paid  fix>m  tne  revenue  of  the  post-office,  in  such 
manner  as  may  be  agreed  upon  between  the  trustees  of  the 

{larticular  turnpike  roads,  and  the  deputy  post-master  for  Scot- 
and,  and  to  be  payable  once  in  three  months ;  and  if  such 
agreement  be  not  made  or  performed,  the  treasurers  or  clerks 
of  the  trustees  may  pursue  the  deputy  post-master-general 
summarily  before  the  Court  of  Session  or  Court  of  Exchequer 
in  Scotland  (dj.  If  any  toll-keeper  or  other  person  obstruct  or 
delay  any  carriage  or  horse  conveying  the  mail  or  packet  at 
any  turnpike  gate,  for  each  such  offence  be  foneits  any 
sum  not  exceeding  five  pounds  sterling,  to  be  recovered  with* 
in  three  months,  on  proof  by  confession,  or  by  the  oath  of  one 
credible  witness,  before  any  justice  of  the  peace  of  the  county, 
stewartry,  or  place  where  the  offence  was  committed,  or  where 
the  offender  is  or  resides,  to  the  use  of  any  person  suing  for 
it ;  to  be  levied  by  distress  by  warrant  of  the  justice ;  and  for 
want  of  distress,  such  justice  is  to  commit  the  offender  to  the 
common  gaol  of  the  county,  stewartry  or  place  where  the  of- 
fenee  was  committed,  for  a  period  not  exceeding  two  calendar 
months  (e). 

(8.)  BiUes  afUHL — ^Where  any  carriage  with  four  wheels 
passes  through  any  toll-bar,  affixed  to  any  waggon  or  cart,  it 


(a)  4  Geo.  IV.  c  49,  sect  4& 

r^^Ibid.  sett  55. 
(d)  Ibid,  sect  4. 


fc)  63  Geo.  III.  0.  ^n.  sect.  1,  S,  a. 
(f)  Ibid.  sect.  5. 
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Mys  toll  18  if  drawn  by  tiro  hoises ;  and  widi  two  wheels,  as 
if  drawn  by  one  horse ;  and  where  any  horse  is  fastened  to, 
but  not  used  in  drawing,  any  wamon,  cart,  or  oiher  cKmagej 
it  is  not  liable  to  a  higher  toll  ^aa  a  single  horse  laden  or 
unladen,  as  the  case  may  be  (a). 

Horses  travelling  for  hire  under  the  post-horse  duty  acts, 
having  passed  through  any  turnpike  gate,  drawing  a  carriage 
for  whicti  toll  was  paid,  on  returning  through  that  gate,  or 
any  gate  cleared  by  such  payment,  either  without  that  car- 
riage, or  drawing  it  empty,  and  without  a  tidcet  denoting  a 
fresh  hirinff,  are  to  pass  toll  free,  provided  they  pass  before 
nine  oVlod  of  the  following  morning  (b). 

Where  any  horses,  *'  as  last  afornaid,^  that  is  horses  tr». 
veiling  for  hire  under  the  post-horse  duty  acts,  pass  through 
any  turnpike  gate  not  drawing  any  carriage  and  pay  toll,  and 
they  return  drawing  any  caniage  on  the  same  day,  or  before 
nine  o'^olock  of  the  following  morning,  the  toll  paid  for  them 
on  their  originally  passing  is  to  be  deducted  (c). 

Tolls  to  the  amount  made  payable  by  any  local  turnpike 
act  are  payable  for  horses  or  beasts  of  draught  drawing  stage 
coaches,  diligences,  caravans,  stage  waggons,  or  other  stage 
carriages  conveying  passengers  or  goods  for  pay  or  rewanl, 
are  payable  every  time  of  passing  or  repassing  (d). 

Tolls  to  the  amount  made  payable  by  any  local  turnpike  act 
are  payable  for  horses  or  other  bessts  of  draught  let  out  to 
hire,  and  drawing  any  post  chaise  or  other  carriage,  every  time 
of  passing,  whenever  a  new  hiring  takes  place,  and  a  ticket  de« 
noting  such  hiring  is  produced  (e). 

Where  any  owner  of  any  coach,  chaise,  or  such  other  car* 
riage,  and  of  any  waggon,  cart,  or  such  other  carriage,  as  is 
afterwards  directed  to  have  the  owner's  name  painted  upon  it, 
faik  to  have  his  name  and  place  of  abode  painted  in  legible 
characters  upon  some  conspicuous  part  of  such  carriage,  in 
manner  after  directed,  the  tacksman  of  the  toUs  or  the  toll« 
gatherer,  under  a  penalty  of  not  exceeding  forty  shillings  for 
each  omission,  is  to  take,  at  any  bar,  before  such  carriage 
passes,  double  the  tolls  otherwise  leviable  for  sudi  carriage  (f). 

The  particular  rates  of  toll  are  regulated  by  the  local  acts. 

Certain  general  regulations  applicable  to  ^e  number  of 
beasts  of  dnught  for  carriages  of  burden,  and  broad  wheels, 
affecting  the  rates  of  toll,  have  been  noticed  in  considering  the 
constructing,  preserving,  and  repairing  turnpike  roads. 

fa)  4  Geo.  IV.  c  49,  sect  34.  fh}  Ibid,  sect  SS. 

fej  Ibid,  sect  39.  (dj  Ibid,  sect  40.  fej  Ibid.  sect.  41. 

(fj  Ibid.  aect.  51. 


(9.)  Exemptiom  Jirom  iolL'^tio  toll  is  to  be  taken  on  any 
turnpike  load  for  any  hones  or  carriages  attending  his  Majes* 
ty  or  any  of  the  Royal  Family,  or  returning  therefirom  (a). 

No  toll  is  to  be  taken  at  any  toll-bar  for  any  beast  of 
draught,  or  any  carriage  carrying,  or  going  empty  to  carry, 
or  returning  empty  from  carrying,  <mly  materials  for  making  or 
maintaining  any  turnpike  road  or  highway,  or  for  building  or 
repairing  any  bridge  or  toU-house  on  any  turnpike  road  or 
highway ;  or  for  any  beast  of  draught  or  carriage  employed 
in  carrying,  having  been  employed  only  in  carrjring  on  the 
same  day  on  the  turnpike  losd  on  which  such  gate  is 
placed,  any  ploughs,  harrows,  or  pther  implements  of  hus- 
bandry (unless  laden  also  with  something  not  exempted)  or 
any  hay,  straw,  or  dung, .  fodder  for  cattle,  and  com  in  the 
straw,  or  other  produce  o(  such  fiurm,  from  one  part  of  any 
fiurm  to  another ;  or  for  horses  or  other  beasts  of  husbandry 
going  to  or  returning  firom  plough  or  harrow,  or  to  or  frdm 
pasture  or  watering  place,  or  gomg  to  be,  or  returning  from, 
being  shoed  or  farried  at  their  usual  smithy;  or  from  any 
person  going  to,  or  returning  from,  his  usual  place  of  religious 
worship,  tolerated  by  law,  on  Sundays,  or  on  any  day  on  which 
divine  service  is  by  authority  ordered  to  be  celebrated ;  nor 
from  any  clergyman  going  to^  or  retnmiiu^  from,  visitm^  any 
mds,  parishioner,  or  on  other  his  parochial  duty  withm  his 
parish ;  nor  is  any  toll  to  be  exacted  within  the  parish  from 
any  person  attending,  or  returning  from  having  attended,  the 
funeral  of  any  person  who  dies  and  is  buried  within  the  pa« 
rish ;  or  for  any  beast  of  draught  or  carriage  conveying  only 
criminak  or  vagrants  sent  by  warrants  or  legal  passes,  or  re- 
turning empty ;  or  for  any  beast  dt  draught  or  burden,  or  car- 
riage  H  whatever  description,  employed,  or  to  be  employed,  in 
omveying  the  mails  of  letters  and  expresses,  under  the  authority 
of  the  postmaster-general,  either  when  employed  in  conveying 
or  guarding  them,  or  in  returning,  except  in  so  far  as  they 
may  be  specially  subjected  to  toll  by  53  Geo.  III.  c.  68  (which, 
as  oefore  noticed,  in  considering  the  compounding  for  tolls, 
limits  the  exemption  to  carriages  with  two  wheels,  conveying 
only  the  mail  or  packet  with  the  driver,  and  any  horses,  not 
drawing,  employed  in  conveying  the  mail  or  packet) ;  nor  is 
uXL  to  be  taken  for  the  horse  of  any  officers  or  soldiers  on  their 
march,  or  on  duty,  or  for  any  horse  or  other  beast,  or  any 
waggon,  cart,  or  other  carriage,  conveying  only  the  arms  or 
baggage  of  such  officers  or  soldiers,  or  any  sick,  wounded,  or 

fa)  4  Geo-TV.  c.  49,  sect.  36. 
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diflftbled  oiBceri  of  soldiers,  or  retunring  empty  from  having 
only  been  so  employed ;  or  for  any  waggon,  cart,  or  other  car- 
riagey  or  any  beast  of  draught,  conveying  any  ordnance,  o^ 
liarrack  or  commissariat,  or  other  public  stores  belonging  to 
his  Mi^esty^  or  for  the  use  of  his  Majesty^s  forces,  or  return- 
ing empty  flrom  having  been  so  employea  (see  farther  on  this 
point.  Soldiers^  sect.  ToU-Jues)  ;  or  for  any  carriage  conv^- 
ing  Yidunteer  infantry,  or  for  any  horse  famished  by  or  m 
any  person  belonging  to  any  corps  of  yeomanry  or  volunteer 
cavalry  or  infantry,  and  ridden  by  him  in  going  to  or  return- 
ing from  any  place  appointed  for  and  on  the  days  of  exercise, 
inspection^  or  review,  or  on  other  public  duty,  provided  diat 
such  person  be  dressed  in  the  uniform  of  his  corps,  and  have 
his  arms^  furniture,  and  accoutrements,  according  to  the  re- 
gulations of  such  corps,  at  the  time  of  claiming  the  exemption  ; 
or  for  any  horses  or  carriages  which  only  cross  any  tumpikeL 
road,  or  do  not  pass  above  one  hundred  yards  upon  iu  But^ 
if  any  person,  hy  any  fraudulent  or  collusive  means,  claim  or 
take  the  benefit  of  any  of  those  exemptions,  not  being  entitled 
to  it,  he  forfeits  a  sum  not  exceeding  five  pounds,  to  be  ap^ 
plied  to  the  use  of  the  road ;  and  in  all  cases  the  proof  of 
exemption  is  upon  the  person  claiming  it.  And  nothing  con^- 
tained  in  this  clause  is  to  efiect  the  exemptions  in  any  lease  of 
tolls  executed  under  any  local  act,  prior  to  the  passing  of  this 
act  (4th  July  1828)  in  such  cases  where  loUs  have  been  lei 
subject  to  fewer  or  less  exemptions  than  those  hereby  grant- 
ed (a). 

(10.)  Tabls  at  tcIUbars.  TicArfi^.— Turnpike  trustees  are 
to  put  up  and  continue  at  every  toll-bar  a  printed  schedule  or 
table,  containing  the  name'^f  the  toll-bar,  with  a  list  of  the 
tolls  payable  at  it,  and  also  the  name  of  any  other  bar  cleared 
by  payment  at  it ;  and  are  to  nrovide  tickets  denoting  the  pay- 
ment of  toll,  and  mentioning  tne  bar  so  cleared ;  one  of  which 
tickets  is  to  be  delivered  to  the  person  paying  the  toU,  and 
is  to  have  printed  or  written  on  it  the  day  of  the  month  cm 
which  it  is  delivered ;  and  on  the  production  of  such  ticket  at 
any  bar  cleared  by  payment  at  the  bar  where  it  was  delivered, 
the  person  producing  it  is  to  pass  without  paying.  But  if  no 
such  schedule  or  taUe  be  put  up  at  a  toU-biur,  toll  cannot  be 
collected  at  it  (b). 

(11.)  Evading  tcH — ^Any  person  taking  off  any  beast  of 
draught  from  any  coach,  chaise,  wa^on,  cart,  or  carriage,  at 
or  before  coming  to  any  toU-bar,  ana  putting  it  on  afier  pass- 

(a)  4  Geo.  lY.  c.  49,  sect.  8(>*  (b)  Ibid.  Kct.  42. 
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ing  the  bar,  with  intent  to  avoid  any  toll  payable,  or  penalty 
imposed  by  this  or  any  turnpike  act,  on  conviction  before  the 
sheriff,  Stewart,  or  any  justice  of  the  peace  for  the  shire  or 
stewartiy  where  the  offence  was  committed,  upon  oath  of  one 
crediUe  witness,  or  other  competent  evidence,  forfats  a  sum 
not  exceeding  forty  shillings  for  each  offence  (a). 

If  any  person,  with  any  horse,  cattle,  beast,  or  carrii^e, 
pass  from  any  turnpike-road,  over  any  land  near  or  adjoining 
to  it  (not  bring  a  public  highway)  sudi  person,  not  being  the 
proprietor  or  occupier,  or  servant,  or  one  of  the  family  of  the 
proprietor  or'  occupier  of  the  land,  with  intent  to  evade  the 
payment  of  the  tolls  granted  by  \any  act  of  parliament ;  or  if 
any  such  proprietor  or  occupier  knowingly  or  willingly  permit 
any  person,  under  those  exceptions,  so  to  pass,  witn  such  in- 
tent ;  or  if  any  person,  other  than  the  toU-gatherers,  give,  or 
if  any  person  receive  from  any  person  ouier  than  the  toU- 

Sitherers,  or  forge,  counterfeit,  or  alter  any  note  or  ticket, 
rected  to  be  given,  with  intent  to  evade  the  payment  of  the 
tolls ;  or  if  any  person  fraudulently  or  forcibly  pass  through 
any  toll-bar,  or.  leave,  before  coming  to  any  toU-btu:,  any  horse, 
cattle,  beast,  or  carriage,  whatsoever,  in  consequence  of  which 
the  payment  of  any  tolls  or  duties  is  avoided  or  lessened ;  or 
if  any  person  do  any  other  act  whatever,  in  order  to  evade  the 
payment  of  any  of  the  tolls,  and  by  which  they  are  evaded  ; 
every  such  person,  for  every  such  offence,  forfeits  any  sum  not 
exceeding  five  pounds  (b). 

(IS.)  H^gAtn^.^-^Turnpike  trustees  may  erect  weighing 
machines  on  any  convenient  part  of  any  turnpike-road,  and 
may  durect  all  loSided  waggons,  carts,  or  other  carriages,  com- 
ing  within  a  hundred  yaids  of  the  machines,  to  be  weighed  (c)» 

Where  turnpike-roads  under  different  trustees  meet,  they 
may  fix  upon  a  place  for  erecting  a  weighing  machine,  and  may 

i>roportion  the  expence  of  maintaining  it,  and  the  forfeitures 
or  overweight,  among  the  turnpike-roads  as  may  appear  pro- 
per (d). 

If  any  person  unload  or  cause  to  be  unloaded  any  goods  from 
any  beast  of  burden,  waggon,  cart,  or  other  carriage,  at  or  be- 
fore coming  to  any  toU-bur  or  weighing  machine,  or  load  upon 
such  beast  of  burden  or  carriage,  after  passing  any  toll-bar  or 
weighing  machine,  any  goods  taken  from  any  beast  of  burden 
or  carriage,  belonging  to,  or  hired  or  borrowed  by  any  person, 
in  order  to  avoid  the  payment  of  the  tolls  payable  for  over- 
weighty  on  conviction  before  the  sheriff,  Stewart,  or  any  jus- 
fa;  4  Geo.  IV.  c  40,  sect.  27-  fbj  Ibid,  iect  4fi. 
(cj  Ibid.  sect.  2&                                             fdj  Ibid,  lect  32. 
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tice  of  the  peace  for  the  shire  or  stewartrv  where  the  offence 
was  committed,  upon  the  oath  of  one  crediole  wiinees  or  other 
competent  evidence,  he  forfeits  a  sum  not  exceeding  toirij 
shillings  for  each  offence  (a). 

Any  owner  or  drirer  turning  out  of  the  way  to  ai^oid  weSgfa* 
ing,  on  conviction  of  every  such  oilence  before  the  tfaeriff  or 
Stewart,  or  any  justice  of  the  peace  of  the  shire  or'stewartry 
where  the  offence  is  committed,  upon  the  oath  of  one  creditte 
witness,  or  other  competent  evidence,  forfeits,  if  he  be  the 
owner,  a  sum  not  exceeiding  five  pounds,  and  if  be  be  the  driver 
and  not  the  owner,  any  sum  not  exceecUng  forty  shillings  (b). 

The  keeper  of  every  toU-bar  where  a  weighing  maraine  is 
erected,  or  any  other  person  appointed  to  the  charger  of  such 
weighing  machine,  is  to  weigh  aU  waggons,  carts,  or  eptfatr^ch 
carnages  which  pass  loaded  through*  adch  bars  respettiv^, 
and  which  he  believes  to  carrv  greater  weights  tiian  are  altow- 
ed  to  pae»  without  paying  adcUtional  toll :  and  if  he  knowingly 
permit  such  carriage  to  pass  with  weight  for  which  additional 
toll  is  due,  without  weighing  and  receiving  iht  additional  toll, 
he  forfeits  a  sum  not  exceeding  five  pounds.  And,  if  the 
owner  or  driver  refuse  to  allow  it  to  be  weighed,  or  imat  smy 
toll-keeper  or  toll-gatherer  in  weighing  it,  he  for^ts  a  sum  not 
exceeding  five  pounds  (c). 

Any  trustee  or  surveyor  who  suspects  such  connivaaee,  or 
ncfflect,  may  cause  any  sudt  carriage  which  has  passed  through  n 
tou-bar  where  a  weighing  machine  is  erected,  and  has  not  passed 
above  two  hundred  yards  beyond  the  toll-bar,  to  return  with  the 
loading  to  be  weighed,  in  the  presence  of  such  trustee  or  snr^ 
veyor;  upon  reouirin^  the  driver  to  drive  back  and  tendering 
to  him  one  shining  for  doing  so,  which  is  to  be  retomed  if 
the  carriage  be  found  above  the  weight  allowed  to  pass  without 
additional  toll.  And  if  the  driver  neglect  or  refuse,  be  forfeits 
a  sum  not  exceeding  forty  ^hillings ;  and  any  peace  officer  or 
other  person  present  may  drive  the  carriage  back  to  the  weigh* 
ing  machine  to  be  weighed  (d). 

(1 8.)  Reccyoering  ^  toUs,  cenA  settlement  of  disputeB.-^lt 
any  person  subject  to  the  payment  of  toll,  afler  demand, 
wilfully  neglect  or  refuse  to  pay,  the  person  authorised  to 
collect  such  tolls,  taking  such  assistance  as  may  be  neces- 
sary, may  seize  and  poind  any  horse,  beast,  oatde,  car* 
riage,  or  other  thing,  upon  or  in  respect  of  which  any  such 
toll  is  imposed,  or  any  carriage  in  respect  of  the  horses  or 
other  beasts  of  draught  drawing  the  carriage  on  which  such  toll 

Ca)  4  Geo.  IV.  c  49,  29.  (h)  Ibid,  sect  33. 

(cj  Ibid.  sect.  30.  (dj  Ibid.  sect.  31. 
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18  iaposedf  or  any  of  the  goo^  or  effects  of  the  person  so 
aegl^ctiiig  or  refuaiiig  to  pay  (except  the  bridle  or  rems  of  any 
hprse  o^  oth^r  beast  s€^rate  from  the  horse  or  beast)  ;  and  if 
the  toll,  apd  the  reasonable  charges  of  such  seizure  and  poind- 
ing, be  not  pa^  within  four  days  after  such  seizure  and  poind- 
ings the  person  so  seizing  and  poindii^  may,  with  the  authority 
of  the  -sb^rifl^  Stewart,  or  any  justice  of  the  peace  for  the  shire 
or  stewajcti:y,  sell  by  public  roup  any  horse,  beast,  cattle,  car- 
riage, or  thing  so  seized  and  poinded,  or  a  sufficient  part  there- 
of, returning  the  surplus  of  the  money  (if  any)  arising  from 
such  sale,  and  what  snail  remain  unsold,  to  the  owner  there- 
of, after  sych  tolls,  and  the  reasonable  charges  occasioned  by 
each  seizure,  poinding,  and  sale,  are  deducted  (a). 

If  aqy  dispute  arise  about  the  amount  of  the  tolls  due,  oi 
the  exp^poes  of  keepii^g  or  selling  any  articles  poinded  for  non- 
payment of  any  toUs,  the  toll-gatherer,  or  t^e  person  poind- 
uag«  m4^  .retain  euch  articles,  or  the  money  arising  from  the 
sale  ^heiceof  (as  the  qise  may  be)  until  the  amount  of  the  tolls 
due,  and^  ^he  ^qpenoes  of  keeping  and  selling  the  articles,  be 
ascertained  'hj  the  sheriff  or  Stewart,  or  any  justice  of  the 
pie$oe  f^x  the  abire  or  atewartry  wherein  the  toU-bar  at  which 
the  toll  in  dispute  is  pig^able  is  situate,  who,  upon  complaint 
made  for  that  purpose,  are,  in  a  summary  manner,  to  deter- 
inine  the  amount  of  the  tolls  due,  and  to  adjudge  such  expences 
to  either  party  as  shall  appear  proper  (b), 

(14k)  Regulations  fir  tdLmen. — ^Every  toll-gatherer  is  to 
place  on  some  conspicuous  part  of  the  front  of  the  toll-hoUse  his 
or  her  Christian  and  surname,  painted  in  black  on  a  board  with  a 
white  ground ;  each  of  the  letters  of  such  name  to  be  at  least 
two  inches  in  length,  and  of  a  breadth  in  proportion ;  and 
auch  board. is  to  remain  at  the  toll  house  during  the  whole  of 
the  time  that  t^e  person  whose  name  is  expressed  on  it  is  on 
duty  ;  and  every  tacksman  or  toll-gatherer  is  to  place  on  the 
front  of  the  toll-house  the  printed  schedule  or  table  before  di- 
rected to  be  provided  by  the  Trustees ;  and  if  any  tacksman 
or  gatherer  do  not  place  such  board  or  schedule  or  table  re- 
spectively, an4  keep  them  there  during  the  time  such  person 
is  such  taoksipau  or  gatherer,  or  demand  or  take  a  greater  or 
less  toll  th^n  such  tacksman  or  gatherer  is  authorised  to  do, 
or  demand  or  take  a  toll  from  any  person  exempted  from  pay- 
ment, and  who  claims  such  exemption,  or  refuse  to  permit  any 
EersQU  to  read  such  board,  schedule,  or  table,  or  refuse  to  tell 
is  or  her'  Christian  and  surname  to  any  person  who  shall  de- 

(a)  4  Geo.  IV.  c.  49,  sect.  43.  fbj  Ibid.  iect.  44. 
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mand  it,  on  being  paid  the  tolls,  or  give  a  Mae  name,  ot  r^ 
fuse  or  neglect  to  give  a  ticket  denoting  the  payment  of  the 
tolls,  and  naming  and  specifying  the  sereral  toU  bars  freed  by 
such  payment,  or,  upon  the  legal  toll  being  paid  or  tendered, 
unnecessarily  detain  or  wilfully  obstruct  ady  passenger  fiom 
passing  through  any  toll  bar,  or  make  use  of  any  scnmlous  or 
abusiye  language  to  any  trustee,  surveyor,  traveller,  or  passen- 
ger, or  ofiend  against  the  provisions  of  any  turnpike  act,  or  of 
Uiis  act,  such  person  forfeits  any  sum  not  exceeding  five  pounds 
for  eveiy  such  oiFence  (a). 

If  any  toll  gatherer,  or  person  acting  as  such,  oflend  against 
any  of  the  provisions  of  any  turnpike  act  or  of  this  act,  by 
which  any  penalty  is  incurred,  and  abscond  or  absent  himsetf  or 
herself  so  as  not  to  be  found,  the  sheriiF  or  Stewart,  or  any  jus- 
tices of  the  peace  before  whom  any  such  toll  gatherer  or  person 
is  convicted  of  any  such  oiFence,  may  order  that  the  penal^ 
incurred  be  paid  by  the  tacksman  of  tne  tolls  under  whom  such 
gatherer  or  other  person  acts ;  all  which  penalties  are  to  be 
levied,  recovered,  and  applied  as  after  mentioned  (b). 

4.  Preserving  order  on  tumptke  roads^  against  (niermpiUm, 

annoyancSy  or  infury. 

(1.)  Laying  materialsj  rubbishy  8^c,  upon  roads  or  streets.^-' 
If  any  person  lay  any  timber  or  stones  (excepting  timber, 
stones,  and  other  materials  for  buildm^  or  repairing  any  houses 
or  waDs  immediately  adjoining  the  sides  of  any  turnpike  road, 
and  which  may  occupy  one-fourth  part  of  such  road  only),  or 
any  dung,  ashes,  rubbish,  scourings  of  ditches,  or  any  other 
matter,  upon  any  turnpike  road,  or  upon  any  street  of  any  town 
or  village  which  forms  a  part  of  such  turnpike  road,  and  which 
is  maintained  by  the  trustees  of  such  road,  or  upon  the  side 
drains  or  ditches  thereof,  he  forfeits  any  sum  not  exceeding 
five  pounds ;  and  the  trustees  or  their  surveyor,  or  other  per. 
son  appointed  by  them,  may,  brevi  manuj  seise  and  carry  off 
any  such  matter,  and  dispose  of  it  as  the  trustees  direct :  And 
when  the  projector  or  occupier  of  any  lands  xsit  houses  imme- 
diately adjoimng  any  turnpike  road,  lays  down  any  materials 
for  builcUng  or  repairing  any  house  or  wall,  he  is  to  erect  such 
fence  round  such  materials,  and  to  fix  and  light  lamps  thereon  as 
the  trustees  may  re(}uire ;  and,  on  failing  to  comply  with  such 
requisition,  he  forfeits  any  sum  not  exceeding  five  pounds  for 
every  day  he  continues  to  offend  (c). 

fu)  4  Geo.  IV.  c.  49,  sect  52.  (b)  Ibid,  sect  6a 

(ej  Ibid,  sect  84. 
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(S.)  Siding,  j'C.  on  Jboipaihs. — Damaging  roads. — Bon^ 
fires  andfireworks. — Leaving  carriages^-^Leaving  riMnshf  S^c. 
—If  any  person  ride  upon  any  footpath  or  causeway  by  the 
side  of  any  turnpike  road,  made  or  set  apart  for  the  use  of 
foot  passengers,  or  lead  or  .drive  any  horse,  ass,  mule,  swine, 
or  caitle,  or  carriage  of  any  description,  or  any  wheelbarrow, 
truck,  or  sledge,  or  any  single  wheel  of  any  waggon,  cart,  or 
carriage  apart  therefrom,  upon  any  such  footpath  or  causeway, 
or  cause  any  injury  or  damage  to  be  done  to  it,  or  the  hedges, 
posts,  rails,  or  fences  thereof,  or  wilfully  pull  down  or  damage 
any  bridge,  wall,  or  «aj  other  building  or  erection  made  by 
the  trustees  or  commissioners  of  any  turnpike  road,  or  repaired 
or  repairable  by  them,  or  haul  or  draw,  or  cause  to  be  hauled 
or  dniwn,  upon  any  part  of  such  turnpike  road,  any  timber, 
stone,  or  other  thing,  otherwise  than  unon  wheeled  carriages, 
or  suffer  any  timber,  stone,  or  other  tning  which  is  carried 
principally  or  in  part  upon  wheeled  carriages,  to  drag  or  trail 
upon  such  road  to  the  prejudice  thereof;  or  use  any  tipstick, 
joggle,  or  other  instrument  for  the  purpose  of  retar^ng  the 
d^icent  of  any  cart  or  other  carriage  down  any  hill,  in  such  man* 
ner  as  to  destroy,  injure,  or  disturb  the  surface  of  any  turnpike 
road ;  or  in  or  upon  such  road,  or  by  the  side  thereof,  or  in 
any  eraosed  situation  near  thereto,  kiU,  slaughter,  singe,  scald, 
born,  cuess,  or  cut  up  any  beast,  swine,  cw,  lamb,  or  other 
cattle;  or  if  any  person  oriying  any  horse  or  other  beast  on 
the  said  road,  carrying  any  iron  bar  or  rod,  basket,  or  pannier, 
or  any  other  thing,  shall  place  it,  so  that  any  part  of  it  pro- 
jects more  than  Udrty  inches  from  the  side  of  such  horse  or 
other  beast,  or  so  as  in  any  manner  to  obstruct  or  impede  the 
passage  of  any  person,  or  any  horse,  beast,  or  carriage  trayelling 
along  such  turnpike  road ;  or  if  any  hawker,  higgler,  gipsy,  or 
other  person  travelling  with  any  machine,  vehicle,   cart,  or 
other  carriage,  with  or  without  any  horse,  mule,  or  ass,  pitch 
any  tent,  or  encamp  upon  or  by  the  sides  of  any  part  of  any 
lumpike  road;  or  if  any  blacksmith,    or  other  person  oc< 
eupying  a    blacksmith^s    shop    situate    near    any    turnpike 
road,  and  having  a  window  or   windows  fronting   the  said 
rosd,   do  not,    hy  good   and  dose   shutters  every  evening 
after  it  becomes  twilight,  bar  and  prevent  the  light  m>m  such 
shop  shining  into  or  upon  the  said  road ;  or  make  or  assist  in 
milking  any  fire  or  fires  commomly  called  bonfires,  or  set  fire 
Co  or  wantonly  let  off  or  throw  any  squib,  rocket,  serpent,  or 
other  firework  whatsoever,  within  eighty  feet  of  the  centre  of 
such  road ;  or  bait  or  run  for  the  purpose  of  baiting  any  bull, 
or  play  at  foot  ball,  tennis,  fives,  cricket,  or  any  other  game, 
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upon  si^ch  road,  or  on  die  ride  or  rides  thereof  or  in  any  ex- 
posed rituation  near  thereto,  to  the  annoyance  of  any  paasen- 
ger  or  passengers ;  or  if  any  person  le«ve  any  waggon,  wain, 
cart,  or  other  carriage  whatever  upon  sueh  road,  or  on  the 
side  or  rides  thereof,  without  any  proper  person  in  the  sole 
custody  or  care  thereof,  longer  than  may  be  necessary  to  load 
or  unload  the  same,  except  in  cases  of  ardent,  and,  in  cases  of 
accident,  for  a  longer  time  than  may  be  necetrsary  to  remove  the 
same,  or  do  not  place  such  waggon,  wain,  or  other  ca^age  during 
the  time  of  loamng  or  unloading  the  same,  or  of  taking  re» 
freshment,  as  near  to  one  side  of  the  roiid  as  conveniently  may 
be,  rither  with  or  without  any  horse  or  beast  of  draught  har- 
nessed or  yoked  thereto ;  or  lay  any  timber,  slo^e,  hay,  straw, 
dung,  manure,  soil,  ashes,  rubbish,  or  other  matter  or  thing 
whatsoever  upon  such  road,  or  on  the  side  or  sides  thereof,  or 
the  footnaths  or  causeways  adjoining,  to  the  prgudice  of  such 
road  or  tootways,  or  to  the  prejudice,  annoyance,  interruption, 
or  personal  danger  of  any  person  or  persons  travelling  thereon ; 
or  sufler  any  water,  filth,  dirt,  or  other  offensive  matter  or 
thing  whatsoever  to  run  or  flow  into  or  upon  such  road  or 
footpaths  from  any  house,  building,  erection,  lands,  or  pre- 
misses adjacent  thereto ;  or  if  any  person  driving  any  pigs  or 
swine  upon  such  road  sufier  such  piss  or  swine  to  root  up  or 
damage  such  ro^d,  or  the  fences,  hedges,  banks,  or  copse  on 
either  ride  thereof;  or  if  any  person,  after  having  blocked  or 
stopped  any  cart,  waggon,  or  other  carriage  in  going  up  a 
hill  or  rising  ground,  cause  or  suffer  to  be  or  remain  on  sufch 
road  the  stone  or  other  thing  with  which  such  c^rt  or  other 
carriage  has  been  blocked  or  stopped  ;  or  if  any  person  or  per- 
sons pull  down,  damage,  injure,  or  destroy  any  lamp  or  lamp 
post  put  up,  erected,  or  placed  in  or  near  the  side  of  any  turn- 
pike road  or  tollhouse  erected  thereon,  or  extinguish  the  light 
cf  any  such  lamp,  trerv  person  offending  in  any  of  those  cases, 
for  each  and  every  such  offence,  forfeits  any  sum  not  exceeding 
forty  shillings  over  and  above  the  damages  occasioned  by  it.  (a), 
(8.)  Surveyorgf  4rc.  leaving  materials y  ^c. — If  the  survey- 
or of  the  trustees  of  any  turnpike  road,  or  any  contractor  or 
Other  person  in  their  employment,  lay  on  any  part  of  any  such 
road  any  heap  of  stones  or  other  materials  for  the  repair  there* 
of,  and  permit  the  same  to  remain  longer  than  necessary  for 
the  breaking  and  spreading  of  such  materi(ds,  or  lay  on  any 
such  road  any  thing,  or  knowingly  permit  to  remain  en  any 
part  of  any  such  ro^,  any  thing  which  may  endanger  the  s^fe- 

f  a>  4  Geo.  IV.  c.  49>  sect.  90. 
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ty  of  any  passenger,  or  dig  any  pit,  or  make  any  cut  on  any 
turnpike  road,  without  sumciently  fencing  it,  such  person,  for 
each  such  ofibnce,  forfeits  and  pays  a  sum  not  exceeding  five 
pounds  over  and  above  the  damages  occasioned  by  it,  and  ex« 
peaces.  And  any  person  travelling  along  any  turnpike  road 
may  prosecute  the  offender  in  manner  after  mentioned  (a). 

(4.)  Proprietors  toJencepUsy  4"^.— If  the  proprietor  or  oc 
cupier  of  any  lands  adjacent  to  any  turnpike  road  dig  any  pit 
9r  make  any  cut  upon  or  within  twelve  feet  of  the  sicte  of  any 
such  road,  and  leave  it  unfenced,  so  as  to  be  dangerous  to  tra- 
vellers, and  do  not  fence  it  when  required  by  the  trustees  of 
such  road,  or  the  procurator-fiscal  of  the  shire  or  stewartry 
within  which  the  pit  or  cut  is  situated,  such  proprietor  or  oc- 
cupier forfeits  and  pays  any  sum  not  exceeding  five  pounds  for 
every  day  the  pit  or  cut  continues  to  be  unfenced  after  the 
elapse  of  three  days  after  being  so  required.  And  the  trustees 
or  procurator-fiscal  may  then  order  it  to  be  fenced  at  the  ex- 
penoe  of  such  proprietor  or  occupier,  to  be  recovered  as  pther 
penalties  by  this  act  (bj. 

(5.)  Jnimab  pasturing  or  straying  on  roads. — If  any 
horse,  cattle,  ass,  sheep,  swine,  or  otner  oeast  of  any  kind,  be 
pastured,  or  left  or  foimd  straying  on  any  turnpike  road,  or  the 
ffides  of  it  where  it  is  inclosed  (except  on  such  parts  of  any  road 
as  lead  or  pass  through  or  over  any  common  or  waste  or  unin^ 
dosed  ground),  any  trustee  of  such  road,  or  the  surveyor  of 
such  trustees,  or  any  other  person  authoxised  by  them,  may, 
brevi  manu^  seis^  and  detain  it,  until  the  owner  thereof  &r 
every  such  animal  pay  a  sum  not  exceeding  five  shillings  and 
exp^ces ;  and  in  case  the  penalty  and  expenoes  be  not  paid 
within  three  days  after  notice  of  such  detention  has  been  ^ven 
on  the  two  nearest  toll-bars  on  the  road  where  such  animid  was 
found,  the  surveyor  or  other  person  is  to  sell  it  by  authority  of 
the  sheriff,  Stewart,  or  any  justice  of  the  peace  for  the  shire  or 
stewartry ;  and,  after  deducting  the  amount  of  the  penalty  and 
expences,  is  to  pay  the  surplus,  if  any,  to  the  owner  of  such 
animal  (c). 

-  (6.)  Side^ridges  to  be  made  in  pIonghing.-^^Yery  person, 
in  ploughing  any  unindosed  land  adjoining  any  turnpike  road, 
is  to  make  hedge-ridges  along  the  sides  of  such  road  of  the 
breadth  of  twelve  feet  at  the  least,  under  a  penalty  not  exceed- 
ing five  pounds,  to  be  levied  as  oUier  penalties  by  this  act  (dj. 

(7.)  Gaies  to  open  inwards. — No  gate  of  any  park,  field,  or 

CaJ  4  Geo.  IV.  c.  49,  sect  92.  fb)  Ibid.  sect.  93. 

(ej  Ibid.  secU  94.  (dj  Ibid,  sect  96, 
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indosare  whatsoeTer,  is  to  be  made  to  open  into  or  towards  any 
part  of  any  turnpike  road,  or  of  any  footpath  belonging  thereto, 
or  be  sufiered  so  to  open,  except  the  ha^ng  post  thereof  shall 
be  fixed  or  placed  so  &r  from  the  centre  of  any  part  of  such 
turnpike  road,  as  that  no  part  of  such  gate  shall,  when  open, 
iiroject  over  any  part  of  such  turnpike  road,  or  any  footpath 
belonging  thereto ;  and  the  occupier  of  any  park,  neld,  or  in- 
closure,  naying  any  gate  opening  outwards,  contrary  to  the 
meaning  of  this  act,  must,  within  six  days  after  notice  to  him 
or  her  given,  either  personally  or  in  writing;  from  the  trustees 
of  any  turnpike  road,  or  their  surveyor,  cause  such  gate  to  be 
hung  so  that  no  part  of  the  gate,  when  open,  shall  project  over 
any  part  of  sucn  turnpike  road,  or  any  footpath  belonging 
thereto;  and  if  such  oocupierfidl  so  to  do,  the  surveyor  of  any 
such  turnpike  road  is  to  cause  the  gate  to  be  hung  as  before 
directed,  and  charge  the  expence  of  makine  such  alteration  and 
hanging  such  gate  against  the  occupier,  wno  also  forfeits  a  fur* 
ther  sum  not  exceeding  five  pounds  for  such  neslect,  to  be  fixed 
by  the  sheriff,  Stewart,  or  any  two  justices  of  the  peace  for  the 
snire  or  stewartry  in  which  such  gate  is  situated  (a). 

(S.)  CuMinff  roads. — Tt  seems  proper  to  notice  here  an  oMi* 
gallon  imposed  upon  trustees,  for  the  sake  of  the  lands  adjohi- 
ing  to  the  road.  The  trustees  of  every  turnpike  road  are  to 
cut  all  weeds  growing  on  it,  or  the  dues  of  it  when  endoeed, 
at  a  proper  season,  to  prevent  the  weeds  from  coming  into  seed ; 
and  if  they  fail  to  do  so,  for  eiffht  days  after  being  required  by 
the  proprietor  or  occujrfer  of  the  adjoining  lands,  by  notice  in 
writing  to  the  clerk  or  surveyor,  the  proprietor  or  occupier  may 
cut  the  weeds,  and  charge  the  expence  against  the  trustees, 
and  recover  it  as  penalties  under  this  act  mutcsAs  mutandM  (b), 

(9.)  Placing  mnd-mittSy  zoater-milb.  lime-kibMi  and  skiii^ 
ncrs  wishing  ponds. — No  person  is  to  erect  any  wind-mill, 
water-mill,  or  lime-kiln  within  the  distance  of  one  hundred 
yards  from  any  part  of  any  turnpike  road,  under  the  poud^ 
of  five  pounds  for  every  day  such  wind-mill,  water-mill,  or 
lime-kiln  continues,  unless  it  be  so  placed  or  screened  as  to 
prevent  damage  or  detriment  to  any  traveller  on  such  turnpike 
road ;  nor  is  any  person  to  place  any  skinner^s  washing  pond 
within  the  distance  of  one  hundred  yards  from  any  part  of  any 
turnpike  road,  under  a  penalty  not  exceeding  five  pounds  for 
every  day  any  such  nuisance  continues.  But  that  provisioti 
does  not  render  legal  the  re-erection  or  continuance  of  any  wind- 
mill, water-mill,  Ume-kiln,  or  skinner^s  washing  pond,  in  any 

{aj  4  Geo.  IV.  c  49,  sect.  90.  (bj  Ibid,  sect  ^7- 
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case  nhere,  by  the  common  law,  it  is  a  public  or  private  nuis- 
ance (a). 

(10.)  Owners  of  waggooB  and  carriages^  ^c.  to  have  titeir 
names  painted. — ^The  owner  of  every  waggon  or  cart,  and  also 
of  every  coach,  post  chaise,  or  other  carriage,  let  either  in  the 
whole  or  in  part  to  hire,  is  to  paint  in  a  straight  lin^  upon 
some  conspicuous  part  on  the  off  or  right  side  of  his  waggon  or 
cart,  and  upon  the  pannels  of  the  doors  of  all  such  coaches, 
post  chaises,  or  other  carriages,  before  they  are  used  upon  any 
turnpike  road,  the  Christian  and  surname,  and  place  of  abode 
of  such  person,  or  the  Christian  and  surname,  and  place  of 
abode  of  the  principal  partner  or  owner  thereof,  in  large  Ic^ble 
Roman  letters,  either  of  a  dark  colour  on  a  light  ground,  or  d[ 
a  light  colour  on  a  dark  p^ound,  not  less  than  <me  inch  in 
height,  with  numbers,  begmn^ng  with  number  one,  where 
more  of  sudi  carriages  respectively  than  one  belong  to  the 
same  owner,  and  proceeding  in  regular  progression,  and  conti* 
nue  the  same  thereupon  so  long  as  such  carriages  are  used  up- 
on any  turnpike  road ;  and  every  owner  of  an  v  such  carriage 
using  or  ^owini;  it  to  be  used  upon  any  turnpike  road  without 
the  names  and  descriptions  painted  on  it  as  aforesaid,  or  who 
paints  or  causes  to  be  painted,  any  false  or  fictitious  name  or 
place  of  abode  on  such  carriage,  forfeits  for  every  such  offence 
a  sum  not  exceeding  five  pounds ;  and  ev^  person  driving 
any  coach  or  post  diaise  let  for  hire,  wa^^on,  cart,  or  other 
carriage,  without  the  name  or  description  of  the  owner  painted 
thereon  as  before  directed,  or  with  a  false  or  fictitious  name,  or 
with  the  name  painted  in  inverted  characters,  or  placed  in  an 
inverted  position,  or  who  refuses  to  stc^  and  permit  such  name 
to  be  reiMl  by  any  person  requiring  hun  so  to  do,  forfeits  for 
eadi  such  oflence  any  sum  not  exceeding  forty  shillings,  to  be 
recovered  as  other  penalties  by  this  act  (bj. 

(11.)  Siding  on  caartSy^^, — Passing  oiher  carriages, — If 
the  driver  of  any  carriage  used  for  carrying  goods  on  any 
turnpike  road  ride  on  the  shafU  or  on  any  other  part  of  such 
carriage,  without  having  some  person  guiding  the  beasts  of 
draught  drawing  it,  or  without  having  or  holding  double  reins 
attacned  to  ea^  side  of  thc^  bridle  of  each  beast  of  draught 
drawing  it ;  or  if  the  person  driving  any  sort  of  carriage  do 
not  keep  to  the  lefl  or  near  side  of  such  road  on  meeting,  or 
on  being  overtaken  by  any  other  carriage,  or  if  such  person 
wiUiiUy  prevent  any  other  person  from  passing  him ;  sucn  [ler- 
son,  for  every  such  offence,  forfeits  any  sum  not  exceeding 

(aj  4  Geo.  IV.  c  40,  sect.  100.  (bJ  Ibid.  sect.  101. 
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fire  potmds,  over  and  above  the  damages  occaiioned  by  it, 
and  ezpences  (a). 
(IS.)  RegiUaHoru^r  one  person  drimng  two  carts.-^-One 

ron  may  drive  two  carts  on  any  turnpike  road,  if  the  hin- 
cart  be  not  drawn  by  more  than  one  horse,  and  if  the 
liorae  of  it  be  attached  by  a  rein  to  the  back  of  the  foremost 
carty  and  follow  in  the  same  line,  and  be  not  fiirther  firom  the 
foremost  oart  than  four  feet ;  and  if  the  horse  be  not  so  at- 
tached, the  driver  forfeits  a  sum  not  exceeding  forty  shillings, 
to  be  recovered  as  other  penalties  by  this  act  (bj, 

(18.)  Jge  of  driver  ^cori.— No  waggon  or  cart  is  to  be 
driven  on  any  turnpike  road  by  any  person  not  of  the  full  age 
of  thirteen  years,  under  a  penal^  not  exceeding  forty  shillings 
for  each  oflfence,  to  be  paid  by  tne  owner  (cj* 

Begnlalions  for  tolLmen  and  toll^gatherers  were  noticed  in 
consideriDg  toll  dues.  The  restriction  against  their  sellipg 
spirituous  Uquors  was  noticed  in  considering  the  officers  of  the 
trustees. 


0.  Jududal  procedure  and  other  prooieione  Jbr  evffifrcing  the 
general  ttempike  act  and  heal  turnpike  acts. 

(I.)  PemdU^  on  wUneuee  not  attending.^^lt  9nj  person  be 
summoned  as  a  witness  to  give  evidence  before  any  sheriff  or 
Stewart^  or  before  any  justice  of  die  peace,  regarding  any  mat* 
ter  relating  to  or  contained  in  anv  act  of  Parliament  relating 
to  turnpike  roads  or  this  act,  either  on  the  part  of  the  piose- 
mitor  or  the  person  accused,  and  refiise  or  n^lect  to  appear 
at  the  time  and  place  appcnnted,  after  having  been  paia  or 
tendered  a  reasonable  sum  for  his  or  her  expenees,  without  a 
reasonable  excuse  for  such  refusal  or  neglect,  such  person 
forfieits  for  every  such  oflPence  any  sum  not  exceeding  five 
pounds  (d). 

(S.)  Punishing  persons  resisting  the  execution^  ossosMm 
collectors^  or  passing  toBSj  ^c. — If  any  person  resist  or  fora^ 
bly  oppose  any  person  employed  in  the  due  execution  of  this 
pctj  or  any  act  made  for  making  or  maintaining  anv  turnpike 
Toad,  or  assault  any  survqror  or  any  tadcsman  or  tou.«ratherer 
in  the  execution  of  bis  office,  or  pass  through  any  toQ-bar  or 
fence  set  up  under  the  anthori^  of  any  act  of  Parliament  for 
making  or  maintaining  any  turnpike  load,  without  paying 
the  toll,  or  make  any  rescue  of  cattle  or  other  goods  dis- 

(aj  4  Geo.  IV.  c.  49.  sect  91.  (bj  Ibid,  aeet  108. 

(ej  Ibid,  sect  103.  (d^  Ibid.  sect.  loa. 
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trained  by  irirtue  of  this  act,  or  of  any  act  for  making  and 
maintaining  any  tnnipike  road,  every  such  person  for  every  such 
vthnce  fo^ita  any  sum  not  exceeding  five  pounds,  at  the 
discretion  of  the  sheriff,  Stewart,  or  justices  of  the  peace  before 
whom  he  is  convicted-  (a) 

(3.)  Securing  transiait  offenders. — As  offences  may  be 
committed  against  this  act,  or  other  acts  for  making  and  mahu 
taining  turnpike  roads,  by  persons  unknown  to  the  toll-gatheiw 
era  or  other  officers,  any  of  the  trustees  of  any  turnpike  road, 
or  any  of  theur  clerks  or  thar  toU-gatherers,  surveyors,  or 
other  officers,  respectively,  and  such  other  person  as  any  of 
them  may  call  to  their  assistance,  without  any  warrant  or 
other  authority  than  this  act,  may  brevi  manu  seize  and  de* 
tain  sny  unknown  person  who  commits  any  offence  either  pro* 
hibited  b^  this  act,  or  by  any  act  of  Parliament  for  making  or 
mamtaining  any  turnpike  road,  and  take  such  person  before 
the  sheriff,  Stewart,  or  niearest  justice  of  the  peace  for  the  shiie 
or  stewartry  where  the  offence  has  been  committed,  or  where 
such  oflender  is  seised- and  apprehended,  who  is  forthwith  to 
examine  and  discharge  or  to  commit  such  person  till  caution  <b 
judkio  risti  be  foun^  as  the  case  may  require  (bj. 

(4.)  Recovery  and  application  rfexprnice^  toll  duties^  penaL 
4iee,  be— The  trustees  of  evenr  turnpike  road,  at  any  gena- 
ral  or  adjourned  meeting,  may  aitect  prosecutions  to  be  raised 
against  the  offender  for  any  nuisance  or  other  offence  com« 
mitted  upon  the  road,  at  the  expence  of  the  turnpike  funds, 
to  be  allowed  by  the  trustees  at  some  subsequent  meeting  (c). 

Every  person  who  prosecutes  for  any  expence,  toll  duty, 
penalty,  forfeiture,  or  tine  imposed  by  this  or  any  act  of  Par- 
liament made  for  making  or  muntaining  any  turnpike  road, 
for  the  recovery  of  whicn  no  particular  mode  is  directed,  is  to 
prosecute  for  it  before  the  sheriff  or  Stewart,  or  the  justices  of 
the  peace  of  the  shire  or  stewartry  in  which  such  penalty,  for? 
feiture,  or  fine  has  been  incurred,  or  where  the  offender  re, 
aides,  subject  to  appeal  in  manner  after  mentioned  (dj. 

No  trustee  appomted  under  any  turnpike  act,  who  is  in  the 
commissioii  of  the  peace,  is  disqualified  from  acting  as  a  jus-r 
tice  of  the  peace  in  the  execution  of  any  such  act,  by  reasoi^ 
of  fab  being  such  trustee  (e). 

All  expences,  and  also  all  penalties,  forfeitures,  and  fines  by 
this  act  directed  to  be  paid  or  inflicted,  (the  manner  of  levy- 
ing, recovering,  and  applying  of  which  is  not  otherwise  dU 

(a)  4  Geo.  IV.  c  49,  Beet.  106.  (bj  Ibid.  sect.  107. 

(cj  Ibid,  sect  104.  (dj  Ibid.  sect.  10&  (ej  Ibid.  sect.  S, 
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vected  in  this  act)  are,  upon  proof  before  the  sheriff,  Stewart, 
or  any  two  justices  of  the  peace  for  the  shire  or  stewartrjr 
where  the  offence  has  been  committed,  or  where  the  oflfender 
may  reside  (as  the  case  may  require),  either  by  the  oonfiession 
of  the  party  offending,  or  by  the  oath  of  any  credible  witness, 
or  other  competent  evidence,  to  be  levied,  together  with  the 
ezpenoes  attending  the  information  and  conviction,  by  poind- 
ing and  sale  of  the  goods  and  effects  of  the  party  offisnding,  by 
warrant  under  the  hand  of  such  sheriff,  Stewart,  or  justices, 
and  the  surplus  (if  any)  after  deducting  such  ezpences,  penal- 
ties, forfeitures,  and  fines,  and  the  charges  of  such  poindii^ 
and  sale,  are  to  be  returned  to  the  owner ;  and  in  case  such 
expences,  fines,  penalties,  and  finrfeitures,  be  not  finrthwith 
paid  upon  conviction,  such  sheriff,  stewan,  or  justices  may 
order  the  offender  to  be  detained  and  kept  in  safe  custody  un- 
til return  can  be  conveniently  made  to  such  warrant  of  poind- 
ing, unless  the  offender  give  sufficient  security,  to  the  satis- 
fiiraon  of  such  sheriff,  Stewart,  or  justices,  for  his  or  her  ap- 
pearance before  such  sheriff,  Stewart,  or  justices,  on  such  day 
as  may  be  appointed  for  the  return  of  such  warrant  of  poind- 
ing ;  which  security  the  sheriff,  Stewart,  or  justices,  are  hereby 
empowered  to  take  by  bond  cf  caution  or  otherwise;  but  if 
upon  the  return  of  such  warrant  it  appear  that  no  sufficient 
goods  and  effects  can  be  found,  the  sheriff,  Stewart,  or  justices, 
are,  by  warrant  under  their  hand,  to  cause  the  offender  to  be 
committed  to  the  common  gaol  or  house  of  correction  of  the 
shire  or  stewartry  where  the  offender  is  or  resides,  there  to  r&. 
main  for  any  time  not  exceeding  three  months,  unless  such 
expences,  penalties,  forfeitures,  and  fines,  and  all  reasonaUe 
charges  attending  the  same,  be  sooner  paid ;  and  the  monies 
recovered  or  levied  for  such  expences  are  to  be  applied  to  the 
payment  of  the  same  respectivdy ;  and  tiie  monies  arising  hj 
such  penalties,  forfeitures,  and  fines  respectively,  when  paid, 
if  not  otherwise  directed  to  be  applied  by  this  act,  or  the  act 
under  which  they  have  been  incurred,  are  to  be  paid  to  the 
trustees  for  makwg  and  maintaining  the  road  on  which  such 
offence  has  been  committed,  or  to  their  treasurer,  and  applied 
and  disposed  of  for  the  purposes  of  the  sud  road  (a). 

In  recovering  the  different  poudties  imposed  by  this  act  or 
any  turnpike  act,  the  sheriff,  Stewart,  or  justice  before  whom 
any  complwnt  for  the  recovery  thereof  mav  be  brought,  may 
proceed,  if  under  all  circumstances  there  shall  be  cause,  in  a 
summary  way,  and  may  grant  warrant  for  bringing  the  parties 

fuj  4  Geo.  IV.  c.  49,  sect.  109. 
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eomplained  upon  before  tbem  finr  examination ;  and  on  oon- 
fiewion  or  probation  by  the  oath  of  any  credible  witness  or 
other  competent  evidence,  may  proceed  to  determine  thereon^ 
without  any  written  pleadings  or  record  of  evidence ;  but  a  re- 
cord is  to  be  preserved  of  the  charge  and  of  the  judgment 
pronounced  (a). 

(5.)  Appeal  to  quarter  eeeaions. — ^Any  person  who  thinks  him- 
self  af^pneved  by  any  proceedings  before  any  justice  or  justices  of 
the  peace  in  the  eacecution  of  this  act,  for  which  no  particular  re- 
lief has  been  provided  I^  this  act,  may  within  six  months  after 
the  matter  complained  of  is  done,  but  not  afterwards,  appeal 
to  the  justices  dT  the  peace  at  the  quarter  sessions  of  the  sniro 
or  stewartry  where  the  cause  of  complaint  has  arisen,  the  ap- 
pellant giving  fifteen  days  previous  notice  of  such  appeal  to 
the  defisnder  or  defenders,  and  to  the  derk  of  the  said  trustees, 
and  the  clerk  of  the  justices  of  the  peace,  which  justices  have 
authority  to  hear  and  determine  the  matter  in  dispute,  and 
their  judgment  therein  is  to  be  final,  without  being  subject  to 
review  1^  advocation,  suspension,  reduction,  or  otherwise  (b). 

(6.)  Judgment  of  sheriff"^  Stewart^  orjueticesy  to  beJinoL^^ 
Where  by  this  act  the  aa|udging  of  any  penalty,  forfeiture, 
fine,  or  any  other  matter,  is  committed  to  the  sheriff,  Stewart, 
or  the  justices  of  the  peace,  assembled  in  their  auarter-sessions, 
of  the  several  shires  and  stewartries  in  Scotlana,  the  judgment 
of  such  sheriff,  Stewart,  or  justices  so  assembled,  is  final  and 
conclusive,  and  is  not  subject  to  review  by  advocation  or  sus- 
pension, or  by  reduction,  or  by  any  process  of  law  whatever  (c). 

(7.)  Prosecutione  to  be  brought  within  six  months. — ^All  pro- 
secutions for  the  penalties,  forfeitures,  and  fines  imposed  by 
this  act  or  any  turnpike  act,  or  for  any  wrongs  done  or  injuries 
suffered  in  any  matter  relating  thereto,  or  for  any  thing  done 
in  pursuance  of  any  of  the  powers  given  by  this  act  or  any 
turnpike  act,  are  to  be  commenced  within  six  months  after  the 
penalty,  forfeiture,  or  fine,  is  incurred,  or  wrong  done,  or  in- 
jmy  sttflfered,  or  fact  committed,  and  not  afterwuds  (dj. 

III.  Forms  of  proceedings. 

1.  Complaint  Jar  breach  of  the  general  regulations  applicable 
to  higliUfaye  not  being  tumpike»roads. 

[As  noticed  in  the  text,  however,  those  general  r^ulations 
are^usually  more  or  less  superseded  by  localacts.] 

faj  4  Geo.  IV.  c  49,  sect,  lia  fb)  Ibid.  sect.  111. 

Cej  Ibid,  aect  112.     "  (dj  Ibid.  sect.  113. 
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"At  ,  ,  18«     . 

**  Unto  the  honourable  his  Majesty^s  justices  of  the  peace 
*'  for  the  county  of  , 

'^  A  B,  procurator-fiscal  of  court  for  the  public  interest,*** 
[Any  person  aggrieved  may  be  the  complainer] 

^*  Humbly  complains, 

**  That  C  D,^  [design  him]  <*  has  contravened  the  act  of 
**  Parliament  of  tne  twelfth  year  of  King  George  the  Third, 
'*  chapter  forty-fifth»  for  regulating  highways,  by^  [insert  the 
particulars,  time,  and  place  of  the  offence]  ^^  and  has  therefore 
*<  incurred  the  penalties  prescribed  by  the  said  act  applicable 
<<  to  that  offence. 

**  May  it  therefore  please  your  honours  to  impose  those  pe^ 
*^  nalties  upon  the  said  C  D,  and  to  erant  warrant  for  le- 
^^  vying  them,  and  to  proceed  otherwise  in  terms  of  lawj 
**  and  of  the  said  act  of  Parliament.'" 

**  According  to  justice,  &c. 

**  A  B,  P.  Fr 

[The  name  of  the  offender  and  the  particulars  of  the  offfnce 
are  usually  fumished  from  returns  made  by  the  constables,  or 
other  officers,  of  the  summonses  which  tbey  have  given]. 

2.  Warrant  to  apprehend  dbeent  offenders  against  ihe  general 
regulations  jar  highwaysy  not  being  tumpike-roads. 


ti 


At  ,  ,  182 


<<  The  justice  having  considered  the  foregoing  complaint 
^  against  C  D,  who  has  not  appeared,  srants  warrant  to  con* 
<<  stables  to  apprehend  him,  and  to  take  nim  before  any  one  or 
<^  more  of  the  justicps  of  this  county,  to  answer  to  Uie  com- 
"  plaint" 

"  G  H,  J.  pr 

[But,  as  noticed  in  the  text,  offenders  may,  in  certain  cir^- 
cumstances,  be  apprehended  without  a  warrant] 

[It  has  been  noticed  in  Process^  sect.  Criminal  Cases,  that 
even  small  penalties  for  offences  agamst  road  acts,  cannot  be 
imposed  in  absence]. 
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3.  SenUnceJbrhreath  <^ general  regvlaAons  for  high^ 

not  beUiff  turnpike-roads. 

"  At   '  ,  ,  18«    . 

^<  The  justice  having  considered  the  foregoing  complaint, 
<<  and  having  heard  the  said  C  D,  defender,  finds  the  comphiint 
"  admitted  by  him  ;"'  [or]  "  having  heard  the  said  C  D,  defen- 
**  der,  and  the  proof  aoduced,  finds  the  comjdaint  proved 
^*  against  him  ;  and,  therefore,  finds  him  liable  in  the  penalty 
<<  of  the  said  act,  which  is  modified  to  the  sum  of 
**  sterling ;  and  ordains  him  to  make  immediate  payment  of 
**  that  sum  to  the  complainer,  to  be  applied  by  him  in  terms 
**  of  law ;  with  certification,^  [or]  <<  finds  the  complaint  not 
'*  proved,  and,  therefore,  dismisses  it.*" 

"  G  H,  J.  p: 


n 


the  general  regtilations  Jvr  htghwaySj  fiot  being  turnpike 
roads. 

[If  the  fine  be  not  immediately  paid,  and  if  horses,  carts,  &c« 
belongiiig  to  the  offender,  have  been  seieed,  he  is  liberated. 
And,  after  the  expiry  of  24  hours  from  the  date  of  the  sen- 
tence (if  the  fine  have  not  been  pud,  or  suffident  security  found 
for  it  in  the  mean  time)  warrant  may  be  graoted,  in  the  follow^ 
ing  termsy  for  the  sale  of  the  subjects  detained.  If  security 
be  proposed,  the  justice  will  judge  of  it.  If  any  subjects  have 
been  detained  which  do  not  belong  to  the  defender,  they  are 
returned  to  the  lawful  owner]. 

**  At  ,  ,  182    . 

*<  The  justice,  in  respect  the  before  designed  C  D,  defen- 
<f  der,  has  failed  to  pay,  or  to  find  sufficient  security  for  the 
**  fine  imposed  upon  him  by  the  preceding  sentence,  withia 
**  twenty-four  hours  after  it  was  pronounced,  grants  warrant  to 
••  constables  to  sell  by  public  roup  the^  [specify  the  subject] 
^  belonging  to  the  offender,  which  was  detained,  to  an  amount 
**  sufiicient  to  pay  the  said  sum,  the  expences  of  sale,  and  the 
'^  expence  of  keeping  the  said  subject,  which  shall  be  afterwards 
<^  ascertained  by  the  justice ;  for  which  purpose  appoints  the 
<'  constable  to  report. the  proceeds  of  the  sale,  with  die  ex- 
**  pences  of  the  sale  and  of  keeping  the  subject  detained."^ 

'•  G  H,  J.  P.^ 
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6.  Report  (jf  sale  by  the  amstaSk^  Jbr  breach  o^  the  general 
regulationsjbr  highways,  fwi  being  iumpike^roma. 

[Upon  thifl  the  constoUe  may  retam  some  such  report  as  the 
following]. 

"At  ,  ,  18«    . 

<<  In  virtue  of  the  preceding  warrant,  I,  L  M,  constable, 
<*  this  day  sold  the  subject  therein  mentioned,  by  public  roup ; 
**  and  the  proceeds  of  the  sale  amounted  to  sterling ; 

**  the  expences  of  sale  to  sterling ;  and  the  expences 

**  of  keeping  the  subject  to  sterling.^ 

«  L  M,  Consuble.^ 

6.  Warrant  Jbr  payment  Jbr  breach  (^  the  general  regulations 
for  highways,  not  being  tumpikejroads. 


u 


At  4  IBSt 


*<  The  justice  finds  that  the  proceeds  of  the  sale  amount  to 
<'  sterling,  and  that  the  expences  of  sale  amount 

<<  to  sterl^ig,  and  the  expence  of  keeping  the  sub- 

"  ject,  to  sterling ;  and  grants  warrant  to  the  con- 

<*  stable  to  pay  the  proceeds  of  the  sale,  to  the  amount  of  the 
**  fine  imposed,  and  of  the  said  expences,  to  the  before  design- 
<<  ed  A  B,  complainer,  to  be  applied  in  terms  of  law ;  and  to 
*^  pay  the  overplus,  amounting  to  the  sum  of 
<<  sterling,  to  the  before  designed  C  D,  defender'". 

«  o  H,  /.  pr 

7.  Warrant  to  imprison  Jbr  breach  cfthe  generai  regulaiions 
Jbr  highways,  not  being  iumptke-roads. 

[If  no  subjects  belonging  to  the  offimder  have  been  detained, 
or  only  subjects  not  sufficient  to  pay  the  sum  awarded,  the  fol- 
lowing warrant  may  be  granted  immediately  upon  sentence 
being  pronounced,  if  the  fine  be  not  immediately  pud,  or  sa< 
tisfactory  security  found  for  payment]. 

"At  ,  ,  182    . 

"  The  justice  in  respect  that  the  before  designed  C  D  has 
"  (idled  immediately  to  pay,  or  to  find  sufiident  security  for 
*<  the  fine  imposed  upon  him  by  the  preceding  sentence,  and 


^<  tluU  no  sulnects  belonging  to  him,  suflSdeat  to  pay  the  same^ 
<<  have  been  detained,  grants  wanrant  to  constables  to  incaroe- 
<^  rate  him  in  the  tolbooth  of  ,  the  keepers  whereof 

^*  are  hereby  ordered  to  receive  and  detain  him  until  the  said 
<<  fine  shall  be  paid,  or  satisfactory  security  shall  be  found  for 
*<  it,  or  until  the  expiration  of  mm  this  date.^ 

**  G  H,  J.  pr 

[It  is  often  expedi^t,  especially  in  remote  ntuatioas,  to  de« 
tain  the  offender  in  a  temporary  manner  (without  sending  him 
to  gaol)  till  he  shall  procure  money  to  pay  the  fine,  or  shall 
make  such  an  arrangement  as  tosausfytne  justice  that  the  fine 
will  be  paid]. 

8.  ComfUAni  Jbr  breach  of  the  general  regvlatUms  appUcO' 

hie  to  twmftke'TQade. 

"At  ,  ,182    . 

<<  Unto  the  honourable  his  Majesty^s  jnatieea  of  the  peace 
"  for  the  county  of  y 


*<  The  petition  of  A  B,  procurator-fiscal  of  court  for  the 
"  public  interest,**  [Any  person  may  be  the  complainer] 

'<  Humbly  sheweth^ 

<<  That  C  D,^  [design  him]  "  has  conti«Teiled  the  act  of 
<<  Parliament  of  the  fiscorth  year  of  King  George  the  Fourth, 
<<  chapter  finrty-ninth,  for  regulating  turnpike-roads,  by^  [in- 
sert the  particulars,  time  and  place  of  the  offence]  '^  and  has, 
<<  therefore,  incurred  the  penalties  and  charges  prescribed  by 
^<  the  said  act,  qiplicahle  to  that  offisnce.^ 

"  May  it  therefore  please  your  honours  to  impose  those  pd- 
<<  nalties  and  charges  upon  the  said  C  D,  and  to  paiit 
<<  warrant  for  levying  them,  and  to  proceed  otherwise  iB 
«<  terms  of  law,  «id  of  the  said  act  ca  Parliamentr^ 

^  According  to  Justicc^^  bc^r 

<*  A  B,  P.  F."" 

[The  name  of  the  defender  and  the  particulars  of  the  oAenoe 
are  usually  furnished  firom  rettlms  by  tbe  cotistaJhtes,  or  other 
officers,  of  the  summonses  which  they  have  giten]. 

Q 
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9»  IVnrr0nt  kf  Ofprehemd  absmt  qfimders  4fa^^ 

«At  •  ,    182    • 


*<  The  justices  having  considered  the  feregoing  complaint 
«  against  C  D,  who  has  not  appeared,  grant  warrant  to  consta- 
'*  ms  to  apprehend  him,  and  to  take  him  before  any  two  or 
*'  more  of  the  justices  of  this  coun^,  to  answer  to  the  com- 
«  plabt" 

«  G  H,  J.  pr 

[But,  as  noticed  in  the  text,  offenders  may,  in  certain  dr- 
eumstanoes,  be  apprehended  without  a  warrant]. 

[It  has  been  noticed  in  Process^  sect.  Criminal  Cases,  that 
even  pnall  penalties  for  offences  against  road  acts  cannot  be 
imposed  in  absence]. 

10.  Sentence  Jbr  breach  of  the  general  regiHaJAoae  Jbr  ium^ 

pike'Toade. 


a 


At  .  ,182 


'*  The  justices  having  conndered'  the  foregoinff  compkint, 
'<  and  havmg  heard  the  said  C  D,  defender,  find  the  complaint 
*<  admittidd  %  him^  [or]  <<  having  heard  the  sidd  C  D,  dden- 
^  der,  and  the  proof  adduced,  find  the  complaint  proved  against 
<<  him,  and,  tnerrfore,  find  him  liable  in  the  penal^  of  the 
^  said  act,  which  is  modified  to  the  sum  of  stalling, 

*<  and  in  die  sum  of  sterling,  for  charges ;  and  ofu 

^(  diun  him  to  make  immediate  nayment  of  those  sums  to  ihe 
<<  complainer,  to  be  applied  by  tne  complainer  in  terms  of  law,^ 
[or]  ^<  find  the  oompliunt  not  proved ;  and,  therefor^  dismiss 
« it."* 

•*  G  H,  /.  Pr 

«  J  K,  /.  pr 

11.  Wamani  qfpmnding^  and  eale  upon  sentence  Jar  breadk 
of  the  gemefti  regulaiions  ^  turnpike^  roade. 

"At  ,  ,  182    . 

"  The  iuflCtees,  in  respect  that  the  before  designed  C  D,  de- 
cc  fender,  nas  failed  to  nuJce  immediate  payment  of  the  before 
<<  mentioned  sums  imposed  upon  him^  appoints  the  said  sums 


<<  to  be  leVttd  bgr  pmidhig  and  sale  of  tbe  goodd  ttad  eftds  of 
^  the  said  defender,  With  the  enences  of  poinding  «id  sde ; 
grant  wanant  to  constables  to  tnat  efl^ ;  and  appoints  them 
to  make  a  fetom  iqpon  tliis  warrant  of  poinding  to  the  jus* 
*<  tioes  at  » upon  the  day  of    ,  at 

*<  o'elock  noon ;  and  grant  tranant  to  constables  ia  detafai 
*<  the  defender  in  stfe  custody  until  he  be  tbta  and  therd 
<*  brought  by  them  before  the  justices,  or  until  he  find  ssffickni 
*<  security  to  the  satis&ction  of  the  justi£^  that  he  will,  thett 
**  and  there,  present  himselfbefore  them;  and,  for  Aatpurpoeei 
**  grants  warrant  to  constables  to  incarcerate  him  in  the  tolt 
<<  booth  of  ;  the  keepers  whereof  ar^  hexel^  ou 

**  dered  to  receive  and  detam  him  aecordiiigly.^ 

«  G  H,  ji  pr 


[It  is  often  expedient,  espedally  in  rtinote  situations,  to  de^ 
tain  the  olfandcr  m  a  temporary  manner  (without  sending  hiM 
to  gaol)  till  he  shall  procure  money  to  pay  the  fine  and  charges^ 
or  shall  find  some  person  to  be  cautioner  for  his  appearance  at 
the  time  and  place  appointed]. 

12.  Report  tf  sale  by  ^  coneidUe  jbr  breath  of  gUnercil  re^ 

guUMoneJor  furttpike-frxide. 

[The  repott  mity  be  in  some  such  terms  as  the  fi>Uowing.] 

<<  At  i  ilS»    . 

<<  tn  virtue  of  the  preceding  warrant,  I,  L  M,  constable, 
<*  this  day  poinded  and  sold  by  public  roup  the  following  ef* 
*^  Sects  belonging  to  C  D,  defender,  at  the  followitg  suins,  via.^ 
[insert  the  articles  sold  and  the  prices]  ^<  and  the  etpenoee  of 
^*  poin^ng  and  sale  amounted  to  sterling.^ 

"LM.  Constable.'* 

18.  Warrant  /or  payment  fir  breach  of  the  general  regutom 

twnejbr  tunyfnke-roads. 

"At  i  iim   . 

<*  Xlie  justices  find  tibat  the'  proceeds  of  the  poinding  and 
^  sale  amount  to  sterling,  and  the  ezpences  of 

•«  poincUng  and  sale  io  sterling ;  and  grant  warrant 

^  to  the  constabk  to  pay  the  proceeds  of  die  sale  to  the  amount 
<<  of  the  sums  mointed  to  be  levied^  and  of  the  said  exnences, 
<«  to  the  bef(m;;«i9igned  A  B,  coinplainer,  to  be  applied  in 

Q  S 
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<<  tenns  of  Icir,  and  to  pay  the  overplus,  amounting  to 
^  tterling>  to  die  before  designed  C  D,  defiender.^ 

«  G  H,  /.  P. 

«  J.  K,  /.  P. 


14.  Artem  ^therenoibemfsufflcieni  ^fecUyJhr  breach  qfAe 
general  reguloHonsJbr  tumpike'roade. 

<<  Upon  the  day  of  ,  one  thousand  eight 

«<  hnnmed  and  yean,  I,  L  M,  constable  of  the  county 

^<  of  ,  by  virtue  rf  the  foregoing  warrant,  passea, 

ff  and  made  diligent  enquiries  and  search  for  goods  and  effects 
*<  belonging  to  C  D,  defender,  to  be  poinded  and  sold  for  the 
«  sums  sprafied  in  the  warrant,  but  could  not  find  suflSdent 
<'  goods  and  eflbcts.^ 

«  L  M,  ConsUble."* 


1&  Wairramtqf  imprUonmefUjbr  Inte^ 

lotions  Jbr  ti$mpike^roads. 

« At  ,  ,  18S 

*<  The  Tustioes,  in  respect  it  appears,  by  the  preoedii^  ve- 
<<  port  of  L  M,  constable,  that  sufficient  goods  and  effects  be- 
«( tongiiig  to  C  D,  defender,  to  be  poinded  and  sold  in  terms 
'*  of  the  preceding  warrant,  cannot  be  found,  grant  warrant  to 
*^  constables  to  apprehend  Ae  defender  and  incarcerate  him  in 
<<  the  tolbooth  <n  ;  the  keepers  whereof  are  hereby 

**  ordered  to  receive  and  detain  him  for  from 

*<  this  date,  unless  the  sums  specified  in  the  warrant  shall  be 
^  sooner  pud.^ 

G  H,  /.  P."" 

J  K,  /.  pr 

[It  is  easy,  fiom  the  forms  which  have  been  given,  to  fimme 
forms  finr  the  different  local  acts,  which,  of  course,  cannot  be 
admitted  in  a  work  of  this  description]. 

[It  is  convenient  in  practice  to  have  printed  forms,  with  the 
neeessary  blanks  for  names,  dates,  sums,  be  which  make  it 
much  more  easy  and  expeditious  to  carry  the  law  into  eflect, 
and  wincli  prevent  the  risk  of  mistakes  in  transcribing.  A 
set  of  forms  under  the  general  Scots  act  for  highways,  if  not 
Buperseded  by  the  local  acts,  e,  g,  Nos.  1,  S,  8,  4s  £»  6,  and  7, 
of  the  preceding  fi>rm8,  to  be  printed  on  one  dieet    A  set 
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of  fiarms  under  the  general  tompike  act,  e*  g.  Nos.  8,  9/ 
10,  11,  12,  18,  14s  <uid  15,  of  the  preceding  forms,  to  be 
printed  on  another  Gbeet  And  a  set  <n  forms  under  the  local 
acts,  in  combination  with  the  general  acts,  where  the  general 
acts  are  more  or  leas  superseded  bjr  the  load  acts,  to  be  printed 
on  another  sheet  In  places  of  neat  resort,  it  is  eren  found 
necessary  to  frame  forms  to  indude  the  cases  of  aeveral  oflen-. 
ders  at  one  time,  as  is  done  in  the  sheriff<x>urt  of  Edinburgh. 
But  it  is  better  to  have  forms  for  each  separate  oflender,  where 
drcumstances  admit  of  it.  And  it  does  not  seem  necessary 
here  to  insert  those  more  complex  forms.  In  places  where 
the^  are  required,  they  may  be  adopted  from  those  used  in 
Edinburgh.  It  is  recommended  that  the  forms  should  be  closely 
printed  upon  thin  pot  writing  paper,  which  is  less  ezpensive 
than  larger  and  thicker  paper,  and  less  apt  to  become  incon- 
veniently bulky  to  the  constables  and  others,  when  they  accu- 
mulate]. 

[In  order  to  cany  into  efibct  the  regulations  for  the  police 
of  the  highways,  it  is  necessary  (as  is  done  in  the  county  of 
Edinburgh)  to  print  a  handrbiU  or  placard,  containing  a  brief 
and  distinct  summary  of  the  regulations  resulting  from  the  ge-' 
neral  acts  and  the  local  acts  of  the  district,  with  the  nenalties, 
whieh  may  be  put  into  die  hands  of  the  officers,  ancl  may  be 
pasted  up  at  the  toIUbars  and  other  such  places  of  public  re- 
aort]. 


HOMICIDE. 


HoMiciDS  is  here  taken  in  the  broadest  sense  of  the  word, 
the  killing  of  a  human  creature ;  though  it  ia  sometinie  used 
to  denote  that  species  of  homicide  called  culpable  homicide. 

Justices  of  the  peace  of  course  cannot  ir^  for  homicide  of 
any  kind ;  but  they  may  have  occa8i<m  to  take  the  necessary 
steps  towards  getting  a  person  accused  of  such  %  crime  tried  1^ 
the  compet^t  court  (see  ArreHf  &&)  and  to  decide  on  hia  ap- 
plication for  bail. 

General  oBssRyATioKs. 
It  is  essentia]  to  the  charge  of  homicide  that  a  person  have 
been  killed.     No  attempt  to  kill,  even  though  made  by  poi- 
son, will  fall  under  that  charge ;  though  such  attempts  may  in 
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pumy  eum  be  oogniMble  enacia  (a)^  Md  iii  oertnii  cues  ase 
lii«de  capital  by  atatute  (see  Crime  in  General,  aect  Wraigfiil 
Act  jyoomtfty-^Ifffuriee  Real).  The  pefwm  miut  die  of  the 
lurnn  done  by  ihe  accoiied,  pot  of  aometlung  to  which  that 
ham  merdy  gave  remote  occasion ;  for  example,  not  a  om- 
pomption  brought  upon  a  person  of  a  delicate  constitution,  in 
oonaequenoe  of  the  confineaienl  rendered  necessary  by  the 
wouM  Vi^ ;  and  it  wiU  not  be  saffidient  that  the  death  arose 
fiom  Tanons  causes  concurring,  of  which  that  laid  to  the  chaq^ 
of  the  accused  wi|8  only  one ;  so  that,  in  dther  case^  it  ia  not 
pertain  tiiat  the  injury  done  by  the  accused  was  th^  cause  of 
the  death  (c).  It  is  homicide  thoqgh  the  person  injured  be 
on  death-bed  (d) ;  or  though,  with  more  iJulful  assistance 
t^ffi  could  be  procured^  he  might  have  recovered  of  the  uw 
jury  (e) ;  or  ihopgb  he  npiy  have  survived  many  months,  as 
to  whidi  there  is  no  time  fixed  beycmd  which,  if  the  person 
aurvive,  the  accused  4udl  be  free  from  the  charge  of  homi* 
fdde  (f).  The  slaughter  must  be  of  an  existing  persp^  ;  the 
piocuring  of  abortion,  fhough  a  mat  crime,  ana  punishable 
with  tmpfporUtion,  is  not  homicide  (g).  It  signifies  nothing 
who  the  person  is,  even  that  he  is  one  proclaimed  a  rebel  for  n 
criminel  caqse  (h).  The  manner  of  the  death  must  be  such 
wheidn  the  act  of  the  accused  plainly  appears ;  butitsijpfiea 
not  whether  by  hip  hand,  as  by  sti^bbmg ;  or  1^  expoong  to 
injury,  as  by  Confining  in  a  dni^tcon  without  fofiOt  9^  expoaii^ 
an  inftnt  to  cold  and  nunger  (%}* 

Homidde  is  of  iPour  kinds*    1*  Murder.    2.  CulpaUe  honuU 
^de.    Sb  Casual  homicide.    4.  Justifiable  bomicide. 

|«    MUEDEE. 

1.  What  it  h. 
Ifnider  is  homicide  done  wUfully,  and  of  malice  afore- 
fbeeght  (j).  It  is  immaterial  that  the  malice  was  not  special 
\o  die  person  killed,  as  if  a  man  kill  one  person  instead  ^  an- 
^  other ;  or  that  it  was  not  directed  against  anyone  in  particular, 
fB  if  he  fire  a  gun  at  random  among  a  crowd,  and  kill  a  per- 
son; or  that  it  was  npt  prior  to  the  meeting,  if  \%  preceded 
tmd  occasioned  the  mortal  blow  (k).  A  purpose  to  m  a  grie- 
Yous  bodily  harm,  r.  g,  to  give  a  very  severe  beating,  death 

(a)  Hume,  L  174-e.  (h)  Ibid.  176-7.                 fc)  Ibid.  177- 

(d)  Ibid.  1 78-  ($)  Ibid,  i 7«-».                    (f)l\n^\ 70-1 8 1 . 

rg;  Ibid.  181.  (hj  Ibid.  182-^.                        (ij  Ibid.  184-6. 

(j)  Ibid.  249.  (h)  Ibid.  22,  249. 
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It  ur  imifder  if  a  yomg  wmmh  be  killed  by  a  potioBy  idmiais« 
titled  witbooi  her  kaowledge,  to  pvocure  abortiim  (c). 
See  Duel 

52.  Art  and  part. 

A  person  is  art  and  part  of  murder,  if  actuallr  preeent  at 
tbe  moment,  tboiu^  be  personally  do  not  strike,  there  having 
been  an  intention  in  him  and  his  accompliees  to  do  the  deed ; 
or  if  he  oo-operate  at  a  distance  by  giving  notice,  or  other- 
wise ;  or  if  he  incite  the  murderer  (d).  Ail  of  a  party  settiDg^ 
oot  with  the  intention  to  commit  a  felony  at  all  nasards,  for 
example  to  rob,  are  art  and  part  of  a  murder  committed  by 
any  one  of  them  in  prosecution  of  their  common  purpose  (e). 
It  may  be  more  difficult  to  prove  diis  unity  of  design  in  the 
case  of  a  very  great  mob,  but  the  difference  lies  only  in  the 
greater  difficulty  of  proof  (f).  Where  the  purj^ose  of  slaughter 
M  taken  up  suddenfy^  strong  proof  of  accession  will  be  re- 
mixed (ff).  When  a  person  is  killed  in  a  brawl,  wliere  ei- 
tner  no  wound  given  by  any  one  individual  was  mortal,  or 
where,  if  a  mortal  wound  was  given,  and  with  the  intention  of 
killing,  it  cannot  be  said  by  what  individual,  all  who  have 
struck  are  ]puni8hed  arlntranly  (h).  Where  a  slaughter  is 
committed  m  a  sudden  quarrel  by  an  individual,  met  with 
others  for  a  lawfhl  act,  strong  proof  of  aeoession  against  any 
one  of  those  others,  charged  as  art  and  part,  will  be  reqair* 
ed  (i). 

A  person  is  guilty  of  the  murder,  as  an  accessary  before  the 
iact,  who,  knowing  the  mortal  purpose,  furnishes  the  imme- 
diate means  of  committing  the  d^,  those  means,  without 
which  it  either  could  not  have  been  done  at  all,  or  would  have 
been  done  in  a  quite  diflferent  manner ;  for  example,  flimish- 
ing  the  poison  or  arms,  or  providing  monc^  and  horses,  before 
the  fact,  in  order  to  fiicilitate  escape.  It  is  different  where  the 
asdstance  is  more  remote;  for  example,  lending  a  horse  to 
cany  the  murderer  to  a  different  quarter  of  the  country,  where 
the  man  is  against  whom  he  had  talked  of  having  revenge,  or 
the  like.  The  assistance  must  be  material  (J).  A  person  is  art 
and  part  by  giving  orders  to  kill  (k)  ;  by  hiring  to  kill  (IJ ; 
or  by  advising  it,  if  the  advice  be  direct  and  specw^  and  be  die 

fm)  Hume,  i.  SSl-4. 

(bj  IMd.  25A^7-  ^ej  Ibid.  2ft&                    fd)  lUd.  SSa^MSL 

re)  Ibid.  262.  r/j  Ibid.  263-6.                        fgj  Ibid.  90Sl.7; 

fh)  Ibid.  267-?.  (ij  Ibid.  269.                      fjj  Ibid.  260-272. 

(kj  Ibid.  27A  O)  Ibid.  275- 
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dmrlB  flitta  indneeiDeiit  (aj.  If  tihftpami  giviiig  the  eider 
to  idll  haw  aerioiufy  ooantennanded  it,  this  will  me  him,  if 
the  ooDDtsmaiid  veeeh  the  mmdorer  in  time,  otherwiae  not  (h). 
Though  the  order  only  extend  to  a  ffiievous  injmy,  the  penon 
smng  the  order  is  liaUe  as  a  murcterer,  if  death  follow  (c). 
The  peraon  giving^  the  order  to  Idll  is  liable,  though  there  may 
have  been  a  yaiiation  from  his  instructions  in  the  mode  of  eze- 
ciUinff  the  order,  as,  bjr  stabbing  in  place  of  shooting;  or 
thou^  the  person  employed  hare  kiUed  a  wrong  man  by  mis- 
take; but  not  if  the  person  employed  kill  a  man  different  from 
that  contained  in  his  order,  for  a  purpose  of  his  own  fdj.    ^ 

Accession  after  the  foct,  by  concealira  the  corpse,  assisting 
the  muxdocer,  expressing  approbation  (n  the  deed,  kc*  unlesa 
fortified  by  previous  instigation  or  assistancet  will  not  make  a 
man  art  and  part  of  the  muxder  (e). 

8.  Pumskmeni. 
Murder  is  nunished  with  des^,  and  confiscation  of  move- 
ables, ud  wiui  giving  the  body  to  be  dissected,  unless  ordered 
to  be  hung  in  chains  (^«  It  maybe  mentioned,  that  there  is 
BO  law  or  anthority  for  inflicting  any  indignity  on  the  remains 
of  the  sdfmuidever  (g). 

II.   CULPABLX  HOMICIDS. 

Culnable  homicide  is  of  different  kinds  and  degrees.  It  is 
culpable  homioide,  1.  Whoe  slaughter  follows  in  doing  a  law- 

fm)  Hume,  L  tJX  fbj  Ibid.  97a> 

fcj  lUd.  fdJ  lUd.  976-&  (€j  lUd.  27«-a. 

r/J  Ibid.  279.  fgj  Ibid.  29a. 

JVote^-^It  fleems  proper  to  mention,  with  regard  to  child  murder,  that  it 
WM  Ibnnerlj,  bj  statute,  held  to  be  proof  of  this  cfrime,  that  the  mother 
did  not  rr^w  her  pregnancr  before  the  Urth,  or  call  for  help  in  the  Urth, 
and  that  the  child  waa  found  dead,  or  waa  aminalng  (1690,  c  21) ;  but  tha^ 
bj  a  subaequent  statute,  those  circumstances  of  suspicion,  or  of  blame 
against  the  woman,  are  now  punished  only  with  imprisonment  not  exoeed- 
iSg  two  jeavB ;  ieaTing  the  oiaige  of  murder  to  be  established  bj  ordina- 
I7juoof  (49  Geo*  HI.  o.  14> 

tnth  regard  to  the  desertion  and  exposure  of  an  Infimt  child ;  if  this 
be  done  with  circumstances  shewli^  an  Intention  to  destroy,  and  d^th 
IhUosr,  this  of  course  ii  murder.  If  the  child  die,  br  connezicm  with  the 
exposure,  though  onlj  accidentally,  and  without  evidence  of  intention  to 
dettroj  It,  as  bj  being  tngnpled  on  by  cattle  in  the  field  where  it  was  left, 
this  seems  culpable  homidde.  Though  the  child  do  not  die,  its  desertion 
and  exposure  to  any  material  risk  of  perishing  ii  a  high  dime,  and  punish- 
able arbitrarily  according  to  the  circumstances.  It  h£  been  punlahed  with 
whipping  alon^  with  imprisonment  or  banishment  (Hume,  i  29A.)  In  the 
ordinary  caiie,  |t  will  require  a  higher  punishinent  than  justices  are  in  the 
use  of 'inliicting  (see  Jusikes^  sect.  Commission,  second  Assignment— 
J^unUhmmi) ;  but  justices  may  pxepue  for  trial  (see  Arrest^  j-^.) 
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fill  act  widMNit  due  caution  (a).  8.  Where  it  fidlowg  in  dcK 
ing  an  unlawful  thing,  fiw  exaoipte,  firing  guns,  or  throwing 
fire  works,  or  stones,  in  a  street,  though  without  pui^wse  of 
bodily  harm  (b)*  8.  Where  it  follows  unexpectedly,  on  a 
purpose  to  do  a  dight  bodily  injury ;  for  example,  firom  a  slight 
scuffle  between  two  persons,  or  firom  moderate  chastisement  in« 
flicted  by  a  teacher  upon  a  punil  (cj.  4.  Where  it  is  inflicted 
intentionally,  on  a  purpose  taken  up  suddenly  in  a  scuffle^  on 
account  of  some  senous  and  real  injury  to  the  person,  exciting 
pain  and  agitation,  and  inflicted  instantly  without  deUberation^ 
otherwise  it  is  murder  (dL  A  person  is  not  freed  from  the 
piilt  of  murder,  if  he  kill  an  officer  of  the  law  executing  an 
nrrq^lar  warrant  against  him,  unless  he  be  in  the  cbcnmstances 
of  bodily  injury  and  agitation  above  described.  If  in  any  case 
the  killmg  be  deliberate,  it  is  murder  (e). 

The  punishment  of  culpable  homicide  is  arbitrary,  and  pro« 
portioned  to  the  guilt  in  the  particular  case. 


III.  Casual  homicide. 
Where  slaughter  is  casually  committed,  by  a  person  who  is 
lawfully  employed,  and  who  neither,  has  a  purpose  of  bodily 
harm  to  any  one,  nor  has  been  wanting  in  reasonable  caution, 
he  is  of  course  not  punishable  f^J. 

IV.  Justifiable  homicide. 
Justifiable  homicide  is  that  which  the  killer  is  bound,  or 
entitled  to  commit  (g). 

1.  From  Public  Zhdy. 
The  foUowing  are  instances  of  this : — 1 .  Sentence  of  death 
lawfully  pronounced  by  a  judge  (even  where  he  has  erred, 
unless  the  error  be  gross  and  scandalous)  and  carried  into 
execution  by  a  magistrate,  or  officer  {m>perly  authorised  (h). 
St  Homici^  by  a  magistrate,  or  by  his  order,  necessarily  com- 
mitted in  suppressing  a  riot,  and  arresting  the  delinquents ; 
and  this  is  justifiabfe,  independently  of  the  riot  act  having 
been  read,  which  only  makes  the  conHnuatice  of  the  assembly 
beyond  a  certain  time  suppressible  by  force  (i)  (see  Riot), 
8.  Homicide  by  an  officer  of  justice,  or  those  assisting  him,  if, 
from  the  violent  and  powerful  resistance  of  the  criminal,  or  his 
and  more  especially  if  such  resistance  be  with  mortal 


fa)  Hume,  i.  828.  (h)  Ibid.  (c)  Ibid.  220-233. 

(d)  Ibid.  833-244.  fe)  Ibid.  244.249.  (f)  Ibid.  186.9. 

(g)  Ibid.  181.  (h)  Ibid.  189-191.  (i)  Ibid.  191-2. 
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mmpaim^  tluit  be  indispeiuible  towaids  taioBg  md  iecnring 
huD,  provided  there  M  no  plnn  and  gpoos  iireguUnri^  in 
the  immediale  frame  and  textai«  of  the  wamat  (a)*  There 
appears  to  be  bo  sniBcient  aatbority  for  belieying  Aat  the  o& 
Acet  has  power  to  kill,  on  the  delinquent  merely  fleeing  from 
the  ezecaUon  of  criminal  process.  4l  Homicide  on  resistanoe 
of  a  ciTil  warrant,  if  the  officer  have  evidence  that  his  life  wiD 
come  to  be  in  danger  on  his  persisting  in  exeaiting  the  war- 
rant (b).  5.  Homicide  by  a  soldier  or  sailor  on  duty,  if  an 
mttrageous  disturbance  be  raised,  so  that  he  cannot  e^ect  to 
peiseTere  in  maintaining  his  post,  without  bdng  overpowered, 
deprived  of  his  arms,  or  perhaps  of  his  life ;  or  if  the  homi- 
cide fi^ow  in  filing  at  a  vessel  neglectii^  to  bring  to,  when 
duly  ordered  to  do  so  by  a  vessel  or  boat  of  the  navy  fc). 
In  urgent  extremities,  the  soldier  may  act  without  order  of  his 
officer,  though  present ;  and>  in  simuar  extremities,  the  mili- 
tary party,  brought  by  the  civil  power  to  quell  a  riot,  may  act 
without  order  of  the  magistrate  (dj.  6.  Homicide  by  revenue 
officers  in  soiling  run  goods  from  a  smu^Ier,  if,  from  the  re- 
sistance  made,  this  be  indispendbly  necessary  to  make  good 
the  seizure;  but  still  due  tenderness  to  life  must  be  shewn  (e/» 
(See  Exdae  and  CuJriomsj  sect.  Seizures ;  sect.  Forcible  0£. 
fences  before  Justices ;  sect.  Forcible  Offences  before  Higher 
Courts.)  Force  seems  hardly  ju8ti6able  in  the  entries  and 
visitations  ordered  by  the  excise  laws,  as  they  are  secured  by 
}kigh  penalties  (J J. 

2.  From  Private  Duty. 
The  following  acts  of  homicide  are  justifiable  on  this  ground. 
1.  Homicide,  in  defence  against  an  attempt  to  commit  a 
felonyf^^.  The  strongest  case  of  this  class  is  an  attempt 
feloniously  to  kill  (difierent  from  danger  of  life  in  an  occasional 
quarrel) ;  for  instance,  suddenly  stabbing  a  person  from  be- 
^md,  or  rushing  out  upon  him  from  a  thicket,  and  presenting 
a  pistol  at  him.  The  person  attacked  in  this  way  is  not 
pUiged  to  retire ;  he  may  provide  for  his  security  by  opposing 
force  to  force,  though  to  tne  death  of  the  assailant.  Th» 
right  seems  common  to  all  the  individuak  of  the  party  which 
is  thus  attacked.  Those  attacked  seem  to  have  the  same 
powers,  in  pursuing  and  apprehending  the  felon,  which  an  offi- 
cer of  justice  would  have  (hX*  A  woman,  her  husband,  &thery 

(a)  Hume,  i.  192.  fb)  Ibid.  196-9.  fe)  Ibid.  199u20& 

(d)  Ibid.  208.  (e)  Ibid.  209-212.  (fj  Ibid.  212. 

rg;  Ibid.  (hj  Ibid.  212,  213. 
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broliier,  or  any  one  who  is  with  hor,  may  IcilU  in  hinderaaoo 
of  lape^  if  indiapenflibly  necessary  (a).  Resistance  to  death  is 
also  justifiable  on  an  invasion  of  one^s  property,  if  made  in  so^ 
a  felonious  and  forcible  manner  as  necessarily  occasions  fear; 
otherwise  ndt.  For  instance,  it  is  not  lawful,  mstead  of  seising^ 
instantly  to  stab  a  pickpocket,  or  to  shoot  a  thief  from  bdund  a 
hedge ;  or  to  kill  for  searching  for  g^ame  without  leave,  or  for 
puUmg  down  inclosures ;  none  of  these  trespasses  on  property 
Doing  coupled  with  an  assault  on  the  person  (for  toat  is  a 
more  delicate  question)  (bj.  But,  a  man  attacked  on  the 
highway  at  niffht,  in  a  solitary  place,  to  be  robbed,  m^  pre- 
vent and  chastise  the  felony  on  the  spot  (c)*  If  a  man  break 
into  another  man^s  house  at  night  to  commit  theft,  murder, 
rape,  or  hamesucken,  or  to  bum  the  house,  he  may  justifiaUv 
be  killed.  This  is  the  case  also,  though  he  have  not  entered, 
and  have  not  shewn  precisely  which  of  those  felonies  is  hi« 
object,  if  he  have  broken  the  safeguard  of  the  building,  or  be 
preparing  to  do  so,  and  persevere  in  his  intention  to  enter  (d)^ 
But  it  is  unlawful,  perhaps  murder,  to  shoot  him  without  warn- 
ing, while  he  is  standing  without,  and  the  safeguard  of  the 
building  is  still  unbroken;  or  intentionally  to  allow  him  to 
enter,  and  then  to  shoot  him  from  a  safe  station  within ;  for 
such  measures  shew  rather  a  desire  of  the  party  attacked  to 
shed  the  invader^s  blood,  than,  with  due  tenderness  for  that 
person''8  life,  to  defend  his  own.  But  it  is  different,  if  the  in- 
vader, notwithstanding  all  reasonable  means  to  scare  him,  open- 
ly persist  in  his  purpose  to  force  entry  fej.  If  a  man  be  as- 
saulted in  the  open  air  to  be  robbed,  or  if  his  house  be  attack-r 
ed  to  commit  thef^  murder,  rape,  or  hamesucken,  or  to  bum 
it  during  the  day,  he  seems  entitled  to  use  as  strong  meana 
of  defence  as  if  the  attack  had  been  made  during  the  night, 
provided,  from  the  situation  being  solitaiy,  or  other  circum^ 
stances,  he  have  no  other  means  of  deraice  (fj.  It  would 
seem  that,  in  some  rare  cases,  a  man  may  perhaps  even  kill  the 
person  depriving  him  of  his  property,  toough  the  first  taking 
was  not  forcible,  but  secret  and  theftuous ;  fo^  example,  if  he 
meet  a  thirf  riding  off  with  his  horse,  who,  being  called  to, 
refuses  to  stop,  there  being  no  other  likely  means  of  saving  the 
horse  (gj.  This,  however,  has  never  been  decided ;  and-  it 
may  not  be  prudent  in  any  man  to  make  the  experiment.  % 
Homicide,  in  defence  of  life,  on  a  sudden  quarrel     In  many 

(a)  Hume,  L  213. 

fbj  Ibid.  213-14.  re  J  Ibid.  rd)  Ibid.  214-15. 

feJ  Ibid.  215.  (fj  Ibid.  216.  (gJ  Ibid.  210. 


252  HOMICID£. 

sadi  caflesy  some  punisluiient  is  due  on  acooimt  of  vn&Tour. 
able  drcamstsnces.  In  cider  to  excolpale  the  accoaed  en« 
tifdy,  it  IB  neoessaiy  that  he  hare  given  the  mortal  Uow  while 
in  imminent,  instant,  and  real  dimmer  of  hia  life;  that  he 
could  not  otherwise  escBfe ;  that,  in  ttie  choice  of  weapons,  and 
aU  odier  particulars,  he  did  his  utmost  to  withdiaw  himsdf 
from  the  'ftay  without  shedding  blood ;  and  that  he  did  not 
l^ve  occasion  to  the  fatal  strife,  either  by  previously  appoint* 
mg  it,  as  in  a  duel,  or  by  giving  provoqUion  at  first,  whether 
by  personal  injury,  or  by  contumelious  e]q»c8sions  or  ges- 
tures (a).     (See  DueL) 

It  is  almost  unnecessary  to  observe,  that  both  humanity  and 
prudence  ought  to  induce  a  man  to  be  extremelv  reluctant  and 
cautious  in  raising  his  hand  against  the  life  of  another,  parti- 
cularly on  the  ground  of  private  duty;  and  that  all  possible 
means  ought  rather  to  be  used  for  securing  the  person  of  the 
deUnquent. 


HYPOTHEC. 


Hypothec  is  a  mode  of  securing  payment  upon  a  moveable 
subject ;  differing  from  pledge  in  tnis,  that  tne  subject  bur- 
dened remains  in  the  hands  of  the  debtor  (b).  It  is  noticed 
here  chiefly  on  account  of  its  affecting  the  diligence  of  poind- 
ing. 

It  may  be  dther  express,  t.  e.  formed  by  the  agreement  of 
parties ;  or  tacit,  t.  e.  constituted  by  law,  mm  the  presumed 
rntentbn  of  parties.  Of  the  former,  there  are  only  two  kinds 
admitted  in  our  law,  bonds  of  bottomry,  where  money  is  bor- 
rowed on  the  security  c^a  ship  or  her  freight,  and  loans  on 
respondentia^  where  it  is  borrowed  on  the  cargo ;  which  it  is 
sufficient  to  have  mentioned.  Of  the  latter  there  arc  various 
instances. 

I.  Lakdlord^s  hypothec  for  rekt. 
The  landlord^'s  hypothec  for  rent,  or  the  tenant^s  hypothec 
for  sub-rent,  is  the  most  important  instance  of  tacit  hypothec. 

1.  Rural  Subject. 
In  a  rural  subject,  i.  e.  a  subject  let  for  agrioilture  or  bus* 

(m)  Ibid.  217-2d8«  (h)  Erakine,  U.  0.  ftS.~4U.  2. 34. 
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Imidry,  the  landlord  has'a  hypothec  for  rent  both  on  the 
fruits  and  on  the  live  stock.  In  some  mferior  courts  he  is  also 
allowed  a  hypothec  on  all  other  subjects  brought  by  the  tenant 
upon  die  soil,  as  instruments  of  husbandry,  furniture,  ko. 
This  last,  however,  does  not  appear  ever  to  have  been  distinct* 
ly  acknowledged  by  the  sumeme  court  (a), 

(1.)  Pruiis. — ^The  landlord  can  detain  the^firuits  upon  the 
ffiound  against  any  person,  even  a  poinder,  attempting  to  carry 
diem  off.  And  he  can  recover  them,  if  they  have  been  car- 
ried off  (b).  He  may  recover  them  brevimanu^  of  his  own  au- 
thority, from  any  other  person  than  a  poinder,  if  he  do  so  <i^ 
recenHf  within  a  few  hours  (perhaps  24)  after  their  being 
carried  off  But  if  they  have  been  settled  on  the  ground  of 
the  purchaser  or  creditor,  he  must  apply  to  the  Judge  Ordi- 
nary. If  they  have  been  poinded,  he  cannot  recover  them 
without  the  authority  of  the  judge  ordinary  (c).  He  may 
ajpply  to  the  judge  ordinary  at  anj  time  before  warrant  for  de* 
hvenr  is  granted  upon  the  poinding.  The  right  of  recovery 
reaches  only  persons  contracting  immediately  with  the  tenant ; 
and  not  even  them,  if  they  purchase  the  iptum  corpus  of  the 
fruits  (not  by  sample  merely)  in  a  public  market  (a).  If  the 
rent  be  current,  the  purchaser  or  creditor  may  keep  the  whole 
fruits,  on  finding  caution  to  pay  the  current  rent  when  the  term 
shall  arrive  (e).  Without  caution,  the  purchaser  or  creditor 
cannot,  before  the  term,  carry  off  any  part  of  the  fruits,  though 
they  leave  enouffh  to  answer  the  rent  (f).  After  the  term, 
they  need  not  nnd  caution,  if  they  leave  enough  of  fruits  to 
cover  the  rent  (ff)»  But  they  seem  bound,  after  the  term, 
either  to  leave  enough,  or  to  pay  the  rent ;  caution  does  not 
seem  sufficient  (hj* 

Each  years  crop  is  hypothecated  for  the  rent  of  that  year 
of  which  it  is  the  produce,  whatever  be  the  conventional  terms 
of  payment ;  and  for  the  rent  of  that  year  only  (i).  It  re- 
mains hypothecated  till  the  rent  be  discharged.    And  seques- 

fa)  In  Aliaon  against  Creditors  of  Campbell,  Julj  1748,  Kilk.  Hjp.  & 
the  Court  thought  that  the  landlord  of  a  rural  tenement  might  retaUi  the 
tenant's  furniture ;  but  did  not  distinguish  whether  bj  a  hypothec,  or  bj 
an  ordinary  right  of  retention.  And  see  the  doubts  entertained  on  the 
Bench  in  M^Kenzie  againat  Crichtoo,  19th  June  1747 ;  Eldiiss,  Hjpb  Na 
IS.  (bj  firskine,  U,  &  68. 

fej  Ibid.  60 — ^Kilk.  Hypothec,  4.  fd)  Erskine,  iL  6.  00. 

rolbid.S9.  r/jlhid.  rg J  Kilk.  Hjrpothec,  i         r*^  Ibid. 

(ij  £rBkine*s  snudler  work,  iL  &  88 — Crawford  against  Stewart,  21st 
Jamiazy  1737,  in  C  Home,  No.  49,  and  in  Kilk.  Hypothec,  1,  and  reported 
18th  February  1737  in  Elchies.— Taylor  against  Davidson*  ISth  January 
1750,  in  Kilk  Hypothec,  8,  and  reported  llth  January  in  £lchie» 
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tntiM  IB  not  aeeemty  to  make  the  right  qpedal  upon  the 
fruitf. 

The  prooedotfe  (or  semMtnitioii  ead  for  sale,  bodi  of  the 
froita  and  of  the  liTe^atocK,  takes  phce  before  the  Ju^  Oidi- 
narjr.  But  it  may  be  proper  to  describe  the  proceduie  gene- 
raUy.  The  Umdloid  gives  in  a  petition  to  the  sheriff  or  other 
judge-ordinary  praying  for  sequestration  and  sale.  An  order 
IS  pronounced  sequestrating  the  effects,  appointing  them  to  be 
inventoried,  usually  by  the  clerk  of  court  or  his  assistants, 
and  appointing  a  copy  of  the  petition,  and  of  the  interlocutor 
sequestrating,  to  be  served  on  the  tenant,  and  him  to  lod^ 
answers  within  a  certain  short  time.  The  effects  are  accord* 
ingly  inventoried,  and  a  copy  of  the  inventory  is  delivered  to 
the  tenant ;  the  petition  and  interlocutor  are  served  on  the  ten- 
ant ;  and  when  tne  rent  becomes  due,  if  answers  have  not  been 
lodged,  or  if  a  sufiident  defence  be  not  stated,  warrant  is 
granted  to  some  indifferent  person,  usually  to  the  derk  of 
court,  to  sell  the  sequestrated  effects  by  public  roup  for  the 
rent  in  question,  and  for  the  expences  of  sale,  and  also  for  the 
expences  of  pocess  if  they  be  found  due.  They  are  sold  ac- 
cordingly. A  state  of  the  proceeds  and  of  the  rent  and  eau 
pences  is  made  out,  and  laid  before  the  judge,  who  grants  war- 
rant for  paying  the  rent,  and  the  expences  found  £ie,  to  the 
landlord,  and  for  paying  the  balance,  if  any,  to  the  tenant ; 
which  b  done  accordingly. 

(2.)  Live  Stock. — ^The  cattle  and  live  stock  brought  upon 
the  sround  are  also  hyjiothecated  to  the  landlord  for  the  rent 

The  right,  however,  is  not  real  to  all  eflfects  upon  every  in« 
dividual,  as  in  the  hypothec  on  the  fruits.  Seauestration  is 
necessary  to  make  it  so  against  a  purchaser  (though  not  against 
a  creditor  (a)  ^,  as  for  as  r^ards  recovery,  unless  there  be  col. 
Insion.  The  right  of  retention  is  the  same  as  in  the  fruits  (bj. 
Recovery  is  competent  against  a  poinder,  though  sequestration 
have  not  been  used  (c)  ;  but  not  via  fadHy  St  the  landlord's 
own  authority  (dj  ;  he  must  apply  to  the  judge  ordinary  to 
whom  the  poinding  is  reported. 

The  stock  is  hypothecated  for  each  year's  rent  successive- 
ly* It  ceases  to  be  hypothecated  for  anv  one  year,  three 
months  afker  the  last  conventional  term  of  payment  of  that 
year's  rent  (ej. 

(a)  Macdowsl  agtinst  Jainiefloii,  16th  Febnitrjr  178L 

(h)  Erakine,  ii  &  61 — ^Prin^^e  agalnft  Scott,  SSd  Julj  1738,  £lcUeSi 

fe)  Macdowatt  agiinst  JamiefOD,  •upnu 

(d)  Cnnie  against  Cimwford,  SSth  June  1746,  Kilk.  Hjpb  4. 

(€)  Erakine,  iL  6.  e2.^BeU,  3d  edit  IL  104. 
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Though  only  one  year'^s  rent  can  be  secured  on  one  sul^ect 
at  one  time,  there  may,  in  certain  situations,  be  a  subsisting 
hypothec  for  the  rent  of  two  years  between  the  crop  and  the 
stocL  Thus,  if  the  rent  for  one  year  be  payable  by  agreement 
at  Candlemas  and  Lammas  of  the  following  year,  and  if  the 
crop  of  the  second  year  be  produced  in  October  of  that  year, 
that  crop  is  hypothecated  for  its  own  rent  payable  in  the  third 
year ;  and  the  stock  is  at  that  time  hypothecated  for  the  first 
yearns  rent,  as  three  months  have  not  dapsed  from  the  last  oon* 
ventional  term  of  payment  of  that  years^s  rent. 

The  landlord's  right  of  hypothec,  over  both  the  ciop  and 
cattle  of  the  sub-tenant,  for  rent  due  by  the  tenant,  is  equally 
strong  and  extensive  as  over  those  of  the  tenant,  unless  he 
have  acknowledged  or  accepted  the  sub-tenant,  as  1^  taking 
rent  from  him*  But  even  in  that  case,  the  landlord  is  prefer* 
able  to  other  creditors  of  tlie  tenant,  for  the  rent  unpaid  (a). 

With  regard  to  cattle  belonging  to  strangers,  e,  g.  horses 
taken  in  to  graze,  the  landlord  has  no  hypothec  on  them  for 
the  tenant's  rent  (b) ;  but  he  may  detain  them  for  the  grasa. 
mail  due  by  the  owners,  for  which  he  is  preferable. 

S.  Urban  Subjed. 
In  an  urbm  subject,  that  is,  a  suJbgect  let  for  inhabiting,  car. 
lying  on  trade,  or  the  like,  though  it  do  not  happen  to  be  si. 
tuate  in  a  town,  the  landlord  has  a  hypothec  on  the  goods 
brought  into  it  by  the  tenant,  for  a  year  s  rent.  This  holds  in 
tacks  not  <mly  of  dwelling-houses,  Imt  of  all  tenements  which 
have  no  natural  fruits;  as  mills,  shops,  &c.  In  dwelling, 
houses  this  right  includes  household  stuff,  books,  plate,  paint* 
ings,  and  whi£ever  else,  the  property  of  the  tenant,  or  for  hia 
permanent  use,  is  brought  into  them  (cj.  It  extends  to  fur. 
niture  hired  by  the  tenant  (cL)  It  was  in  one  case  found  not 
to  extend  to  famiture  gratuitously  lent  to  the  tenant  (ej.  In 
a  later  caae,  it  was  found  to  extend  to  fiimiture  which  had  be> 
longed  to  a  bankrupt  tenant,  which  the  creditors  allowed  to  re. 
main  in  the  house  without  rent  (f).  This  case  is  represent, 
ed  in  the  report  as  establishing  the  general  doctrine  tnat  the 
hypothec  extends  to  furniture  lent  without  hire.  By  some, 
indeed,  it  is  considered  not  to  have  altered  the  rule  which  de. 

(9)  EnUne,  iL  6.  63. 

fbj  £nkine»  iUd.— Brown  against  SincUdr,  19th  November  1784..-JU>ss 
Alackie  aasinat  Nabony,  4th  December  178a  (eJ  Enkine,  a  6.  64. 

{dj  fic3l*s  Commentariea,  3d  edit  ii^  102,  and  cases  there  cited— Benson 
•nd  Bobertsoa  aaainst  Hepburn,  6th  June  1820. 

(€j  BeU*8  Com.  ibid*  (fj  Wilson  against  Sponkie,  17th  Dec.  1813, 
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termined  the  preyiouB  case,  bat  to  be  ratber  an  excepcion,  on 
the  ground  that  ctedit  fer  rent  was  oontinued  on  the  posses* 
sion  of  the  furniture  f'aj.  But  this  seems  questionable.  In 
mills,  &c  this  right  includes  the  utensils  brought  into  them 
by  the  tenant  (b). 

The  landloid  has  nearly  the  same  powers  over  this  sulgect 
of  hypothec  as  over  the  cattle  and  stocking  of  a  rural  subject. 
He  may  retain  itif  not  carried  off.  If  a  poinder  cany  it  ol^ 
that  person  must  dther  replace  it  or  pay  the  value  (cj.  If  a 
few  articles  have  been  sold  and  delivered  without  any  collusion 
or  ground  of  suspicion,  the  purchaser  is  safe,  if  there  have 
been  no  sequestration  obtained  (d).  The  tenant  of  a  shop  or 
warehouse  has,  of  course,  a  ereater  latitude  for  selling  than 
the  tenant  of  an  ordinary  dweUing-house.  The  landlord  does 
not  lose  his  hypothec  by  the  mere  expiry  of  the  term,  or  by 
the  removal  of  the  goods  on  the  term  day.  It  subsists  for 
three  months  longer,  by  sequestration  withm  which  time  he 
may  attach  them,  so  as  to  Inb  preferaUe  to  the  daim  for  the 
current  tennis  rent  (e). 

The  sequestration  and  sale  are  obtained  from  the  Ju^^ 
Ordinary,  in  the  manner  before  mentioned. 

The  claim  of  the  crown  for  taxes,  &&  is  preferable  to  the 
landlord'*8  hypothec,  unless  the  landlord  have  got  the  subject 
sold,  and  have  got  an  order  on  the  derk  to  pay  the  price  to 
him,  before  the  poinding  or  other  process  for  attachment  by 
the  crown  has  been  commenced  (f).  And  fiuther,  the  Iqps- 
lature  has  made  special  provision  in  the  ease  of  the  assened 
taxes,  and  which  is  referted  to  in  the  subsequent  acts  of  Par- 
liament relative  to  the  assessed  taxes,  that  no  moveable  eflfects 
are  to  be  taken  by  arrestment,  poinding,  sequestration,  or  other 
diligence,  or  by  any  ass^^tion,  unless  the  creditor  before  the 
sale  or  removal  pay  the  arrears  of  assessed  taxes  due  at  the 
time,  or  payable  for  the  yeir  in  which  such  diligence  is  used, 
provided  the  duties  be  not  churned  for  more  than  a  year ;  and 
on  payment  of  the  duties  for  a  year,  the  creditor  may  proceed, 
otherwise  the  effects  are  to  be  distrained  for  the  whole  of  tho 

fa)  BeU*s  Com.  3d  edit  it  lOS.  fbj  Entitle,  li  6L  •{U 

.   (ej  Jadnoa  against  land,  9th  July  17^^  Fakoner. 

rdj  Entine,  S.  6.  64. 

(ej  Chriatie  against  M'Pherson,  14th  December  1814. 

(^fJ  Ogllvie  a^inst  Wingate,  S9th  June  1791,  as  rerersed  in  the  Hduse 
of  Lords,  13th  June  1793 — JLesIie  against  Tweedie,  8d  December  1793U. 
Bobertson  against  Jardine,  Oth  Jubr  1803.  In  those  three  cases,  tlie  dalsi 
of  the  Crown  arose  upon  a  decree  of  Justices  of  peace,  under  the  exdise  kwa. 
.The  King  against  Jolmstone,  39th  June  1809,  in  Exchequer ;  B^  Sd 
edit  ii  64. 
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dultea  (a).  Under  this  protiflion,  the  crown  has  a  preference 
for  the  taxes  of  one  year,  even  though  the  process  for  attaob* 
ment  has  not  been  commenced.  This  preference  is  usually 
applied  to  the  current  year,  a  preference  for  the  years  in  ar« 
rear  having  usually  been  previously  secured  by  commencement 
of  the  crown  process. 

The  claim  of  a  fimn  servant  employed  by  a  tenant,  for  the 
wages  of  the  current  year,  is  preferable  over  the  crop  of  that 
year  to  the  landlord's  claim  upon  that  crop  under  his  hypothec 
for  the  year's  rent  due  by  the  tenant  (bj. 

II.  ()th£b  tacit  hypothecs. 

There  are  several  other  tacit  hypothecs ;  but  as  they  catf 
hardly  occur  before  justices  of  peace,  it  will  be  sufficient  just 
to  mention  them.  The  owners  of  a  ship  have  a  hypothec  (or 
rather  a  right  of  retention)  on  the  cargo  for  the  freight.  Fer« 
sons  repairing  a  shin,  in  a  port  whicn  is  foreign  with  regard 
to  her  (cjy  have  a  hypothec  on  her  for  the  expence.  ret-* 
sons  repairing  a  house  within  borough,  by  warrant  of  the 
Dean  of  Gkdld,  have  a  hypothec  on  the  house  for  the  ex- 
pence  (dj. 

See  RetenHaH'-^Poindinff — Pledge, 


IDIOTS  AND  FURIOUS  PERSONS 

• 

Curators  are  appointed  in  due  course  of  law  (not  by  jus« 
tices)  to  idiots  and  madmen.  The  powers  of  such  curators, 
and  the  obligations  under  which  their  offices  lay  them,  are  the 
same  as  those  of  tutors  to  pupils  (e).  (See  minors).  Their 
office  expires  either  by  the  death  of  the  person  under  cura- 
tory, or  by  his  radical  return  to  a  sound  Ihind  (f).  Such 
curators  are  more  properly  called  tutors,  from  the  extent  of 
their  powers. 

Sometimes  a  curator  bonis  is  appointed  by  the  Court  of 
Session  to  manage  the  affiiirs  of  tnose  who,  though  neither 
idiots  nor  madmen,  are,  from  some  other  cause,  as  estrone  old 
age,  unfit  to  manage  their  affidrs. 

fa)  43  Geo.  III.  c  150,  sect  33. 

(l^j  M'Glaihan  ngaiaat  Duke  of  AUiole,  29th  June  1819. 

fej  Hamilton  against  Wood,  29th  July  1788. 

(dj  Erakine,  ill  I.  34.  (e)  Ibid.  i.  7-  52.  (fj  Ibid. 

R 


858  tmoTs,  &c. 

It  is  the  dtttj  of  a  justice  ct  die  peace  to  get  fiiriofis  pe^^ 
sons  going  at  large  secured  till  thejr  be  pniperly  disposed  o£ 
If  they  be  not  immediately  taken  case  or  by  their  fhends,  or 
by  dieir  parisb,  it  b  usual  to  give  iatiiiiiation  to  the  procura- 
lor-fiscal  of  the  judge-ordinary  of  the  bouiidsy  in  order  that 
that  judge  may  dispose  of  them.  And  if  no  othef  arrangement 
eaQ  be  made  by  gating  their  fri^ids  to  take  care  of  them,  or 

Sr  getting  them  sent  to  some  suitaUe  place  of  confinement  at 
e  expence  of  their  parish,  the  usual  course  is  undeistood  to 
be  to  commit  them  to  jail  till  they  And  sure^  to  keep  the 
peace ;  in  which  course  they  continue  in  jail,  unless  otherwise 
properly  disposed  o£  B^t,  as  such  persons  are  improper  in- 
mates of  a  Jul,  it  seems  proper  to  aideavour  to  ^  than  dis* 
posed  of  otherwise  (a).  In  the  county  of  Edinburgh,  the 
usual  course  is  for  the  sheriff,  on  the  application  of  we  pro- 
tnrator-fiscal,  and  the  production  qf  a  medical  certLficate  of 
insanity,  to  grant  warrant  to  commit  such  persons  to  the 
bedlam  attached  to  the  charity  work-liouee  of  the  city,  die 
procurator-fiscal  granting  an  obligation  for  the  aliment,  for 
trhich  he  has  relief  against  the  parish  where  such  persons  were 
apprehended  (bj ;  and  it  is  believed  that  a  similar  course  is 
followed  in  other  counties  where  there  are  similar  means.  (Sec 
Crime  in  generalf  sect  Insanity. — Poor^  sect.  Legal  parish.) 


IMPRISONMENT. 


Impbtsonmei4T  is  to  be  noticed  here  only  as  a  mode  of 
executing  sentences  in  civil  cases. 

Justices  of  the  peace  cannot,  in  general,  use  imprisonment 
to  enforce  their  decrees  in  civil  cases  (cj.  It  has  been  found 
that  no  inferior  court  (except  magistrates  of  boroughs,  who,  in 
oartain  cases,  grant  acts  of  warding)  can  enforce  civil  decrees, 
even  for  performance  of  a  fact,  by  imprisonment  (dj.  The 
Court  of  Session  id,  by  various  statutes,  directed  to  grant  let- 
ters of  homing  and  caption  (imprisonment)  on  the  civil  de- 
qreps  of  ce^rt^on  inferior  judges ;  which  is  done  as  a  matter  of 

fa)  It  may  be  mentioned  that,  by  act  65  Geo.  III.  c.  69,  madhouses  are 
placed  under  the  control  of  the  sheriffs,  and  various  regulations  are  there 
made  with  regard  to  thenu 

fbj  See  Scott  against  the  Reverend  John  Thomson,  13th  Nov.  ISIS. 

fej  £r8l:ine,iv.  3.  16 — ^Blaw  asainst  Geddes,  9th  July  17^4. 

fdj  Murray  against  Biaset,  16th  May  1810. 
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course.  J^ut  jusdees  of  the  peiuse  are  not  inctaded  in  those 
statutes ;  and,  theiefore,  it  has  been  found  that  homing  and 
caption  are  not  competent  <m  their  decrees  (a). 

It  has  been  finind,  ho^eirer  (ahhongh  with  some  diffeienctf 
of  opinion  among  tibe  judges)  Aat,  as  a  matter  of  police  and 
by  andeat  usage,  sheriA  (and  the  same  must  apply  to  magiih' 
trates  of  bnr^^  as  judges  ordinary  widiin  theb  bounds)  may 
grant  summaoy  warrants  of  inqpiisonment  against  w<H'Iaiiefl 
who  desect  their  service,  till  they  find  caution  to  complete  the 
period  of  their  oDntract  of  service  (b).    But  it  has  been  found' 
that,  in  a  contract  of  service  for  a  limited  period,  it  is  not 
competent  for  a  judge  ordinaiy,  after  the  period  is  enired,  to 
grant  a  summary  warrant  of  imprisonment  to  compel  tne  woric- 
man  to  make  up  the  days  on  which  he  had  been  aosent  during 
the  stipulated  period,  no  wages  having  been  paid  for  the  time 
the  workman  was  absent  (c).    And  it  has  been  found  that  a 
judge  ordinary  has  no  power  to  crant  warrant  for  summary  im* 
prisonment  of  an  i^prentice  who  had  deserted  his  service,  **  un» 
*<  til  he  shall  find  caution  to  implement  and  fiilfil  his  part  of 
<*  the  indenture,^  upon  the  ground  that  he  could  only  be  re« 
quired  to  find  caution  to  return  to  his  service,  and  remain  in 
it  during  the  stipulated  period,  but  could  not  be  required  to 
find  caution  for  implementing  the  obligations  incumbent  cm 
him  generally  (d).     The  course  followed  in  practice  is  to 
present  a  petition  stating  the  facts,  on  which  the  workman  is 
apprehended  for  examination.     If  in  his  dedaration  he  admit 
tne  facts,  and  if  he  offer  no  defence,  warrant  is  immediately 
granted  to  imprison  him  till  he  find  caution,  under  a  suitable 
penalty,  to  return  to  his  service  and  continue  in  it  during  the 
stipulated  period.     If  he  do  not  admit  the  facts,  or  if  he  offer 
any  defence,  he  is  appointed  to  answer  the  petition,  and  the' 
case  proceeds  by  proof,  or  otherwise,  in  the  usual  summary  form ; 
and  the  workman  is  in  the  meantime  put  under  suitable  caution 
to  appear  at  all  diets  of  court  when  required.     (See  Soldiers^ 
sect.  Civil  Power  and  Courts). 

Where  judgment  is  given  both  for  a  fine  to  the  public,  and 
for  damages  to  the  private  party  (as  to  the  competency  of 
which  before  justices,  See  Justices^  sect.  Particulars  not  incom^ 
mission)  the  supreme  criminal  court  are  in  the  use  of  ordering 
the  delinquent  to  be  imprisoned  till  he  pay  the  damages  as 

fa)  Stevenson  against  Barclay,  0th  Mavcfa  175&— Fairley  and  oth^n, 
6th  July  180&  (b)  Rdd  against  Raeburn,  4th  June  1824. 

(e)  Campbell  against  Anderson,  6th  December  1835. 
(d)  M*Cfregor  against  Wright,  Sth  February  1826. 
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well  as  the  fine  (a).  The  same  coarse  is  said  to  be  foDowed 
by  the  justices  in  many  counties,  though  not  in  all  (b)*  But 
it  is  understood  that  the  greater  part  c?  sherifis  decline  to  im- 
{nison  for  the  damages  in  such  a  case,  on  account  of  the  differ- 
ence  between  the  supreme  and  inferior  courts,  and  leave  the 
pursuer  to  recover  wem  by  the  ordinary  legal  compulsitors, 
which  seems  to  be  the  more  adviseable  course.  For  exp^ces 
along  wiUi  a  fine,  see  Process^  sect  Procedure  on  Complaint. 

Justices  may  imprison  under  the  small  debt  act,  as  noticed 
under  that  head. 

A  civil  claim,  though  founded  on  a  criminal  act,  even  fraud 
or  theft,  is  not  a  ground  for  commitment  of  a  party  till  he  find 
caution  to  answer  to  the  action,  except  where  he  is  in  medita^ 
tianejiigce  (c)^    See  Process^  sect.  Civil  Cases^ 

A  person  cannot  be  apprehended  and  imprisoned  for  a  civil 
cause  on  Sunday,  or  any  day  appointed  by  the  state  for  humi* 
Uation  or  thanksgiving.  He  may  on  the  night  of  a  lawful 
day  (d)^  A  person  cannot  be  apprehended  in  the  sanctuary  of 
Holyrood- house  at  Edinburgh  for  imprisonment  for  debt,  pro- 
vided he  has  been  booked  within  24  hours  aflering  entering  the 
sanctuary  (e)  ;  and  even  though  he  has  not  been  booked,  the 
concurrence  of  the  bailie  is  necessary  (f).  But  he  may  be  im- 
prisoned in  the  Abbey  jail  on  a  decree  of  the  bailie  of  the  Ab- 
bey for  debts  contracted  within  the  sanctuary  (g). 

Neither  married  women  (see  Marriag^  nor  pupils,  (see 
Minors)  nor  peers,  nor  members  of  parliament,  during  the 
sitting  of  parliament,  or  for  forty  days  after  every  prorogation, 
or  forty  days  before  the  next  appointed  meeting,  can  be  im- 
prisoned for  a  civil  cause  (h) ;  nor  soldiers  (which  see)  for  a 
debt  under  L.£0 ;  nor  seaman  of  the  navy  (which  see)  for  a 
debt  under  that  amount* 

A  prisoner  for  debt  may  get  out  of  lail  by  a  sick  bill,  or 
under  the  Act  of  Grace,  by  authority  of  the  magistrates,  keep- 
'  ers  of  the  jail ;  or  by  a  ccssio  bonorum  before  the  Court  of 
Session.     But  none  of  these  fall  under  the  cognizance  of  jus- 
tices of  the  peace. 

For  imprisoning  a  fugitive  debtor,  see   Meditatio  Fugtr 
Warrant, — Border  Warrant. 

.  (a)  Hume,  iL  474.  (b)  Hutcheson's  J.  P.  8d  edit  i.  5291. 

(cj  Smith  against  Lilrely  and  Craufurd,  12th  February  ISlSt 
(d)  BeU*8  Com.  3d  edit  U.  479 — ^Thomson^s  Messenger,  p.  228. 
(•)  Grant  against  Donafaison,  lOth  January  1799.  (f)  Ibid. 

(p  Cockbum,  12th  June  1708,  Diet  ii.  361 ;  Fount  il  442 Townly 

against  Ogilvie,  24th  February  1810. 
(h)  ErSdne,  iv.  3.  25.— BeU*s  Com.  3d  edit  ii.  479. 
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For  imprisonment  in  criminal  cases,  see  ArrcH^  ^c.^^^Coni- 
VfiimerUjor  trial. — Ptmiahment. 

For  execution  in  dvil  cases.  See  Poindingj'^ArrMimefU. 
See  Wrongous  ImprisonmcfU. 


INCEST. 


Incest  is  the  crime  of  carnal  intercourse  between  persons 
within  certain  degrees  of  relationship.  These  degrees  are  those 
contained  in  Leviticus^  c.  xviii.  Parent  and  child :  grandfather 
and  grand-daughter :  brother  and  sister,  whether  uterine  or 
consanguinean :  nephew  and  aunt,  whether  by  father  or  mo- 
ther :  uncle  and  niece :  father  and  daughter-inJaw :  son  and 
step-mother:  father  and  step-daughter:  husband  and  wife^s 
daughter,  or  grand-daughter,  either  by  her  son  or  daughter . 
brotner  and  brother^s  wife;  there  are  doubts  of  brother  and 
brother^s  widow :  husband  and  living  wife^s  sister ;  there  are 
doubts  of  husband  and  dead  wife'^s  sister ;  woman  and  husband'^s 
nephew  by  his  brother :  man  and  grand-aunt  by  affinity.  Illicit 
commerce  with  two  brothers  or  sisters  seems  not  incest ;  but  it 
seems  cognisable  by  a  criminal  court.  With  regard  to  bastard 
relations,  intercourse  between  a  mother  and  a  son  is  incest ; 
there  seems  difficulty  in  carrying  it  farther.  It  is  essential  to 
guilt  that  the  accused  knew  of  the  relationship.  The  crime  is 
capital  (a).  The  attempt  to  commit  it  is  punishable  arbitrari- 
ly  (b). 

Justices  of  course  cannot  try  for  this  crime,  but  they  seem 
competent  to  precognosce  for  it  (see  Arrest,  Sfc) 


INJURIES,  REAL. 


Undee  the  term  Real  Injuries,  are  comprehended  those 
offences  against  the  person  which  are  not  comprehended  under 
separate  heads. 

Some  real  injuries  are  subject  to  a  precise  and  severe  punish- 

(a)  Hume,  i.  441-S.  (h)  Ibid,  44S. 
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flient  by  9ped$i  tkotates.  Certain  iniories  to  the  penmi,  by 
ahootiiig  at,  stabbing,  cutting,  atfeempung  to  poison,  throwing 
conodTe  siibatances,  be.  are  made  capital  by  atatnte  (see  Crime 
in  general,  sect.  Wrongful  act  necessary).  A  child  abore  16 
years  of  age  beating  or  curung  his  &ther  or  mother,  by  blood, 
IS  punishable  capitally ;  under  16,  but  past  pupillarity,  arbi- 
trarily (a).  The  assaulting  of  clergymen  was  (by  acts  passed 
during  great  animosity  between  the  Presbyterians  and  Episco- 
pals)  made  severely  punishable ;  if  with  intent  to  kill,  capital- 
ly ;  otherwise,  with  escheat  of  moveables  (bj.  Assaulting  any 
person  in  the  King^s  presence,  or  in  his  chamber,  &c.  or  in  hia 
palace,  is  an  aggravated  ofibnce,  but  not  capital  (ch  Inva* 
ding  any  of  the  King^s  officers,  or  any  member  of  the  session, 
or  secret  council,  on  account  of  service  done  to  the  King,  is 
capital  (d). 

At  common  law,  all  assaults  or  real  injuries  to  the  person  are 
punishable  arbitrarily.  Assault  with  intent  to  kill  is  punish- 
able with  the  highest  arbitrary  pains,  if  the  nerson  have  beat 
wounded ;  otherwise,  more  leniently.  Assault  with  intent  to 
ravish,  to  rob,  or  to  extort  a  deed,  is  also  highly  punishable. 
Mutilation  or  maiming  has  the  highest  arbitrary  punishment. 
The  Court  of  Justiciary  usually  remit  the  lowest  degree  of  as- 
sault to  an  inferior  judge  (e). 

Provocation  by  worcte  may  alleviate,  but  will  not  exculpate. 
Provocation  by  real  injuries  to  the  nerson  may  often  exculpate  ; 
but  the  party  invaded  must  keep  within  the  bounds  of  ulow- 
able  resentment;  and  no  considerable  interval  must  have 
elapsed  (f). 

Prosecution  by  the  person  iniured  is  excluded  by  his  remis* 
sion ;  and  both  by  him  and  the  public  prosecutor  by  the  li^se 
of  a  sufficiently  long  period  of  time ;  which,  however,  is  not 
precisely  fixed  (gj. 

The  lowest  class  of  real  injuries  or  assaults  may  be  tried  be- 
fore  justices  of  the  peace.  The  higher  classes  cannot ;  but  jus. 
tices  may  arrest  and  precognosce  for  them.     (See  Arrest,  ^c.) 

For  assaulting  judges,  see  Courts. 

See  Crime  in  general. — Breach  of  (he  Peace. 

fa)  1061,  c.  30 — Hume,  i.  318-320.  fh)  15S7i  c  27 1633, 

c.  7~1670,  c.  4.  fc)  Hume,  1.  321. 

(d)  1600,  c.  4.->Hume,  ibid.  ^e)  Hume,  i.  322^ 

(f)  Ibid.  326-330.  f^)  Ibid.  330-1. 
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INTBBBST. 

Intkebst  (questiong  vith  ra^ard  lo  whi^h  may  occur  be- 
fore justkcB  in  the  exercise  of  tneir  civil  jurisdiction)  is  the 
profit  due  by  the  debtor  of  a  sum  of  money  to  the  creditor,  for 
the  use  had  of  it  (a). 

It  is  frequently  due  by  agreement  express  or  tacit.  It  is 
in  many  cases  due  l^  law,  independently  of  special  agreement. 
It  is  due  on  bills  of  exchange,  inland  or  foreign  (b)^  and  on 
promissory  notes  (c).  It  is  due  on  a  sum  belonging  to  another, 
received  by  any  person,  which  formerly  carried  interest  (d). 
It  is  due  on  a  sum  paid  for  another  person  by  his  desire  (e). 
It  is  frequently  allowed  not  only  to  merchants,  but  to  others, 
as  a  recompence  for  the  want  of  their  money,  though  no  back* 
wardness  appear  in  the  debtor  (/).  It  becomes  due  on  any 
sum,  even  bygone  interest,  by  homiug  being  used  for  it,  and  the 
debtor  being  properly  denounced  rebel  upon  that  homing  at 
the  head  burgn  of  the  jurisdiction  of  his  residence  (gj.  It  is 
due  on  cess  (h).  In  short,  by  common  understancQng,  and 
ordinary  practice,  it  is  now  a  general  rule,  with  a  few  ex- 
ceptions, that  interest  is  due  on  money  advanced,  on  money 
withheld,  and,  in  general,  on  money  in  any  way  due  to  another, 
unless  there  be  ground  in  the  circumstances  of  the  case  to 
hold  that  interest  was  not  intended  to  be  demanded  (i).  It 
is  not,  however,  usually  due  on  a  loan  of  money,  unless  specially 
stipulated,  or  unless  such  condition  be  imphed  from  the  em- 
ployment or  course  of  dealbg  of  the  parties,  or  unless  repay- 
ment have  been  demanded  and  delayed. 

Interest  begins  to  run  from  the  oay  fixed  for  that  purpose, 
where  there  is  such ;  if  there  is  not,  from  the  stipulated  day 
of  payment ;  where  the  time  of  payment  is  optional,  as  in  bills, 
payable  at  sight,  from  demand ;  to  mandataries,  from  the  ad- 
vance ;  on  the  price  of  property  purchased,  from  the  accruing 
of  benefit  from  the  purchase ;  on  an  open  account  to  a  mer- 
chant, shopkeeper,  &c.  from  the  date  of  credit  usual  in  the 
trade  or  in  the  course  of  dealing  between  the  parties  (j)  ;  on 
cess,  when  six  months  due  (k)  ;  on  biUs,  from  their  date  in 

(a)  Ersklne,  iH.  3.  75. 

(bj  1681,  c.  20.--1690,  c.  36.  (c)  12  Geo.  III.  c.  79, 

sect.  36,  made  perpetual  by  23  Geo.  III.  c.  18,  sect  56. 

(dj  Erskitic,  ii.  3.  79.  (ej  Ibid.  80.  (/J  Ibid.  80. 

(g)  Ibid.  77 — ii.  5.  56.  (h)  1C86,  c.  2. 

(i)  See  BeU*s  Com.  4th  edit.  i.  559. — Crawford  and  Stark  against  Ber- 
tram and  others,  15th  M»y  1812.  (})  Bell,  ii.  391-8. 

(k)  1680,  c.  2. 
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case  of  non-acceptanoe ;  and  ftam  didr  fidling  due,  in  case  of 
acceptance  and  non-payment  (a)  ;  on  promissory-notes  as  on 
bills  (b).  .  ' 

tt  is  not  ttsoally  admissible  upon  interest  It  cannot  exceed 
five  per  cent,  upon  debts  due  in  this  country.  See  Usury. — 
Pledge^  sect.  By  sti^tute. 


JUSTICES  OF  THE  PEACE. 

I.  History  akd  appointment. 

Justices  of  the  Peace  are  persons  appointed  by  royal  com- 
piission  to  keep  the  peace  witlun  certain  kmits,  and  for  the  exe- 
pution  of  matters  entrusted  to  them  by  the  commission  and  by 
particular  statutes. 

They  were  introduced  into  Scotland  towards  the  end  of  the 
sixteenth  century  (c)^  in  consequence  of  its  turbulent  state. 
They  have  had  their  office  greatly  improved  by  various  enact- 
ments since  that  time.  A  number  of  general  regulations  for 
them  were  made  by  Parliament  in  IGIT,  which  w^re  re-enacted 
in  nearly  the  same  terms,  with  some  additions,  in  1661 ;  and 
these  two  acts  (d)  are  still  considered  as  the  general  code  with 
regard  to  the  duties  of  the  office  in  Scotland.  Under  these 
acts,  however,  the  powers  of  the  justices  were  crampe^  by  some 
unnecessary  or  hurtful  restrictions.  But,  upon  the  union  with 
England,  all  those  restrictions  were  removed ;  and  Justices  of 
the  peace  in  this  country  were  vested  with  the  same  powers  for 
the  preservation  of  the  peace  as  those  in  England  (e). 

Certmn  dignified  persons,  among  others  tne  Privy  Council- 
lors, the  Judges  of  the  three  Supreme  Courts  of  Session,  Jus- 
ticiary, and  Excheauer,  the  Lord  Advqcate,  and  the  Solicitor- 
General  of  Scotland  for  the  time,  are  appointed  justices  of  the 
peace  in  the  commission  for  each  county.  The  other  persons 
named  in  the  commission  are  persons  more  immediately  con- 
nected with  the  county. 

No  particular  qualification  in  rank  or  property  is  necessary 
in  this  country  to  entitle  persons  to  act  as  justices  of  the 
peace  (f)^  though  certain  restrictions  in  these  respects  are, 

(a)  1081,  c.  20 — 1696,  c  36. 

\b)  12  Geo.  III.  c.  72,  sect.  36,  made  perpetual  by  S3  Geo.  III.  c.  18. 
gect.  55.  (c)  1587,  c.  82 — 1609,  c  7. 

(d)  1617,  c,  8 — 1661,  c.  3&  (e)  6  Anne,  c.  6,  and 

Conumssion.  (f)  Hutcheson*a  J.  P.  3d  edit  i.  4l% 


1 


JUSTICES  OF  THE  PEACE.  065 


Eh  propriety,  observed  in  diflferent  countieB.    There  is,  how- 
a  dtsqualification  introduced  by  an  act  of  Parliament, 
tt  no  solicitor  or  procurator  in  any  inferior  court  in  Scotland, 
jtlie  partner  of  any  such  person,  shall  continue,  or  be  a  jus-* 
^  of  the  peace,  or  act  as  such  in  any  county  in  Scotland, 
^Ue  he  or  his  partner  shall  continue  in  the  business  or  (nrao^ 
of  solicitor  or  procurator  in  any  inferior  court  (aj, 
lefore  entering  upon  theb  o£Sce,  Justices  must  swear  (in 
the  terms  mentioned  afterwards)  that  they  shall  perform  their 
duty  fidthfully  and  impartially.     They  must  also  take  the  oaths 
required  to  be  taken  by  all  persons  in  public  trust  (bj.     (See 
OathsJ. 

II.  Nature  of  thb  office. 
The  powers  and  duties  of  justices  can  be  fully  known  only 
by  considering  in  detail  the  various  articles  falling  under  their 
cognizance.  But  it  seems  proper  to  make  general  mention  of 
them  here.  The  most  important  particulars  arc  contained  in 
the  royal  commission  and  tne  oath  of  office.  These  shall  there- 
fere  be  here  given,  with  a  few  remarks  on  the  particulars  con. 
tained  in  them.  A  few  particulars  not  contained  in  these  AaU 
then  be  mentioned. 

1.  CommMsion  and  Oath,  wUk  Remarks. 

(1.)  Comm%H8um  of  the  Peace.-^^^  Greorge  IV.  by  the  grace 
<<  of  Grod  of  the  united  kingdom  of  Great  Britain  and  IreUnd, 
<<  King,  Defender  of  the  E^th,  To  [Here  the  justices 

<*  are  named].     Greeting. 

[First  assignment]. — Enow  ye,  that  we  have  assigned  you, 
<*  jointly  and  severally,  and  every  one  of  you,  our  justices,  to 
<<  keep  our  peace  in  our  county  of  M ;  and  to  keep,  and  cause 
<^  to  be  kept,  all  the  ordinances  and  statutes  for  the  good  of 
^*  our  peace,  and  for  the  preservation  of  the  same,  and  for  the 
<<  quiet  rule  and  government  of  our  people,  made  in  all  and 
«  singular  their  articles  in  our  said  county  (as  well  within  li- 
<^  berties  as  without),  according  to  tlie  force,  form,  and  effect 
<<  of  the  same ;  and  to  chastise  and  punish  all  persons  that 
<^  offend  against  the  form  of  those  ordinances  or  statutes,  or 
^*  any  one  of  them,  in  the  aforesaid  county,  as  it  ought  to  be 
*^  doAe,  according  to  the  form  of  those  ordmances  and  statutes ; 

(a)  6  Geo.  IV.  c*  4S,  sect-  27-  This  \b  a  section  of  the  ameU  debi  acL 
But  it  is  a  general  disqualificatioii,  and  is  not  coniined  to  proceedings  under 
the  smaU  debt  act.  It  was  adopted  (mutatis  mutantUs)  Irom  a  clau^ic  in  an 
English  statute  introducing  a  general  disqualification  of  a  similar  Icind  in 
that  country.  (bj  Kraliiue,  i.  %  3. 
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**  and  to  cause  to  oone  befoire  you,  or  any  one  of  you,  all  those 
<<  who,  to  any  one  or  more  m  our  people,  concerning  thor 
^<  bodies  or  the  firing  of  their  houses,  have  used  threats,  to  find 
<^  sufficient  security  for  the  peace,  or  their  good  behaviour  to* 
^^  vaids  us  and  our  people ;  and  if  they  shall  refuse  to  find 
<<  such  security,  then  them  in  our  prisons,  until  they  shall  find 
<<  such  security,  to  cause  to  be  safely  kept^  , 

This  first  assignment  authorises  any  one  justice  to  take  the 
proper  steps  for  preventing  breaches  of  the  peace,  and  for  get* 
ling  any  person  guilty  of  a  breach  of  the  peace  brought  to 
trid.  One  justice  out  of  court  may,  by  a  warrant  directed  to 
a  constable  or  other  proper  person,  order  suspected  houses  to 
be  searched,  or  suspected  persons  to  be  apprehended,  and 
brought  before  him  to  be  examined,  or  bound  to  the  peace. 
He  can  also  precognoeee  witnesses  in  a  criminal  case,  and 
comiHit  the  accused  to  jail  for  farther  examination,  or.  for 
trial.  (See  Arrest^  ^c.-^CammUment  Jbr  Trial — Search 
Warraini.'^urety  of  the  Feme. — Surehf  Jbr  the  Good  Beha» 
vhurj. 

In  certain  cases,  noticed  in  thdr  places,  the  powers  of  a 
single  justice  are  more  extensive. 

Justices  are  authorised  to  act  '<  as  well  within  liberties  as 
^*  without.^  And  in  Scotland  county  justices  are  in  the  use  of 
acting  in  and  fbr  any  city  comprehended  within  their  county. 
Thus  the  justices  of  Mid-Lothian  act  even  in  and  for  the  dty 
of  Edinburgh,  and  hold  their  quarter-sessions  there ;  for  thoimn 
k  has  a  separate  establishment  of  sheriff's  and  justices  of  the 
peace,  it  does  not  strictly  form  a  county  of  itself ;  it  has  not  s 
privative  jurisdiction. 

[Second  assignment] — ^'  We  have  also  assigned  you,  and 
f  <  every  two  or  more  or  you,  of  whom  any  of  you  the  afi)resaid, 
^<  [here  the  justices  before  named  are  again  mentioned],  we 
**  will  shall  be  one,  our  justices,  to  inquire  the  truth  mmre  rally, 
f*  according  to  the  law  and  custom  of  the  land,  of  all,  and  all 
f*  manner  of  felonies  or  ca^tal  crimes,  poisonings,  enchant- 
f^  ments,  sorceries,  arts  magic,  trespasses,  forestallings,  rcgrat« 
f  <  ings,  ingrossings,  and  extortions  whatsoever ;  and  of  all  and 
f*  singular  other  crimes  and  o£Pences,  of  which  the  justices  of 
<^  our  peace  may  or  ought  lawfully  to  inquire,  by  whomsoever, 
f*  and  after  what  manner  soever,  in  the  said  county  done  or 
^<  perpetrated,  or  which  shall  happen  to  be  there  done  or  at- 
«<  tempted ;  and  also  of  all  those  who,  in  the  aforesaid  county, 
<<  in  companies,  against  our  peace,  in  disturbance  of  our  peo- 
^<  pie,  with  armed  force,  have  gone  or  rode,  or  hereafter  shall 
'^  presume  to  go  or  ride  ;  and  also  of  all  those  who  have  there 
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<^  iam  in  wait,  or  hereafter  diall  presmne  to  lie  in  wait,  td 
<^  maim,  or  cut,  or  kiU  our  people  t  and  also  of  all  yictuaUers, 
^'  and  all  and  singalar  oAer  persons  who,  in  the  abuse  of 
*^  wewhts  or  measures,  or  in  selling  victuals  i^ainst  the  fomi 
'^  of  Uke  ordinances  and  statutes,  or  any  one  of  them  therefiit 
**  made,  f<nr  the  common  benefit  of  our  people,  have  offended, 
^  or  attempted,  or  hereafter  shall  presume  to  offend  or  attempt ; 
^*  and  also  of  all  sherifis,  bailiffs,  Stewarts,  constables,  keepers 
*^  of  gaols,  and  other  officers,  who,  in  the  execution  of  their  of- 
<<  fices,  about  the  premises,  or  any  of  them,  have  unduly  be« 
^*  haved  themselves,  or  hereafter  shall  pesume  to  behave  theoi. 
^  selves  anduly,  or  have  been,  or  shall  happen  hereafter  to  be 
*^  careless,  remiss,  or  negligent  in  our  aforesaid  county ;  and 
^'  of  all  and  singuW  articles  and  circumstances,  and  aU  other 
*<  things  whatsoever  that  concern  the  premises,  or  any  of  them, 
<^  by  whomsoever,  and  after  what  manner  soever,  in  our  afore^ 
**  said  county  done  or  perpetrated,  or  which  hereafter  shaU 
^^  there  happen  to  be  done  or  attempted,  in  what  manner  so- 
^  ever ;  and  to  ini^iect  all  indictments  or  libels  whatsoever,  so 
<*  befoie  vou,  or  any  of  you,  taken,  or  to  be  taken,  or  before 
^  otheis  late  our  justices  of  the  peace  in  the  aforesaid  county 
*<  made  or  taken,  and  not  yet  determined ;  and  to  make  and 
**  continue  processes  thereupon  against   all  and  singular  the 
**  persons  so  indicted  or  accused,  or  who  before  you  hereafter 
**  shall  happen  to  be  indicted  or  accused,  until  they  can  be 
<^  taken,  surrender  themselves,  or  be  outlawed,  or  declared  re- 
<*  hds ;  and  to  hear  and  determine  all  and  singular  the  fdo- 
<<  nies,  capital  crimes,  poisonings,  enchantments,  sorceries,  arts 
*<  mi^c,  trespasses,  forestallings,  regratings,  ingrossings,  ex- 
«<  feorticsis,  unlawftil  assemUies,  indictments  aforesaid,  and  aH 
<*  aad  singular  other  the  premises,  according  to  the  laws  and 
*'  statutes  of  the  kingdom,  as  in  the  like  cases  it  has  been  ac- 
«  customed  or  ought  to  be  done ;  and  the  same  ofienders,  and 
«  every  of  them,  for  their  offences,  by  fines,  ransoms,  anerda- 
**  ments,  forfeitures,  and  other  means,  as  according  to  the  law 
<<  and  custom  of  the  land,  or  form  of  the  ordinances  or  statutes 
<*  aforesaid,  it  has  been  accustomed  or  ought  to  be  done,  to 
<'  diastise  and  punish ;  provided  always,  that  if  a  case  of  dif- 
<<  ficttlty,  upon  the  determination  of  any  of  the  premises  before 
<<  you,  or  any  two  or  more  of  you,  shall  happen  to  arise,  then 
"  let  judgment  in  no  ways  be  given  thereon  before  you,  or  any 
"  two  or  more  of  you,  unless  in  the  presence  of  one  of  our  jus- 
**  tices,  or  of  one  of  our  justices  appointed  to  hold  courts  of 
<^  circuit  in  the  aforesaid  county.*" 

This  secon4  assignment  comprehends  those  matters  of  which 


868  JUSTICES  OF  THE  PEACE. 

two  or  more  Justices  may  take  oo^^nuance  for  trial.   It  appears 
to  gire  to  the  Justices  power  to  judge  of  the  highest  crimes. 
And,  in  Enghmd,  they  do  jud^  in  important  cases  with 
juries ;  which  is  necessary,  as  the  sherifb  tnere  have  not  now 
(though  they  at  one  time  had  (a)  )  the  extensive  judicial  powers 
held  by  the  Scots  sherifis.     But,  in  Scotland,  the  power  of 
Justices  of  the  peace  is,  from  the  circumstance  of  their  never 
using  juries,  limited,  in  judging,  to  pet^  delinquencies.  They 
seem,  however,  competent  to  judge  m  all  petty  crimes  tending 
to  the  disturbance  of  public  tranquillity  (except  defamation 
not  accompanied  by  a  threatening  of  a  breach  of  the  peace  (bj  ), 
where  the  libel  concludes  only  for  fine  or  imprisonment,  or 
perhaps  banishment  from  the  county  (see  Punishment) ;  par* 
ticularly  breaches  of  the  peace  and  petty  acts  of  theft  or  pick* 
ery.     The  precise  limit  of  their  cnminal  jurisdiction  is  very 
liable  to  controversy  (c) ;  but  it  is  better  that  they  should  keep 
within  their  commission  than  that  they  should  exceed  it; 
particularly  as  the    other  criminal   establishments    in   this 
country  are  so  perfect  and  so  efficacious.    In  a  recent  case,  where 
justices  had  inflicted  a  high  tine  for  wilful  imposition^  fraud,  and 
cheating,  and  had  decided  the  accused  infamous,  the  Court 
of  Justiciary  did  not  seem  to  doubt  that,  from  usage,  jus- 
tices could  competently  judge  in  charges  of  such  magnitude ; 
but  they  expressed  very  strong  opinions,  that  cases  which 
are  truly  infamous  should  be  tried  (whatever  the  conclusions 
of  the  libel  may   be)  only  by  a  court  which  proceeds  with 
a  jury ;  so  that  the  in/bmia  jurUf  if  due,  may  be  imposed ; 
and  they  were  of  opinion  that«  when  a  procurator-fiscal  has 
doubt  as  to  a  charge  being  of  that  nature  which  it  is  pn^er 
for  his  court  to  try,  he  ought  to  transmit  the  precognition  to 
the  agent  for  the  Crown  at  Edinburgh,  for  instructions  (dj. 
In  a  still  more  recent  case,  in  which  the  owner  of  a  horse, 
which  was  killed  by  his  servant  crueUy  thrusting  a  stick  down 
its  throat,  had  brought  a  prosecution  for  punishment  and  dam- 
ages before  the  justices  of  Roxburgh,  with  concourse  of  their 
procurator-fiscal  (the  counsel  for  the  Crown  having  declin- 
ed to  prosecute  before  the  Court  of  Justiciary,  and  the  procu- 
rator-nscal  of  the  Sheriff-court  having  declined  to  insist  in  a 
prosecution  before  the  Sberifl),  and  in  which  a  bill  of  advoca- 
tion was  presented*  chiefly  on  the  incompetency  ot  the  justices, 

fa)  Bacon's  Abridgement,  Sheriff. 

r  6;  Sharp  against  Maxwell,  11th  July  1711 ;  Diet.  11.508;  Forbes.-^ 
Bell  against  Bundas,  4th  February  1752.  (e)  Hume,  2d  edit  IL  67. 

ftij  Advocation,  Watson  and  Ramsay  against  Meek,  27th  January  1813, 
in  Justiiciary  Court. 
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the  Court  of  JosCidaxT-  ^^  find  that,  although  offences  of  the 
**  nature  specified  in  the  original  compUint  may .  competently 
<*  be  tried  by  the  justices  of  the  peaoe^  yet  that  it  is  not  expe- 
**  dient  to  proceed  before  that  court  in  the  present  case ;  and 
**  therefore  remit  to  the  justices  of  peace,  with  this  instruction, 
**  that  thqr  dismiss  the  complaint ;  but  without  prejudice  to 
**  the  prosecutor  to  prosecute  the  defender  ck  fuwo  before  the 
*^  Sheriff,  or  otherwise  as  it  should  seem  had  been  recom- 
*<  mended  to  him  by  the  Crown  i^nts."^  (a).  Justices  can 
take  cognizance  of  the  more  atrocious  crimes,  only  to  the  eflfect 
of  preparing  them  for  a  higher  tribunal,  by  securing  the  delin- 
quent, and  collecting  the  necessary  evidence.  See  Arrest^  &c. 
Justices  cannot  act  judicially,  to  judge  and  determine  any 
case,  unless  two  be  present.  (See  Sessions).  It  is  unneces- 
sary to  notice  the  distinction  of  certain  of  their  number  being 
of  the  quarumj  as  that  was  never  observed  in  this  country. 

Thqr  are  directed,  in  cases  of  difficulty,  to  decide  only  iu 
presence  of  **  one  of  our  justices,  or  of  one  of  our  justices  ap- 
*'  pointed  to  hold  courts  of  circuit  in  the  aforesaid  county  ;^ 
which,  when  applied  to  the  law  of  Scotland,  must  be  understood 
of  a  Lord  of  Justiciary ;  but  there  have  been  few  instances  of 
Scotish  justices  exercising  such  extensive  jurisdiction  (b). 

(Charge  to  the  justices.) — ^^  And  therefore  we  command 
*^  you,  and  every  of  you,  that  to  keeping  the  peace,  ordinances, 
*^  statutes,  and  all  and  singular  other  the  pemises,  you  dili- 
*<  gently  apply  yourselves ;  and  that  at  certain  days  and  places, 
*<  which  you,  or  any  such  two  or  more  of  you,  (as  is  aforesaid) 
shall  appoint  for  these  purposes,  into  the  premises  you  make 
inquiries,  and  all  and  singular  the  premises  hear  and  deter- 
mine, and  perform  and  fulfil  them  in  the  aforesaid  form, 
<<  doing  therem  what  to  justice  appertains,  according  to  the  law 
**  and  custom  of  the  land ;  saving  to  us  the  amerciaments  and 
<<  other  things  to  us  therefrom  belonging.'" 

(Charge  to  the  Sheriff) — '*  And  we  command,  by  the  tenor 
**  of  these  presents,  our  idieriff  of  M.  that,  at  certain  days  and 
*^  places,  which  you,  or  any  such  two,  or  more  of  you,  (as  is 
^^  aforesaid)  shall  make  known  to  him,  he  cause  to  come  before 
**  you,  or  such  two  or  more  of  you,  (as  aforesaid)  so  many  and 
^'  such  good  and  lawful  men  of  his  bailiwick  (as  well  within 
**'  liberties  as  without),  by  whom  the  truth  of  the  matter  in  the 
**  premises  shall  be  the  better  known  and  determined.'" 

This  does  not  apply  in  Scotland,  juries  not  being  used  by 
justices  of  the  peace  here. 

^a)  Advocatioti,  Fisher  against  Robertson  and  Smith,  I4th  Januanr 
181&  (bj  Erskine,  i.  4.  1& 
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• 

(ttoIU  of  the  pesoe.)— <*  We  abo  connoiiid  the  keepers  of 
<*  the  rolls  of  our  peace,  in  our  coon^  aforesaid,  to  bnng  be* 
«  fore  you,  at  the  days  and  placea  afevesaid,  the  initB,  pre- 
<^  cepts,  prooessesy  and  indictments  aforesaid,  that  tbw  tMkj  be 
*'  inspected,  and  by  a  due  course  determined,  as  is  aforesaid. 

<<  In  witness  whereof,  we  have  erased  these  our  letters  to 
**  be  made  patent    Witness  ourself,  at  Westminister,^  8ic. 

(S.)  Oaih  of  office. — <«  Ye  shall  swear  that,  as  justice  of  the 
*'  peace  in  the  county  of  M.  in  all  artides  in  the  King^s  com- 
*<  mission  to  you  directed,  you  shall  do  equal  right  to  the  poor 
'*  and  to  the  rich,  after  your  cunning,  wit,  and  power,  and 
<<  after  the  laws  and  customs  of  this  r^ihn,  and  statutes  there- 
*<  of,  made :  And  ye  shall  not  be  of  counsd  with  any  person  in 
**  any  quarrel  hanging  before  you :  And  that  ye  hold  your 
*'  sessions  after  the  form  of  the  statutes  thereof  made :  And 
*<  the  issues,  fines,  and  amerciaments,  whiQh  shall  happen  to 
«  be  made,  and  all  forfintures  which  shall  fall  befogs  you,  ye 
<<  shall  truly  cause  to  be  Altered,  without  any  concealment  or 
«'  embenling,  and  truly  send  them  to  the  King^s  Exchequer : 
**  Ye  shall  not  let  for  gift,  or  other  cause,  but  well  and  truly 
<<  ye  shall  do  your  office  of  justice  of  the  peace  in  that  behalf! 
'«  And  that  you  take  nothing  for  your  office  of  justice  of  the 
<<  peace  to  be  done,  but  of  the  King,  and  fees  accustomed,  and 
<<  costs  limited  by  statute :  And  ye  shall  not  direct,  nor  K*8tt8e 
<*  to  be  directed,  any  warrant  by  you  to  be  made,  to  the  par- 
*^  ties,  but  ye  diall  direct  them  to  the  bailiffs  of  the  said  coun* 
^*  ty,  or  other  the  King'^s  officers  or  ministers,  or  other  indif- 
^<  ferent  persons,  to  do  execution  thereof.     So  help  you  God.** 

This  oath  (which  is  annexed  to  the  commission)  is  now  al- 
ways taken  by  justices  of  the  peace  in  Scotland,  instead  of  the 
oath  contained  in  the  general  Scots  acts. 

2.  Particulars  noi  in  Commission  or  Oaih. 

The  general  jurisdiction  of  justices,  independently  of  parti- 
cular enactments,  relates  only  to  the  presenration  or  the  peace. 
Thus,  they  cannot  ordain  a  minister  and  kirk  session  to  pro- 
claim banns  of  marriage  (a) ;  and  they  cannot  judge  in  a  com- 
plaint for  shooting  pigeons,  founded  on  the  acts  1567,  c.  16, 
and  1597,  c.  370  (b) ;  these  acts  having  passed  before  their 
appointment,  and  not  having  been  specially  committed  to  them 
afterwards.     (See  Pigeons,) 

They  have  the  execution  of  various  penal  statutes  commit- 

(a)  Hairgrieve  and  Donaldson  against  Minister  and  Kirk-session  of  I  Jn- 
ton  and  Eckford,  13th  July  1749,  in  Kilk.  Jurisdiction  of  Justices,  No.  & 
(bj  Murray  against  TumbuU,  I9th  January  1797- 
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ted  to  them,  particalarly  regarding  rural  economy,  e.g.  FkmU 
ing  and  Endosing^  t^c. 

They  judge  m  «  numerous  and  important  class  of  questions 
with  regard  to  the  revenue,  not  only  excise  and  customs^ 
which  are  permanently  placed  under  their  jurisdiction,  to  a 
certain  CKtent^  but  other  branches  of  the  revenue,  of  a  more 
temporary  and  changeable  nature,  which  are  frequently  placed 
under  their  jurisdiction,  to  a  certain  extent,  by  the  acta  £rom 
time  to  time  passed  with  r^rd  to  those  branches. 

They  have  various  important  ministerial  duties  committed 
to  them ;  e.  g.  Highways^  ^x*  (a). 

With  regard  to  their  dvil  jurisdiction,  the  small  debt  act 
opens  to  them  a  wide  field,  which  has  made  it  necessary  to 
insert  several  articles  in  this  summary,  for  which  there  would 
not  otherwise  have  been  occasion.  Independently  of  the  small 
debt  act,  they  judge  in  the  aliment  of  natural  children,  from 
the  connexion  which  the  subject  has  with  the  public  police ; 
and  in  servants^  wages,  by  usage,  resting  partly  upon  statute ; 
but,  it  appears,  in  no  other  merely  civu  action.  Special  sta- 
tutes have  conferred  upon  them  jurisdiction  with  regard  to  the 
expence  of  march  fences,  and  the  straightinff  of  marches ;  and 
also  perhaps  with  regard  to  the  damage  aone  by  cattle  not 
duly  nerded,  and  which  have  been  poinded,  on  account  of  the 
connexion  which  those  matters  have  with  the  •  police  of  the 
country.  (See  PtanUng  and  EnchHng.)  It  has  been  doubted 
how  far  (not  having  civil  jurisdiction)  they  are  competent  to 
sustain  a  claim  of  dami^s  firom  an  offence,  e.  ^.  an  assault, 
for  which  they  may  punish,  claimed  by  the  private  party  in 
the  same  libel  in  which  the  fiscal  or  party  prosecutes  for  pu- 
nishment of  the  offence  (for  in  no  other  situation  can  they  en- 
tertain  the  civil  claim  of  damages,  except  under  the  small  debt 
act).  Baron  Hume  mentions,  that  the  Court  of  Justiciary  have 
more  than  once  sustained  themselves  as  competent  to  judge  in 
such  claims,  even  where,  by  a  pardon  or  otherwise,  pleaded  dur- 
ing the  prosecution,  the  instance  for  punishment  had  fiillen  (bj. 
And  Mr  Huteheson'^s  statement  implies  that,  according  to  his 
information,  this  course  is  common  before  the  sessions  of  the 
peace  (cj.  At  the  same  time  it  is  understood  that,  in  many 
counties,  there  is  considerable  hesitation  in  following  it. 

From  the  special  limited  nature  of  the  Jurisdiction  of  jus- 
tices, they  do  not  fall  under  the  description  ot  Judges  Ordinaiy. 
That  description  belongs  to  those  judges  only,  whether  supreme 

fa)  1617,  c  8_1661,  c.  3&  (bJ  Hume»  iL  33. 

fej  Hutcheson's  J.  P.  3d  edit  i.  291. 
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or  inferior,  irlio  have  a  fixed  and  determinate  jttrisdictimi  in  all 
actions  of  the  same  general  nature  (a).  It  is  commonly  ap- 
plied to  sheriffs  and  Stewarts,  and  to  magbtrates  of  biughs  (bj. 
See  Preface. 

In  certain  cases  (as  noticed  under  th6se  cases),  certain  per* 
sons  are  disqualified  from  acting  as  justices.  (See  Exnae-^ 
Colliers — SMiers,  Sfc) 

Justices  cannot  (unless  authoriied  by  special  statute)  exer- 
cise their  authority  in  any  act  of  coercive  power,  or  conten* 
tious  jurisdiction,  when  out  of  their  county.  They  cannot, 
when  out  of  their  county,  bring  any  person  before  them ;  nor 
imprison  a  person  for  not  finding  surety  of  the  peace ;  nor 
grant  warrant  for  committing  a  person  eruspeeted  d*  a  crime  $ 
nor  sign  any  warrant  or  interlocutor.  But  they  may  do  minia* 
terial  acts,  such  as  receive  the  statement  of  a  party  robbed, 
and  cxerdse  voluntary  jurisdiction,  any  where.  Voluntary 
jurisdiction  is  that  which  is  exercised  in  matters  which  admit 
of  no  opposition ;  as  taking  affidavits  in  general,  taking  the 
judicial  ratification  of  married  women,  &c.  Contentious  juris- 
diction is  that  which  is  exercised  in  matters  of  an  opposite  de- 
scription {c).  Justices  within  their  county  have  no  power  be- 
yond it.  Other  judges  are  in  the  same  situation  as  to  thdr 
powers  beyond  their  jurisdicdon. 

Justices  may  be  indemnified  for  debursements  properly  made 
for  the  public,  by  applying  to  the  sheriff,  who  will  present  it 
in  Exchequer ;  or,  in  certain  smaller  matters,  by  claiming  from 
the  rogue-money  of  the  county.     (See  Rogue-money)^ 

Justices  and  other  judges  may  be  prosecuted  criminally,  or 
for  civil  reparation,  before  the  supreme  courts.  But  ffreat  in^ 
dulgence  is  shewn  to  them,  particularly  to  jusdces,  when  act~ 
ing  botiajide  for  the  public  good.  By  one  statute,  a  special 
protection  is  conferred,  that  in  actions  against  any  Justice  in 
Great  Britain  or  IreUoul,  for  any  summary  conviction  under 
any  act  of  Parliament,  or  for  any  thing  done  by  him  towards 
carrying  such  conviction  into  effect,  if  the  conviction  shall  be 
quashed,  the  plaintiff  (besides  any  penalty  levied)  shall  recover 
only  2d.  without  costs,  unless  malice  and  want  of  probable 
cause  be  expressly  alleged  (d) ;  and  that  the  penalty,  dama^es^ 
or  costs  shaU  not  be  recovered,  if  the  plaintiff  be  proved  guilty 
of  the  offence,  and  the  punishment  undergone  did  not  exceed 

(a)  Erakine,  L  2.  15. 

r6;  See  Stair,  it  3.  02 — i\L  6,  29.  (c)  Erskine,  i.  2.  4. 

(d)  43  Geo.  III.  c.  141,  sect  1.  Found  to  extend  to  Scotland.— Gib* 
sons  against  Murdoch  and  Eaton,  18th  June  1817* 
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that  assigned  by  law  (a).  In  certain  cases,  however,  par- 
ticularly under  the  Liberation  Acty  justices  and  other  judges 
incur  penalties  for  error,  however  good  their  intentions.  (See 
CommUmmtJbr  Trial. — Bail.—Liberatton.^Wrong(ms  Im- 
prisonfHeht — MedUatio  Fugce  Warrant) 

See  Sessians.^^Disiricts.^^Declinature. — Cmirts.^^Oaths. 


LAND-TAX. 


The  concern  which  justices  of  the  peace  have  with  the  cess 
or  land-tax  is  extremely  small.  It  will  not  be  necessary  to  go 
minutely  into  that  part  even  of  the  subject  which  concerns 
them,  as  they  will  be  unwilling  to  proceed  without  having  the 
acts  before  them  (which  they  can  at  all  times  easily  obtain,  co- 
pies being  furnished  by  government  to  those  called  offidaUy  to 
act  under  them) ;  particularly  as  frequent  alterations  are  made. 
The  leading  enactment  is  the  act  42  Geo.  III.  c.  116i 

Land-tax  on  lands  settled  for  the  benefit  of  any  parish  or 
place,  may  be  redeemed  out  of  the  poor  or  churcn-rates ;  if 
with  the  approbation  of  two  justices  of  the  peace  of  the  county 
or  place,  certified  in  writing  to  the  commissioners  for  the  land* 
tax,  upon  notice  given  during  divine  service,  on  two  Sundays, 
in  the  church  or  chapel  of  the  parish  or  place,  or,  if  there  be 
not  such,  in  the  church  or  chapel  of  some  adjoining  parish,  of 
an  intention  to  make  the  application,  and  of  the  time  and 

Iilace  of  applying  for  the  approbation  of  the  justices  (b).  Such 
and*tax  may  be  redeemed  by  trust-property,  for  the  benefit 
of  any  such  place,  and  the  lands  are  to  be  chaiged  with  an  an- 
nuity e<|ual  to  the  trust  property  so  applied,  with  the  like  con- 
sent of  justices  (cj, 

(a)  43  Geo.  III.  c.  141,  sect  2^^Note.  By  the  reyeraal  of  Duke  of 
Douglas  against  Lockhart,  18th  December  1753,  the  act  24  Geo.  II. 
c.  44,  conferring  certain  privileges  on  justices  and  constables,  has  been 
found  not  to  extend  to  Scotland.  The  acts  7-Ja»  I.  c.  6;  21  Ja.  !•• 
c.  12 ;  and  42  Geo.  III.  c.  85,  sect.  6,  which  provide  that  prosecution 
against  justices,  mayors,  bailifik,  constables,  and  others,  having  autho- 
rity to  commit  to  safe  custody,  can  only  be  brought  In  the  county 
where  the  fiu:t  was  committed  (  or  (if  the  net  was  committed  in  the 
colonies)  in  Westminster,  or  the  county  of  the  defender's  residence; 
and  that.  If  the  defender  prevail,  he  is  to  have  double  costs  seem 
hardly  to  apply  to  Scotlano.^  In  certain  special  cases,  however,  jus- 
tices and  others  have  privileges  conferred  upon  them  by  particular  acts  of 
Parliament,  as  to  the  time  for  bringing  prosecutions  against  them,  and  other 
respects,  «.  g.  the  libention  act,  some  branches  of  the  revenue,  bread,  &c. 

(bj  42  Gea  III.  c  116,  sect.  46.  (cj  Sect.  47. 

S 
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Penalties  not  exceediiig  L.50  (other  Uian  to  the  party  ag' 
meved)  may  be  recovered  before  two  juatioea  of  tlie  peace  by 
dlBtuJB  and  aak;  and biUiig  distress,  the  punishmeDt  to  be  six 
months  imprisonment,  unless  the  penalty  be  sooner  paid.  An 
appeal  is  competent  from  their  decision  to  the  next  quarter 
sessions,  on  giving  securitv  for  the  penalty  and  costs;  or,  if 
the  next  quarter  sessions  be  within  six  days,  to  the  next  sub- 

Suent  quarter  sessions.  If  the  judgment  of  the  justices  be 
rmed,  the  quarter  sessions  are  to  award  the  costs  occasion- 
ed by  the  appeal  (a).  Witnesses  refusing  to  appear,  or  to 
give  evidence,  forfeit  40s.  (b).  After  six  months,  penalties, 
other  than  to  the  party  aggrieved,  can  be  pursued  for  only  in 
name  of  the  Lord  Advocate  in  Exchequer  (c). 


LAWBORROWS. 


Lawborrows  (ih)m  borgh  or  borrowj  a  cautioner)  is  cau- 
tion i^nst  injury,  which,  in  certain  circumstances,  one  per- 
son obtains  from  another,  by  order  of  a  judge.  The  form  of 
pocedure  usual  before  justices  of  the  peace  is  to  be  stated 
We :  it  16  somewhat  different  in  other  courts,  at  least  in  the 
fifupreme  courts. 

I.  Caution  in  lawborrows. 
The  person  feariiq;  any  of  the  sorts  of  wrong,  to  be  im- 
mediately noticed,  gives  m  an  application  to  a  justice ;  and 
upon  swearing  to  his  dread  of  any  such  wrong,  or  bring* 
11^  evidence  of  cause  of  fear,  gets  the  person,  from  whom  the 
wrong  is  apprehended,  ordered  to  find  caution;  and  if  he  do 
not  find  it  within  a  short  time  (commonly  forty«eight  hours, 
or  four  days)  gets  him  committed  to  prison  till  he  find  it.  No 
dtation  of  the  person  complained  on  is  necessary.  The  ap. 
plicant'^s  swearing  to  his  dread  of  harm  is  sufficient,  without 
oondesoending  upon  facts,  or  shewing  that  he  has  sufiicient 
cause  of  foar  (d) ;  but  it  seems  proper  that  the  judge  ask  such 
questions  as  may  ascertain  that  the  application  is  not  made 
fiom  malice  or  any  undue  motive  (e) ;  for  it  appears  that,  if 

(a)  42  Geo.  III.  c.  lie,  sect  100.        (h)  Sect  191.         (e)  Sect  193. 
fd)  Sellars  against  Anderson,  3d  Julj  1778.->Hume,  i.  36S. 
(e)  Sellars,  flfpra.«.^mith  a^Eunst  Baird  and  others^  26tb  January  1799, 
•-OBanlc.  i.  10.  167- 
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there  shodid  be  reasonable  grounds  to  saspect  that  to  be  the 
case*  the  person  ^omplained  of  ought  not  to  be  required  to  find 
estttioii  without  being  heard,  and  some  inquiry  being  made 
into  the  dreamstances  of  the  case. 

The  caution  .to  be  found  is,  *<  that  the  oomplainers,  their 
<<  wives,  bairns^  tenants,  and  serrants,  shall  be  harmless  and 
**  skaithlesB  in  their  bodies,  lands,  tacks,  possessions^  goods, 
**  and  gear,  and  on  no  ways  be  molested  or  troubled  therein 

by  the  persons  complained  on,  nor  others  of  their  causing^ 

aendinff,  hounding  out,  receipting,  command,  assistance,  and 
*^  ratihabition,  whom  they  may  stop  or  let,  directly  or  in* 
**  directfy,  otherways  than  by  order  of  law  and  justice"'  (a). 
The  applicant  must  swear  to  bis  dread  of  one  or  other  of  the 
kinds  of  injury  here  provided  against  (b).  The  amount  of 
the  penalty  for  which  caution  must  be  found  is  fixed  by  an  old 
statute  at  Li.20(K)  Scots  for  an  earl ;  L.lOOO  for  a  great  baron  ; 
1000  metks  fot  a  freeholder ;  500  merks  for  a  feuar ;  300 
merks  for  an  unlanded  gentleman ;  and  100  merks  for  a  yea* 
nan  fej.  Those  sums,  however,  being  {jften  inadequate^ 
from  the  great  fall  of  money,  magistrates  are  in  the  practice 
9t  exceeding  them,  when  that  seems  proper,  particularly  if 
specially  desired  by  the  eomplainer  (d).  The  penalty  is  some* 
times  abated,  where  that  seems  proper,  from  the  circumstances 
of  the  party  (e)^  or  otherwise. 

Lawborrows  are  refused  to  the  wife  against  the  husband^ 
unless  she  bring  evidence  of  cause  of  fear  fj^J.  They  are  also 
refused  to  the  husband  against  the  wife,  unless  he  bring  similar 
evidence ;  but  if  he  bring  such  evidence,  they  will  be  grant* 
ed  fff).  In  such  cases,  the  opposite  par^  ought  to  he  pre* 
viously  served  with  the  application  (h).  It  appears  that,  in 
sueh  cases  between  husband  and  wife,  a  convenient  course  may 
usually  be  to  appoint  the  application  to  be  served,  and  answere 
to  be  given  in  within  twenty-four  or  forty-eight  hours  afler 
service,  under  certification  that  otherwise  a  proof  will  be  allow- 
ed :  that  if  no  answers  be  given  in,  an  early  diet  should  be  ap^ 
pointed  for  taking  the  applicant's  oath  and  the  proof,  and  that 
this  appointment  should  be  intimated  to  the  opposite  party,  in 
Older  that  he  may  attend  if  he  tbink  proper :  that  a  similar 

fa)  1581,  c  117.  ff»J  Stair,  iv.  48. 15. 

fej  1603,  c  170>  ((^)  Stair,  Ir.  4&  3 — Enddne,  iv.  1.  10. 

and  present  practice.  f€j  Stair,  iv.  4&  2* 

ffj  A  against  B,  1 0th  June  1749,  Elchies,  Husband  and  Wife,  No.  92.^ 
fiankton,  i.  10. 175. 

fgj  Peter  Tliomaon,  7tfa  March  1815.— BanktOD,  supra, 

(n)  A  gainst  B,  9v/>fti.«*-Thom8on,  ncpro. 
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oouree  may  be  followed  where  answerg  have  been  lodged,  but 
are  not  sufficient  to  exdude  the  application :  and  that,  upon 
oonsideiing  the  proof,  the  justices  should  grant  or  refbse  the 
application  according  to  the  weight  of  the  evidence. 

II.  COKTEAVKNTIOM  OF  LAWBORROWS. 

When  the  person  ordered  to  find  caution  molests  the  corn- 
plainer,  he,  whether  he  have  found  caution  or  not,  and  his 
cautioner  if  he  have  found  it,  may  be  called  in  an  action  of 
contravention  of  lawbonows  at  the  instance  of  the  oomplainer, 
with  concourse  of  the  procurator-fiscal,  in  order,  upon  proof  of 
the  injury,  to  have  the  penalty  declared  to  be  finfeited,  and 
to  have  it  levied.  This  seems  competent  before  the  justices, 
where  one  of  their  number  has  orderad  the  caution  (a). 

The  concurrence  of  the  procurator-fiscal  is  necessary ;  but 
he  cannot  insist  without  the  private  party  (b).  The  procura- 
tor-fiscal,  however,  may  by  himself  pursue  for  punishment  at 
common  law,  if  the  act  of  contravention  was  a  breach  of  the 
public  peace  (c).  No  fine  in  a  suit  at  the  instance  of  the 
procurator  .fiscal  alone  for  the  crime  will  firee  the  ofiender 
mm  the  process  of  contravention  (d).  The  complainer  only 
can  pursue  contravention  for  damage  done  to  his  wife,  children, 
servants,  or  tenants  (not  those  persons  themselves,  unless  they 
have  also  applied  for  caution)  ;  and  the  contravention  extends 
.only  to  injury  to  those  persons  which  directly  afiects  him,  as 
acts  a^nst  lands,  &c.  which  they  hold  from  him,  or  damage 
to  their  persons,  which  disables  or  discourages  them  in  their 
duty  to  him ;  but  atrocious  injuries  against  wife  or  children, 
though  not  directly  afibcting  him,  infer  contravention  at  his 
instance  (ej» 

The  contravention  is  either  against  person  or  against  pr0i» 
perty.  As  to  person,  violence  or  real  injury  seems  necessary ; 
mere  reproachnil  words  do  not  seem  so.  As  to  property,  vex- 
atious deeds  without  violence,  as  frequent  pasturing  upon  the 
oomplainer^s  uncontroverted  ground  seem  sufficient  (f).  The 
act  of  contravention  must  have  been  done  wittingly  and  wil- 
faUy  (g). 

The  amount  of  the  penalty  incurred  upon  contravention  has 
been  already  noticed.     Half  of  it  goes  to  the  complainer,  half 

fa)  Marshall  sgainst  Blair,  12th  March  1622,  Duri&— Yankton,  L  10. 
177—- Analogy  of  Surety  of  the  Peace — Practice. 
.  ClfJ  Stair,  i.  0.  90 ^Bankton,  I  10. 172-S. 

fej  Stair,  iv.  48.  9.— -Bankton,  i.  10.  176.  fdj  Bank.  i.  10.  170. 

(ej  SUir,  iv.  4a  10 — Bankton,  i.  10.  160, 163,  164. 

ffj  Dictionary,  Lawborrow8.«^tair,  L  9.  30_iT.  48.  7?  13.-..BanktoB, 
1.  10.  160.  fg)  Stair,  !▼.  48.  7' 
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to  the  Kinff  (a).  Sometimes,  as  when  the  act  of  contravention 
is  slight,  the  penalty  is  reduced  below  the  sum  appointed  by 
the  act,  and,  m  favourable  cases,  it  is  sometimes  restricted  to 
the  actual  damage  (b). 

The  process  of  contravention  is  elided  or  barred  by  circum- 
stances inferring  fcftgiveness,  or  passing  from  the  offence  (c)  ;. 
but  the  injury  done,  if  a  breach  of  the  peace,  may  still  be  pro- 
secuted  cnmuially  by  the  procurator-fiscal. 

III.— Foams  of  prockeoings. 

1.  PeHHonJor  Lawborrows. 

*<  Unto  the  Honourable  his  Majesty's  Justices  of  the  Peace 
*'  for  the  shire  of 

<<  The  petition  of  A  B.""  [design  him.] 

<'  Humbly  sheweth, 

<<  That  the  petitioner  has  just  cause  to  dread  harm  to  him- 
self, his  family,  and  effects  from  C  D,^  [design  him]  '^  he 
having  threatened  to  maltreat  the  petitioner,^  for  as  the  case 

may  be,  as  in  the  text]  *^  to  which  the  petitioner  is  ready  to  de- 

"  pone. 

**  May  it  therefore  please  your  honours  to  take  the  peti- 
^  tioner^s  oath  that  he  dreads  bpdily  harm  of  the  said  C  D ; 
**  and  thereafter  to  grant  warrant  to  officers  of  court  to  appre- 
"  hend  and  imprison  the  said  C  D  in  the  tolbooth  of 
*<  therein  to  remain  till  he  find  sufficient  caution  acted  in  your 
<<  honours^  court  books  that  the  petitioner,  his  wife,  baimes, 
**  tenants,  and  servants,  shall  be  harmless  and  skaithless  in 
<<  their  bodies,  lands,  tacks,  possessions,  goods,  and  gear,  and 
*<  on  noways  be  molested  or  troubled  therein  by  the  said  C  D, 
<<  nor  others  of  his  causing,  sending,  hounding  out,  receipting, 
*^  command,  assistance,  and  ratihabition,  whom  he  may  stop  or 
"  let,  direcdy  or  indirectly,  otherways  than  by  order  of  law  or 
*^ justice;  and  that  under  such  penalty  as  to  your  honours 
*^  may  seem  proper. 

^<  According  to  justice,  &c, 

«  A  B.^ 

ra>  i5ai,c.  117. 

(bj  lii>kin<»,  iv.  i.  16. — Dktionarv,  Lawborrows. — Stair,  i.  9.  30. 
(cj  Stair,  i.  0.  30 ^Bankton,  i  10.  173,  174. 
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S.  Oath  of  Petitioner. 

[Place  and  date.]  <<  Compeared  the  petitioner,  who,  bein^; 
^  solemnly  svom,  depones  that  what  is  set  forth  in  the  ped- 
^<  tion  is  true,  and  that  the  deponent  dreads  bodily  harm,  in- 
^<  juiT,  and  oppession  firom  tne  said  C  D.^  [or  as  the  case 
may  be,  as  in  tne  text]  <*  All  which  is  truth  as  he  shall  an- 
♦^  SWOP  to  (lod." 

«  A  B." 

♦«  L  M,  /.  pr 


S.  Order  Jbr  Caution. 

[Place  and  date.]  ^<  The  justice  having  considered  this 
^^  petition,  with  the  petitioner'^s  oath  of  this  date,  grants  war- 
^<  rant  to  constables  to  serve  a  copy  of  the  petition  and  of  this 
^<  interlocutor  on  the  therein  designed  C  D ;  and  ordains  him, 
'<  within  forty-eight  hours  [or]  four  days,  &c.  &c.  after  such 
^*  service,  to  find  caution  in  the  books  of  court  in  terms  of  the 
<<  prayer  of  the  petition,  under  the  penalty  of  ;  with 

<<  certification  that  if  such  caution  is  not  found  within  that 
^*  time  warrant  will  be  granted  to  apprehend  and  imprison 
«K  him  tiU  it  shall  be  found."* 

[The  constable  serves  a  copy  of  the  petition  and  of  the  de- 
liverance, and  returns  an  execution  of  spch  service.— *See  forms 
piulyjoined  to  Process.} 

4.  CauHon. 

[This  is  in  the  same  fiirm  as  Inpl,  and  is  in  terms  of  the  or* 
der  to  find  caution.] 

S.  Commitment  Jbr  not  finding  Caution. 

[Place  and  date.J  <<  The  justice  having  resumed  conudcr- 
^^  ation  of  this  petition,  oath  of  the  petitioner,  order  to  find 
'<  caution,  and  execution  of  service,  in  .respect  that  C  D  has 
<<  failed  to  find  caution  as  ordered,  grants  warrant  to  constables 
<^  to  apprehend  him,  and  to  commit  hiift  to  the  tolbooth  of 
^*  ,  the  keepers  whereof  are  hereby  ordered  to  re« 

<^  ccivc  and  detain  him  till  he  find  such  caution. 
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6.  Action  ofCaniravenHan, 


[TUs  is  in  the  fltDie  farm  «  alfcer  iclMU  IxfiNe  jvMiMi ;  a 
flummary  petition  followed  by  answers,  &c.  proof,  and  judg- 
ment   See  Process.] 

See  Surety  of  the  Peace.^^SuretyJbr  the  good  bcliavlouri 
'^Threats. 


LEASING-MAKING. 

Leasing-making  is  a  verbal  injury  directed  against  the  king, 
and  is  construed  in  law  to  be  done  out  of  malice  and  evil  dis« 
position  against  him.  It  includes  two  species  of  offence : — ^1. 
The  invention  of  such  rumours  as  are  to  the  prejudice  of  the 
king,  and  may  tend  to  lessen  his  estimation  with  his  people ; 
for  example,  spreading  doubts  with  regard  to  the  king'*s  tiue  to 
the  throne,  aspersing  his  moral  character,  or  misconstruing  and 
defaming  bis  public  measures,  or  moving  of  jealousy  between 
the  king  and  nis  counsellors  and  servants,  or  other  eminent  and 

Ewerfiil  persons  in  the  state.    8.  Railing  and  scoffing  at  the 
ig  (a). 

It  was  at  cme  time,  by  statates,  punishable  capitally.  It  was 
afterwards  enacted  that  the  punisnment  should  only  be  arU. 
trary  (b).  And  by  act  6  Geo.  IV.  c.  47,  it  is  enacted,  that, 
if  any  person  shall  be  convicted  of  leasingi-makingy  sediiion, 
or  Imsphemyj  for  a  first  offence,  he  shall  onl^  be  punished  by 
fine  or  imprisonment,  or  both,  at  the  discretion  of  the  court ; 
and,  fi)r  a  second  offence,  he  may,  at  the  discretion  of  the 
court,  either  suffer  fine  or  imprisonment,  or  both,  or  be  banish- 
ed from  the  United  Kingdom,  and  all  other  parts  of  his  Ma- 
jesty^s  dominions,  for  suoi  term  of  years  as  the  court  shall  or- 
der ;  that  persons  adjudged  to  be  banished,  not  departing  from 
the  United  Kingdom  within  thirty  days  after  sentence,  may  be 
oonveyed  by  the  king  to  such  parts  out  of  the  king^s  domi- 
nions as  the  king  and  the  privy  council  may  direct ;  and  that 
persons  adjudged  to  be  banished,  being  convicted  of  being  at 
large  in  aoy  part  of  the  king^'s  domimous,  without  lawful  cause, 
after  forty  days  from  the  sentence,  and  before  the  expiration 
of  the  term  of  banishment,  shall  be  transported  to  such  place 

(a)  Sec  Ilumc,  i.  337,  *<^y»  (^)  IWJ- 
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M  flludl  be  appointed  by  the  kiiig)  for  4ny  tenn  not  exceeding 
fourleen  yeanu 

JnsticeB  of  the  peace  are  perhqis  compelent  to  punidi  fiir  a 
ixst  pffisnce  of  l^uinff-makingf  sedition^  or  bhuphemtf^  under 
the  statute  above  dtra.  But,  if  they  be  competent,  from  the 
4elicacy  attending  such  cfues,  in  drcumstanoes  where  it  is 
diought  proper  to  take  notice  of  them,  they  will  usually  be 
idlowed  to  be  disposed  of  by  the  sheriff.  Justices  of  the  peace 
appear  to  be  incompetent  to  tria}  fyt  n  second  ofience,  as  they 
have  not  the  power  of  banishment  They  are  competent  to 
take  the  preliminary  steps  in  such  cases.  (See  4rrcHy  &c.) 
But,  for  the  reason  above  hinted  at,  if  there  be  no  material 
prejudice  expected  to  arise  from  the  short  delay  which  may 
be  necessary  for  the  purpose,  such  cases  wiU  usuaUy  be  iJlow^ 
%Q  be  disposed  of  by  the  ahmS* 

^Sedition. 


LETTER  OF  CREDIT. 

A  LETTER  OF  CBEDIT  (questious  upou  which  may  occur 
before  justices  under  the  small  debt  act)  partakes  of  the  nature 
isi  caution  and  of  mandate.  It  is  a  letter  by  one  person  au- 
thorising an  advance  of  money  or  goods  to  another,  so  as  to 
sulgect  the  writer  as  cautioner  for  the  advance.  It  is  com- 
monly addressed  to  a  particular  furnisher,  sometimes  general. 
Practice  has  varied  as  to  the  ezpessions  which  shall  distinguish 
the  letter  from  a  mere  letter  of  recommendation,  so  as  to  sub- 
ject  the  writer,  and  has  become  more  loose  within  these  twenty 
or  thirt;^  years.  It  seems,  in  general,  that  a  person  is  subject- 
ed by  givmg  a  direct  mandate  for  the  advance;  or  by  coming 
under  an  obligation  of  guarantee ;  or  by  vbluntarily  recom- 
mending a  person  as  a  customer,  as  one  who  will  pay  punctu- 
ally, or  who  will  give  satisfaction,  8ec.  The  letter  is  usually 
spedfic  as  to  the  nature  and  extent  of  the  advance  to  be  made. 
It  seems  to  be  in  general  necessary,  that  the  person  making 
the  advance  should,  within  a  reasonable  time,  advertise  the 
^iter  of  the  letter  diat  he  has  done  so  (a).  A  letter  of  cre- 
dit, addressed  to  a  particular  per^n,  and  authorising  him  to 

(•)  Rankine  agdnst  Mumjr  and  Muir,  16th  May  1812,  and  ca9e8  and 

fiuthoritiea  there  dted. 
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trust  the  bearer,  cannot,  without  the  granCer^s  consent,  be  hood- 
ed over  to  any  other  furnisher,  so  as  to  bind  the  gran^  (a)* 
See  Caution. — Mandak. — BiU  of  Exchange, 


LEWDNESS. 


Thbae  are  old  statutes  containing  severe  enactments  against 
fornication  (bj.  And  justices  of  the  peace  are  specially  or- 
dained to  execute  those  acts,  and  to  impose  on  every  nobleman 
guilty,  fbr  the  first  fault  L.400  Scots;  each  baron  L.200 
Scots ;  each  other  gentleman  and  burgess  L.lOO  Scots ;  every 
other  person  L.IO  Scots ;  to  be  doubled  according  to  the  re- 
lapses and  degrees  of  the  offence,  to  be  levied  both  off  the  man 
and  the  woman,  and  to  be  disposed  of  as  the  fines  for  si^ear- 
^^E  CO'  **  But  it  has  not,  in  any  late  instance,  been  thought 
*<  necessary  to  curb  this  vice  of  incontinence  by  the  public 
**  example  of  a  criminal  prosecution.  It  is  not,  however,  to 
*^  be  doubted,  that  the  keeping  of  an  open  and  notorious  house 
*'  of  lewdness,  for  the  reception  of  loose  and  dissolute  visitors, 
<^  is  of  itself  such  an  offence  against  public  decency  and  the 
**  quiet  of  the  neighbourhood,  as  is  punishable  at  common  law 
<<  (and  of  this  there  are  dailv  examples  in  the  burgh  courts) 
**  with  im{>risonment  and  whipping,  or  with  banishment  from 
*<  the  vicinity  to  which  the  scandal  or  disturbance  has  beea 
•*  given''  (d).     (See  Punishments,) 

All  open  lewdness,  grossly  scandalous,  such  as  was  that  of 
certain  persons,  who  exposed  themselves  naked  to  the  people 
in  a  balcony  in  Covent  Garden^^  with  most  abominable  circum- 
stances, is  an  offence  at  common  law  in  England  (e).  The 
common  law  of  Scotland,  which  is  more  vigorous,  must  also 
reach  any  offence  of  that  nature.  It  seems  to  authorize  the 
punishment  of  prostitutes  or  their  paramours,  who  are  guilty 
of  any  gross  puolic  annoyance  or  indecency.  It  is  the  opinion 
of  a  professional  magistrate  of  great  experience,  that  although 
the  modem  practice  of  the  law  did  autnorizc  any  proceedings 
against  prostitutes,  merely  for  being  such,  it  would  be  cruel 
and  impolitic  to  use  them  ^J.  ^ 

fa)  Philips  against  Melvilie,  2l8t  February  1809. 

rb)  1696,  c.  31,  and  acU  confirmed  by  it. 

^ej  1661,  c  3&      .  (dj  Hume,  i.  465. 

fej  Hawk.  i.  c.  5,  sect.  4. 

(fj  Colquhomi's  Police  of  the  Metropolis,  chap.  12. 
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Adultery,  which,  by  cerlain  stalutes,  was  poiiishable  atbi- 
trarily  in  sonie  cases,  and  capitally  in  others,  has  not  for  a  long 
time  been  made  the  subject  of  criminal  ptosecutioD. 


LIBERATION  ON  ACT  1701,  c.  6- 

As  the  accused,  on  being  committed  for  trial,  may  not  be 
entitled  to  baU,  or  may  not  be  able  to  find  it,  the  impmrtant 
statute  1701,  c.  6,  commcmly  called  the  Liberation  Jct^  makes 
provision  to  enable  him  to  hasten  his  trial,  or  to  obtain  libenh 
tion,  by  rtmning  his  letters^  as  it  is  commonly  called*  He 
must  ble  a  ^*  prisoner^  in  actual  custody  at  the  time ;  and  it 
must  be  '<  custody  in  order  to  trial,^  not  custody  for  fiutber 
examination  merely. 

.  1 .  FixiKG  Diet. 

The  statute  provides  that,  upon  application  of  ^<  any  pri* 
<*  soner  for  custody  in  order  to  trial,  whether  for  capital  or 
*^  btulable  crimes,  to  any  of  the  Lords  of  Justiciary,  or  other 
'<  judge  or  judicatory  competent  for  judging  the  crime  or  oi^ 
<^  fence  for  which  he  is  imprisoned'"  (a) ;  and  upon  his  pro- 
ducing the  double  of  the  warrant  of  his  commitment  under  the 
keeper^s  band,  such  judge  or  judicatory  shall,  within  S4i  hours 
(after  receiving  the  appucation,  or  knowing  of  its  being  pre- 
sented) under  the  pauis  of  wrongous  imprisonment  (mentioned 
afterwards)  give  out  precepts  to  messengers  to  intimate  to  the 
Lord  Advocate,  or  procurator-fiscal,  and  the  party  appearing 
by  the  warrant  to  be  concerned,  if  such  there  be,  to  fix  a  diet 
for  the  trial  <<  withm  sixty  days  after  the  intimation,^  under 
certification,  that  otherwise  the  prisoner  shall  be  released; 
and  thai  if  the  diet  be  not  fij^  accordinglv,  the  judge  sh^ 
immediately  release  the  prisoner,  unless  the  prisoner  desire 
dcL^  (bj. 

The  proper  time  for  appl]^ing  is  as  soon  as  the  prisoner 
stands  nilly  committed  for  trial,  except  in  the  case  of  treason, 
in  which  the  prisoner  is  denied  this  privilege  for  40  days  after 

(a)  Application  to  the  sheriff  of  one  countj  hj  a  pefwm  committed  for  a 
robbery  in  another,  has  been  found  inept^Humey  iL  98* 
A])piication  is  seldom  made  to  Justices  of  the  peace. 
(bj  IlumCi  11  97,  «f7« 
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commiftnient  (a).  The  applicalioii  ouffht  to  be  in  writiag^ 
and  tlie  hour  of  lodging  it  with  the  clenc  ought  to  be  authen* 
ticsted  by  him,  and  die  hour  at  which  the  clerk  lays  it  befi»re 
the  judge  ought  to  be  authenticated  by  thejud^,  or  by  the 
cknrk  under  his  ^e  (b).  Although,  in  the  ordinary  case,  ap^. 
plication  for  intimation  may  be  made  to  any  <<  ju«]^  compe. 
^<  tent^  for  jud^g  of  the  offence,  the  iqpplication  mutt  be 
aoade  to  the  Court  of  Justiciary  where  the  warrant  of  commit* 
ment  proceeds  from  that  Court  on  the  application  of  the  Lord 
Advocate  (cj.  It  is  venr  doubtful  whether  that  be  fiecessaiy 
where  the  warrant  fhmi  that  Court  has  been  obtained  by  a  pn« 
Tate  party  (d). 

'When  any  prisoners  serve  the  procurator-fiscal  with  intiU 
motion  under  the  act  1701,  it  ought  to  be  transmitted  to  the 
crown  agent  without  the  delay  of  a  post ;  and  the  utmost  ex* 
ertions  ought  to  be  made  to  complete  and  transmit  the  precog* 
nition,  if  that  has  not  been  previously  done  (ej. 

It  is  sufficient  that  the  fixing  of  the  diet  be  within  60  days 
by  executbg  process.  It  is  not  necessaiy  that  the  diet  of  ap- 
pearance itself  be  within  that  time ;  but  it  must  be  within  the 
period  after  noticed,  for  concluding  trials  in  continuation  of 
the  60  days  (f). 

On  the  posecutor  fiiiling  to  fix  the  diet,  the  prisoner  must 
make  a  written  application  to  any  of  the  *'  Lords  of  Justiciaiy, 
<*  or  judge  competent  respecHvi^^  who,  iipon  his  application 
and  instructing  the  fact,  must,  within  S4  hours,  issue  a  pre* 
cept  or  warrant  to  liberate  him. 

The  prisoner  liberated  on  this  ground  cannot  be  ags^n  com- 
mitted or  tried  for  the  same  offence  (unless  on  new  criminal 
letters  before  the  Court  of  Justiciary  (g)  )  under  the  penalties 
of  wrongous  imprisonm^it  (mentioned  afterwards)  if  the  judge 
or  jailor  knew  of  the  former  liberation.  If  the  judge  or  jailor 
were  excuseably  ignorant  of  it,  they  are  not  liable ;  but  upon 
^production  of  tne  prisoner's  former  warrant  of  liberation,  the 
jailor  must^finihwith  set  him  at  liberty. 

II.    COKCLIJDIXG  TRIAL. 

The  statute  then  provides  that,  if  a  diet  of  trial  be  fixed 
within  60  days  after  intimation,  the  magistrates  or  keeper  of 
the  prison  sbiall  deliver  the  prisoner  to  a  suflScient  guard,  to  be 
provided  by  the  judge  or  public  prosecutor,  that  the  prisoner 

fa)  Hume,  ii  161  ffo  IbUU 

foj  Ibid.  fdj  ihid.  fe)  Riilcfl  by  KiiigV  cuuusel  for  prccog. 

nitioDS,  2l8t  Feb.  1824.  (fj  Uume,  ii  104^        (g/  Ibid.  98,  ct  m:^. 
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may  be  sisted  before  the  ju^  competeiit ;  and  that  his  trial 
ahaU  be  brought  to  a  condusioii  within  30  days,  if  before  aa 
inferior  judge  (40  days  if  before  the  Court  of  Justiciary) ; 
and  that,  if  the  process  be  not  insisted  in  at  the  day  appointed, 
and  brought  to  a  conclusion  in  the  time  mentioned,  die  diet 
ahdl  be  deserted,  and  the  prisoner  shall  be  immediately  libe* 
rated  from  his  commitment  for  that  crime.  The  SO  days 
must  b^n  to  run  from  the  expiration  of  the  60,  so  that  the 
prisoner  shall  not  be  confined  above  90  days  in  all,  though  the 
diet  of  appearance  be  several  days  after  expiration  of  uie  60 
days ;  but  if  the  diet  fall  within  the  60  days,  the  prosecutor 
thereby  abridges  his  time,  as  he  can  only  have  80  days  after 
the  diet  (a).  In  computing  the  SO  days,  deduction  must  be 
made  of  the  delays  granted  at  the  desire  and  for  the  aooom- 
modaUon  of  the  accused.  It  seems,  however,  that  the  pri- 
soner's request  for  this  delay  ought  to  appear  in  some  plain 
form  on  the  record;  for  it  will  not  be  sufficient  that  he  has 
simply  moved  some  plea  on  which  the  court  hesitate,  and  take 
farther  time  to  be  resolved,  or  order  additional  arguments  or 
inouiiy  (b). 

If  the  prosecutor  do  not  insist  at  the  diet  appointed,  or  do 
not  conclude  the  trial  within  the  limited  time,  the  prisoner 
must  apply  for  his  liberation  to  the  Lords  of  Jusdcuiy,  or 
*^  judge  competent  respectivi^  who  are  directed  to  proceed  in 
the  same  manner  as  where  the  prosecutor  has  failed  to  fix  a 
diet.  A  sheriff  may  therefore  liberate  a  prisoner  whose  trial 
has  been  going  on  before  the  supreme  court ;  but  (it  appears) 
under  the  provision  that  the  letters  of  intimation  have  issued 
under  the  sheriff's  own  precept ;  for  it  is  thought  that  if  inti- 
mation was  made  to  the  Lord  Advocate  under  a  precept  from 
the  Court  of  Justiciary,  the  proceedings  ought  to  follow  in  the 
same  course  (c). 

If  either  of  those  objections  be  stated  and  established  dur- 
ipg  the  proceedings  of  court,  in  trial  of  the  case,  the  prisoner 
ought  to  be  immediately  liberated* 

A  prisoner  liberated  on  this  ground  is  in  the  same  situation 
as  when  liberated  on  the  ground  of  no  diet  having  been  fixed. 

The  magistrate  revising,  or  unduly  ddaying  to  grant  any  of 
the  orders  required  of  him  under  the  statute,  and  the  gaoler  or 
other  person  failing  to  pay  due  obedience  to  it,  are  liable  to 
the  party  in  the  penalties  of  wrongous  imprisonment  Those, 
in  the  case  of  detention  after  the  sixty  or  thirty  days,  are  de- 
clared to  be,  for  a  nobleman  L.lOO  Scots  (L.8.  6s.  8d.  ster- 

(a)  Hume,  ii.  104,  seq.  (hj  Ibid.  107-  (r)  Ibid  11 !,  1 12, 
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ling)  for  eftch  dav  that  he  is  wrongfully  detained ;  for  a  land- 
ed gentleman  L.d6.  Ids.  4d.  Soots  (L.6.  lis.  1  j'^d.  sterling) 
for  each  day ;  for  a  burgess  or  other  gentleman,  L.3S.  6s.  8d. 
Soots  (L.2.  15b.  6|\d.  sterling)  for  each  day ;  and  for  an  in- 
ferior person,  L.6.  ISs.  4d.  Scots  (lis.  l^^gd.  sterling)  for  each 
day.  In  all  other  offences  against  the  act,  the  reparation  is 
struck  at  a  gross  sum,  vvi.  for  a  nobleman,  L.6000  Scots 
(L.500  sterling) ;  for  a  landed  gentleman,  L.4000  Scots 
(L.88S.  68.  8d.  sterling) ;  for  a  burgess  or  other  gentleman, 
L.aOOO  Scots  (L.166.  ISs.  4d.  sterhng)  ;  and  for  any  inferior 
person,  L.400  Soots  (L.8d.  68.  8d.  sterling).  Those  penadties 
cannot  be  restricted.  They  are  recoverable  in  the  Court  of 
Session.  There  is  a  farther  penalty  (which  seems  only  appli- 
cable to  illq;al  detention  after  the  sixty  or  thirty  days)  tnat 
the  person  pulty  shall  lose  his  office,  and  be  declared  incapable 
of  public  trust ;  but  it  is  presumed  this  penalty  would  be  in* 
flicted  only  in  the  case  of  gross  and  wilfiil  wrong. 

None  cif  the  provisions  of  this  act,  of  course,  avail  the  pri- 
soner fiirther  than  relates  to  the  particular  crime  in  the  war- 
rant to  which  he  refers  in  his  application  for  intimation. 

For  other  provisions  of  the  hberation  act,  see  CamnUtmcfU 
Jbr  Trial.'-^BaiL — Wrongous  Tmprisonmeni. 

For  liberation  of  debtors,  see  Imprisonment. 


LINT,  STEEPING- 

As  the  steepinff  of  lint  in  lochs  or  bums  renders  the  water 
hurtful  to  the  fish  which  are  in  it,  and  to  the  cattle  which 
drink  of  it,  and  unprofitable  for  the  use  of  man,  and  noisome 
to  the  neighbourhcKMl,  it  is  forbidden,  under  pain  of  40s.  Scots 
for  each  onence,  and  confiscation  of  the  lint  to  the  poor  of  the 
parish  in  which  the  loch  or  bum  lies  (a).  The  execution  is 
entrusted  to  ^*  sherifis  and  other  magistrates,  and  their  de- 
<*  putes,^  &c.  and  ^*  all  our  judges  before  whom  our  masters  of 
*'  the  game  or  others  shall  pursue  the  contraveners^  (bj.  It 
is  doubted  how  jar  justices  are  competent  (c). 

In  a  case  in  which  a  person  dug  pits  for  watering  flax  with- 
in a  few  yards  of  a  rivulet  througn  which  the  water  passed 

fa)  1606,  c.  13,  revived  by  1685,  c.  20. 

(bj  1685,  c  20.  (€j  See  Pi^wnty  Note  on  1576  and  1597- 
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temm  and  to  the  rtmleC  iii  a  eontfamed  Btre«ii»  the  eourt,  la 
iBterpreting  the  act  1606,  c.  18,  before  cited,  <<  thought  that 
peraons  steeping  liat  ireie  entitled  to  take  water  firiHB  a  nuu 
niiig  stream  for  the  use  of  their  lint-holes,  and  to  renew  the 
*^  water  therein  from  time  to  time,  when  necessary ;  bat  were 
**  not  entitled  to  divert  the  course  of  any  part  ci  a  rivulet  ioCa 
«^  a  Unt-holc,  in  the  manner  here  followed'"  (a). 


LOAN. 

A  LOAN  (questions  on  which  may  arise  before  justices  under 
the  small  driit  act)  may  be  given  either  of  a  sul^ect  whi^  can* 
not  be  used  without  its  extinction  or  alienation,  as  corn,  money, 
&C.  wfaidi  is  strictly^called  muiuum  ;  or  of  a  sulgect  which  may 
be  used  without  its  extinction  or  alienation,  as  a  horse,  a  book, 
&c.  which  is  strictly  called  comtnodtUum  or  comnwdaie  (bj. 

In  muiuum^  as  now  described,  the  property  passes  to  the  bor- 
lower,  who  is  bound  to  restore  as  much  of  the  same  kind  (c) 
with  interest,  if  bargained  for.     If  the  subject  peiidi,  or  be 
damaged  by  accident,  the  borrower  must  nevertheless  restore 
as  much  in  kind.    Where  the  borrower  fails  to  restore,  the 
estimation  of  the  value  must  be  made  according  to  the  price 
which  the  subject  would  have  brought  at  the  tune  and  place 
i^reed  on  for  ^storing ;  or,  if  these  were  not  fixed,  at  the 
time  and  place  at  whidi  the  demand  was  made.     The  lender 
has  action  for  restoring  as  much,  and  of  as  good  quality,  as 
was  borrowed,  and  for  repairing  any  damage  which  has  arisen 
fiom  the  borrower's  delay  to  restore  (dj.    An  agreement  to 
lend  money  cannot  be  proved  by  witnesses ;  nor  indeed  any 
mcceiy  gratuitous  promise,  however  small  the  amount  (e). 
Nor  can  the  receipt  of  a  loan  of  money  be  proved  by  witnes. 
(/)»    A  judicial  examination  cannot  be  taken  in  such  a 
;  nor  in  any  case  in  which  parole  evidence  is  excluded. 
If  the  writing  be  not  probative  (see  Pro^j  sect.  Civil,  Writ- 
fa;  Kinloch  againit  O^^ie,  S7Ui  November  l^Bl^Xde,  An  act»  13 
Geob  I.  c  ae,  prohibiting  the  steeping  of  hemp  or  flax  in  bog  holes,  peat 
mosses,  or  turr  pits,  &c  was,  along  with  several  other  acts  relative  to  the 
linen  mannfiurture,  repealed  by  4  Gea  IV.  c.  40. 
(b)  Erskine,  iii^  1.  18.  fcj  Ibid. 

(dJ  Erskine,  iU.  1.  19.  fe)  Ibid.  iv.  2.  2<K 

(/J  Creditors  of  Oisj  against  Grant,  1st  December  1789. 
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isgy  the  whole  libel  must  be  referred  to  oath ;  which  miiBt  b0 
tifen  with  all  its  intrinsic  qualifications. 

In  commodate^  as  above  described,  the  property  does  not 
pass  to  the  borrower :  so  that,  if  the  subject  perish  or  become 
worse,  the  loss  falls  on  the  lender,  unless  it  was  occasioned 
by  the  borrower'^s  fiiult  (a).  The  borrower  must  be  allowed 
to  retain  the  subject  till  the  time  limited  by  the  contract  be  ex* 
pired,  or  the  purpose  of  the  contract  be  answered.  If  he  fail 
to  restore  it  then,  or  if  he  put  it  to  a  use  different  from  that 
fi>r  which  it  was  lent,  he  is  liable  for  the  loss  or  deterioration 
of  the  subject  occurring  during  such  delay  or  such  improper 
use,  thowh  arising  from  mere  accident  (b).  The  lender  must 
repav  to  we  borrower  permanent  or  casual  expences  disbursed 
on  the  subject,  as  medicine  for  curing  a  horse ;  not  ezpenoea 
inseipaiable  from  the  use  of  the  subject,  as  feeding  a  horse,  or 
shoeing  Inm  on  a  journey  (c). 


LOCATION. 

Location  (quesdons  on  which  may  arise  before  justices  un* 
der  the  small  debt  act  (d)  )  is  a  contract  in  whicn  a  hire  is 
agreed  upon  for  the  use  of  a  moveable  subject,  or  for  the  work 
or  service  of  persons.  It  is  governed  nearly  1^  the  same  rulea 
as  Sale  (e). 

With  regard  to  the  general  obligations  of  the  lessor,  or  per- 
son who  lets  his  subject  or  labour  to  hire,  he  is  bound  to  pro- 
cure and  to  continue  the  free  enjoyment  of  the  subject  to  the 
lessee ;  and  to  deliver  it  in  such  condition  as  to  answer  the 
purpose  for  which  it  was  let.  If,  by  some  fatality,  not  imput* 
able  to  him,  he  cannot  give  possession,  he  is  not  liable  in  da« 
mages,  but  has  no  claim  for  hire  (f)»  If  the  lessee  be  kept  or 
turned  out  of  possession  by  the  fault  of  the  lessor,  as  by  his 
having,  after  the  contract,  sold  the  subject  to  another,  without 
properly  securing  the  lessee^s  interest  (for  unless  specially  se- 
curedi  m  such  a  case,  the  lessee^s  right  of  possession  ceases  (g)  ) 

fa)  ExBkine,  iii  1.  20.  fb)  Ibid.  2S.  CeJ  Ibid.  SS. 

fd)  For  certain  acts  of  Parliament  applicable  to  location  of  aerrice  which 
do  not  appear  to  extend  to  ScoUand,  see  AppreuHogSy  Foot  note. 
(4J  Erskine,  UL  3.  14.  (fj  Ibid.  15.  (gj  lUd.  14. 
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lie  not  only  loses  the  stipulated  liire,  but  is  liable  in  damages  (a). 
He  is  bound  to  pay  to  the  lessee  .the  necessary  and  profitable 
espenee  disbursed  by  him  on  the  subject  (b).  If  a  mechanic 
or  workman,  who  lets  his  labour  or  service,  and  undertake!^  to 
work  up  materials,  from  cai^lessness  neglect  the  work,  or  from 
unskilmlness  spoil  it,  he  is  liable  in  damases.  But  if  the^  non- 
performance cannot  be  imputed  to  his  favut,  but  be  occasioned 
by  the  other  party,  he  is  entitled  to  the  full  wages  agreed  up- 
on (c)»  If  the  materials  perish  in  his  hand  by  an  acddent, 
without  blame,  he  is  not  liable  for  their  value,  but  seems  to 
have  no  claim  for  hire. 

As  to  the  general  obligations  of  the  lessee ;  he  is  bound  to 
use  the  subject  well ;  to  put  it  to  no  other  use  than  that  for 
which  it  was  let ;  to  preserve  it  in  good  condition  during  his 
right  of  possession ;  to  restore  it  to  the  lessor  when  that  right 
ceases ;  and  to  pay  him  the  hire  agreed  upon  (d).  The  pro- 
prietor of  a  horse  let  is  not  bound  to  prove  actual  maltreatment 
of  it  while  it  was  out  of  his  possession  :  it  is  sufficient  that  he 
gave  it  sound,  and  received  it  injured,  unless  the  hirer  can 
prove  that  the  injury  arose  from  a  blameless  accident  (e). 

With  regard  to  the  conveyance  of  goods  by  a  carrier  (an 
instance  of  this  contract,  on  which,  from  its  frequent  occur- 
rence before  inferior  courts,  it  seems  proper  to  make  a  few  sepa- 
rate remarks)  the  carrier,  if  the  goods  be  damaged  or  lost,  must 
prove  that  no  reasonable  blame  was  imputable  to  him.  If  he 
received  special  instructions,  he  must  rigidly  obey  them  ^). 
It  is  immaterial  whether  the  goods  be  defivered  to  the  carrier 
personally,  or  to  his  servant,  or  be  left  for  him  at  his  estab- 
lished quarters.  The  owner  must  give  a  proper  account  of 
the  goocts  at  lodging  them ;  and  must  give  them  a  distinct 
address.  Articles  peculiarly  valuable  or  brittle,  as  money, 
jewels,  plate,  writings,  glass,  &c.  must  be  entered  and  paid  for 
as  such,  otherwise  the  carrier  is  not  liable :  which  in  many  cases 
h  specially  provided  for  by  the  carrier"^  advertisements.  If  a 
parcel  be  entered  as  valuable  or  brittle,  the  carrier  may  insist 
to  see  that  it  is  as  valuable  as  it  is  entered,  or  that  it  is  entire ; 
otherwise,  in  the  case  of  loss  or  breaking,  the  presumption  will 
be  against  the  carrier ;  which,  however,  he  may  overcome  by 
proof  to  the  contrary  (gj.     Where  the  carrier,  which  is  very 

faj  Erskine,  iii  3.  15.  fbj  Ibid.  18. 

re  J  Ibid.  (dj  Ibid.  fej  Robertson  uniinst  Ogle,  23d 

June  laOO. 
r/j  Lady  Glas^w  ag&inst  .Tanet  Thermes,  12th  December  175a 
(gj  Sprott  against  Brown,  1 5th  .Tune  1803. 
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common,  gives  notice  that  he  is  not  to  be  liable  for  any  parcel 
above  a  certain  value,  e.  g,  L.S9  unless  entered  and  paid  ibr 
accordingly^  he  seems  not  liable  even  to  that  amount,  for 
such  a  parcel  not  so  entered  and  paid  for  (a).  Where  the  no* 
tice  is,  that  he  will  not  be  responsible  beyond  the  limited  value, 
for  loss  or  damage  of  goods  of  greater  value,  unless  entered 
and  paid  for  according  to  their  value,  he  seems  liable  for  the 
limited  value  (b).  The  responsibility  of  the  carrier  ceases 
when  he  has  delivered  the  subject  as  addressed ;  or,  if  that  be 
beyond  his  line  of  carriage^  when  he  takes  it  to  the  end  of  that 
line^  and  gives  it  to  the  next  carrier  who  goes  onward  towards 
the  place  of  destination  (c)^  from  whom  he  ought  (in  prudence 
at  least)  to  take  a  receipt  as  evidence.  If  the  carrier  leave  the 
goods  short  of  the  place  to  which  he  was  bound  to  carry  them, 
ne  has  no  claim  for  hire  corresponding  to  the  distance  which 
he  has  earried  them.  As  to  the  evidence  of  a  carrier  having 
received  a  parcel,  booking  is  almost  an  universal  custom  ;  but 
it  hardly  appears  that  there  is  sufficient  authority  for  exclucyng 
proof  by  witnesses,  if  clear  and  strong,  unless  perhaps  in  the 
case  of  there  being  a  regulation  or  understanding  to  that  pur- 
pose in  the  particular  place  or  trade. 

It  has  been  found  in  England,  that  a  common  carrier  is  as 
much  bound  to  carry  goods  as  an  innkeeper  is  to  lodge  a 
guest  (d) ;  and  that  a  common  ferryman  is  bound  to  carry 
passengers  (e).  It  has  been  found,  in  this  country,  that  the 
publication  of  a  table  of  freights  by  lightermen,  or  other  car- 
riers, binds  them  to  serve  at  those  rates,  when  called  upon,  so 
as  to  subject  them  to  a  fine  in  case  of  refusal  (f).  In  the 
Scots  case,  just  Cited,  there  was  not  occasion  to  decide  the 
general  point  how  far  they  would  have  been  bound  indepen- 
dently of  the  publication  of  the  table,  and  the  Court  avoided 
giving  luiy  opinion  upon  it ;  but  it  seemed  to  be  in  some  mea- 
sure admitted  in  the  argument  that  the  obligation  of  such  per- 
sons stands  on  the  same  footing  here  as  in  England. 

The  powers  conferred  on  justices  of  the  peace  and  magi^ 
trates,  by  certain  acts  of  Parliatnent^  to  rate  the  wages  of  ser- 
vants, and  to  fix  the  prices  of  work  for  artificers,  labourers^ 
and  craftsmen,  are  now  taken  away,  and  all  orders  under  those 

fa  J  This  has  been  found  in  England.  Izet  v.  Mountain,  4  East.  Kepb 
371 — Nicholson  v.  WiUan,  5.  East  Hep.  507 ;  2-  Smith's  Rep.  107. 

(b)  This  has  also  been  found  in  England.  Clark  tx.  Gray  9  Marsden  fu 
Gray ;  6  East  Rep.  564. 

fej  Denniston  against  Harkness,  l5th  January  17S1. 

fdj  Shower's  Rep.  104.  (e)  Hardzess,  163. 

f/j  Campbell  against  Ker,  24th  February  1810. 
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•cts  are  dedared  to  be  void  (a)^  Even  belbfe  ibe  ads  dfed 
irere  passed,  the  House  of  Loids  were  of  opinion  that  the  jus- 
tices had  no  right  to  fix  the  rate  of  posting  (b) ;  although,  in 
the  partieular  case,  they  sancticmed  the  control  which  had  been 
ezerased,  on  account  of  an  illegal  comUnation  which  had  taken 
place. 

For  higher  responsibilitj  in  certain  cases  of  location,  see 
NauUBj  ^c.  For  the  location  of  immoveables,  see  Tack.  See 
Innkeepers,  at  conclusion  of  Jlchouses.  See  Servant.  See 
MandiUe.  See  Comlnnatkm,  For  compelling  workmen  by 
imprisonment  to  return  to  their  service.  See  Impri^onmerU. 


LOTTERIES. 


With  regard  to  public  lotteries,  there  are  usually  a  few  provi* 
sions,  in  the  act  for  each  lottery,  which  concern  justices.  But  as 
a  new  act  is  commonly  passed  every  year,  and  as  there  is  seldom 
occasion  in  Scotland  to  make  apphcation  to  the  magistrates^ 
it  is  sufficient  to  mention,  that  usually  it  is  made  felony  to 
ibrge  or  vitiate  certificates,  orders,  &c. ;  that  usuallv  persons 
not  licensed  for  distributing,  by  the  directors  of  the  iottoy  or 
of  the  stamp-duties,  selling  a  chance  of  a  ticket  for  less  than 
the  whole  time  of  drawing,  or  making  insurance  i^ainst  draw- 
ing a  ticket,  or  publishing  any  proposal  for  suw  purposes, 
may  be  sent  to  the  correction-house  by  two  justices,  from  one 
to  six  months,  and  tiU  the  end  of  drawing  the  lottery  (licenced 
persons  usually  forfeiting  L.50  for  tiiis  ofience) ;  that  usually 
persons  not  licenced  as  above,  taking  down  or  publishing  the 
number  of  tidcets  drawn,  be.  fijrfeit  L.6  before  a  justice  on 
oadi  or  affirmation  of  one  witness ;  and  that  usually  the  pecu- 
niary penalties  (of  which  there  are  commonly  many)  can  only 
be  pursued  for  in  Exchequer  by  the  Lord  Advocate,  unless  ex- 
oepted.  There  seem  to  be  no  general  standing  regulations  on 
pubfic  lotteries  which  appear  to  concern  justices  in  Scotland  ; 
several  acts  of  Parliament  of  this  description  being  rither  ori- 
ginally limited  to  England,  or,  if  they  ever  extended  to  Scot- 
Mud,  Having  been  repealed  as  fiur  as  regards  execution  in  this 
country  (c). 

(a)  63  Gea  lU.  c  40 — 6  Oea  IT.  c  129,  sect  8. 

(bj  Scott  against  Smith  and  othen,  6th  July  1796 ;  affirmed  8th  Jsnn- 
ary  179a 

(c)  In  particular,  22  Geo.  III.  c  47,  at  one  time  extended  to  Scotland  ; 
but  27  G.10.  III.  c.  1,  sect  2,  made  it  imposaiUe  to  execute  it  here. 
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i^pvd  to  private  lottarkiiB,  it  has  not  been  dedded 
whether  they  >uqr  not  be  remored  as  nuiflances  al  common 
kw.  The  CoQTt  of  Session,  in  the  only  imported  case  on  Ae 
subject,  continued  an  interdict  ranted  by  an  inferior  court 
agitinst  a  hiutdware  merchant,  inio  had  advertised  li  private 
lottery  of  his  goods,  and  passed  a  Ull  of  advocation  to  try  the 
question  (a).  Several  of  the  judges  dre  rraorted  to  have  ex* 
pressed  opinions  in  &vour  of  the  judgement  of  the  inferior  court, 
as  £ir  as  rounded  on  common  law  (b).  The  merchant  does  not 
seem  to  have  proceeded  in  the  question.  But  the  matter  seeme 
rather  to  611  under  the  jurisdiction  of  the  judge  ordinary  than 
of  justices. 


MANDATE^ 


if  AKD  ATS  (questions  with  r^ard  to  which  mav  occur  Word 
justices  under  the  small  debt  act)  is  a  contract  by  which  mie 
person  empbys  another  to  do  a  lawful  thing  for  him.  The 
employer  is  called  the  mandant;  the  person  employed,  the 
mandatary,  sometimes  an  attorney  or  factor  (c). 

I.   GoNSTITUTiO]Sl   AND  SVIOSKCB  OF  THE  CONTEACT. 

The  consent  is  either  direct  or  implied.  Direct  consent  ie 
given  either  expressly  by  words  or  writing,  or  tacitly  b^  know«r 
mg  of  the  actings  di  the  mandatary,  and  not  expressing  dis-; 
sent^  (d)  or  by  approving  of  them  in  some  such  way.  Implied 
consent  is  that  wmch  is  presumed  in  certain  situations  from  thcf 
circumstances  of  the  parties ;  of  which  some  instances  are  men^ 
tioned  at  the  conclusion  of  this  article 

Mandates  with  regard  to  ordinary  moveables,  the  sale  of 
which  is  provable  by  witnesses,  may,  in  like  manner,  be 
proved!  by  witnesses  (e)4  Mandates  with  regard  to  money,  for 
instance  a  mandate  to  a  debtor  to  pay  his  debt  to  a  third  party^ 
must  be  proved  by  the  writ  or  oath  of  the  mandant,  where 
tliere  is  a  nuda  emisHo  verborutn  (no  evidence  of  the  fiict  es« 

(a J  Fnaer  against  Sprott,  7th  Jul/  1796 1  Diet  iv.  34. 

fb)  Hutche8oti*s  J.  P.  Sd  edit.  iL  361.  The  Court  aie  reported  to  have 
had  no  doubt  that  27  Oea  III.  c.  1,  sect.  8,  on  which,  aa  well  aa  at  com- 
mon law,  the  inferior  court  proceeded,  did  not  extend  to  Scotland    /M 

ro  Erskine,  iii  3.  31.  r^^;  Ihid.  33. 

(ej  Scott,  39th  January  1667—- Thomson,  2l8t  July  166& 
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oept  a  verbal  order) ;  bat  where  the  mandate  caA  be  eitaUishe^ 
bj  a  train  of  facts  and  circainstanoes,  evidence  of  these  hy 
witnesses  is  admitted.  Thus,  in  the  case  of  a  servant  takine 
goods  fiom  a  shopkeeper  in  his  master  s  name^  it  will  be  sam^ 
dent  if  the  shopkeeper  can  prove  that  the  master  knew  of  the 
servant  taking  gooos  in  his  name  on  former  occasions,  and 
recdved  and  paid  for  the  goods  so  formerly  ordered.  In  like 
manner  a  person  paying  an  account  to  the  shopkeeper^s  clerk 
IS  safe,  if  this  be  proved  or  admitted  to  be  the  daily  practice 
of  the  shop.  In  the  same  wavt  *  mandate  to  a  messenger  to 
recttve  payment  of  the  debt  ror  which  diligence  is  done,  or 
proposed  to  be  done,  is  sufficiently  proved  by  the  grounds  of 
debt  being  in  his  hands,  when  joined  to  the  creditor  having, 
on  former  occasions,  employed  him  to  receive  debts;  and 
thb  fact  may  be  established  by  pwole  evidence.  And  so  of 
other  similar  cases. 

«  II.  NATcra£  OF  ths  contbact. 

I.  ObligaHons  and  P&mers  tf  Mandataty* 
Where  the  mandate  prescribes  a  mode  of  doing  llie  thing'^ 
the  mandatary  must  observe  it  stricdy,  otherwise  he  is  an* 
swerable  for  any  dami^  which  ensues  from  the  deviation^ 
though  the  course  which  he  followed  seem  more  ratimiai  (a). 
It  makes  no  difierence  whether  the  course  to  be  followed  be 
pointed  out  by  particular  instructions,  or  by  the  custom  of  the 
trade ;  for  the  latter  are  presumed  to  be  the  mandant^s  instruc* 
tions.  Where  no  rules  are  laid  down,  the  mandatary  must 
conduct  himself  as  prudence  directs ;  in  which  case  he  is  safe, 
whatever  be  the  success  (b).  Mandates  are  sometimes  conceiv- 
ed in  general  terms  for  the  management  of  the  mandant^a 
afiSdrs.  Such  a  mandate  gives  no  authority  to  gift  the  man- 
dant^s  property,  or  to  sell  nis  moveables,  unless  they  be  of  a 
perishable  nature,  or  to  transact  or  submit  doubtfol  claims,  or^ 
where  particitlar  cases  are  expressed,  to  do  things  of  a  diffimnt 
kind  (c).  Wher^  the  mtodatary  acts  properly,  he  binds  the 
mandant,  and  not  himself,  and  transfers  the  whole  risk  to  him« 
A  mandatary,  who  plainly  eliceeds  the  limits  of  his  commission, 
is  liable  for  every  accident  arising  through  occasion  of  such  ex- 
cess. While  the  goods  or  money  in  right  of  the  mandant,  which 
are  in  the  hands  of  the  mandatary,  or  due  to  the  mandatary, 
are  distinguishable  from  his  other  goods  or  funds,  the  mandant 

(a)  Enkine,  til  3. 3&_Haile  against  OgUvie,  24th  Janaaty  1749 ; 
Perkuhm^  4.  (bj  £rskine,  Ui.  9.  35.  (e)  Ibid.  99. 
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has  a  direct  preferable  right  to  them  ;  the  mandatary  being 
oonsideied  as  a  senrant  acting  solely  for  another  (a).  A  manda- 
tary  ought  not  to  convert  the  mandanf  s  money  to  his  own  use, 
or  to  transfer  the  property  of  any  of  the  mandant^s  effects  to 
himself;  and  if  he  take  an  obligation  in  his  own  name  for  a 
sum  which  truly  belonged  to  the  mandant,  a  direct  action  is 
competent  to  the  mandant  against  the  debtor,  even  though  the 
creditors  of  the  mandatary  ht  in  the  field  (b).  If  the  manda- 
tary buy  goods  for  himself  with  the  mandant^s  money,  the 
mandant  has  no  direct  action  for  those  goods,  but  he  has  action 
of  damages  against  the  mandatary  (c).  He  must  communi- 
cate the  benefit  or  ease  allowed  him  in  any  sulgect  naturally 
connected  with  the  sulgect  of  the  mandate  (d). 

With  regard  to  the  degree  of  diligence  to  be  adliibited  fay 
the  mandatary,  according  to  the  common  rule  in  contracts,  it 
is  this.  If  he  act  gratuitously,  he  must  still  give  as  much  at- 
tention as  in  his  own  affairs,  otherwise  he  is  hable  for  the  da- 
mage (e).  If  he  be  recompensed,  whether  by  a  special  hire, 
or  by  the  matter  in  question  being  part  of  an  onerous  transac- 
tion, he  must  adhiUt  that  degree  of  diligence  which  is  custom- 
ary in  the  particular  branch  of  business.  If  the  thing  to  be 
done  be  in  the  line  of  his  own  profession,  and  if  he  be  recom- 
pensed, he  is  still  more  bound  to  exact  diligence,  particularly 
if  the  special  thing  to  be  done  be  pointed  out ;  so  that,  if  he 
either  neglect  it  altogether,  or  delay  it,  he  is  liable  for  the  da- 
TB^^^  (/)•  A  professional  mandatary  is  liable  for  errors ;  but 
it  is  only  for  gross  errors,  such  as  a  person  of  ordinary  skill 
could  not  be  supposed  to  commit ;  not  errors  of  judgment  in 
nice  cases  (g). 

The  powers  of  the  mandatary  are  such  as  are  necessary  to 
enable  him  to  perform  his  duty  in  an  ordinary  and  reasonable 
way.  He  cannot,  in  the  ordinary  case,  and  in  the  material 
parts  of  the  business,  authorise  a  person  to  act  as  his  substitute ; 
if  he  do,  he  is  accountable  for  tne  damage  arising  to  the  man- 
dant finom  the  unfitness  or  unskilfulness  of  the  substitute  (h). 
The  mandatary  may,  if  he  see  cause,  act  in  his  own  name, 
without  mentioning  the  mandant,  and  yet  acquires  rights  to 

(a)  Hay  against  Hay,  15th  March  VIVI  \  Forbes.— ^Street  against  Hume, 
9th  June  16ffi» ;  Stair. 

(b)  Eiskine,  iii.  3.  34  (e)  Ibid.  (d)  Ibid.  30. 
(e)  Earl  of  Wemjss  against  Sir  William  Thomson,  17th  July  1672; 

Stoir. 

ff)  Garden  and  Donaldson  against  Pilmore  and  Lindsay,  30th  January 
1724;  Edgar. — Maason  against  Thorn,  4th  February  1787,— and  many 
others.  (o)  M'Leau  against  Grant,  15th  NoYember  1805. 

(hj  Erskine,  iii  3.  34. 
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the  maiidaal,  and  fahidfl  ium  as  dfisctually  w  if  l^at  penon  had 
been  named.  Thus,  that  kind  of  itinerant  mandatary  or  fius- 
tor  called  a  traveller  or  rider  effectually  binds  the  shopkeepo^ 
oommiaBicNung  goods  to  receive  them  and  to  pay  the  priee^ 
pmd  his  empbyer  to  send  than,  though  he  dp  not  memiMi 
his  employer's  name  (a). 

If  any  thii^  happen  which  would  make  the  ezecntion  of  the 
pumdate  hurtml  to  the  mandant,  the  mandatary  ought  not  to 
execute  it. 

%  (XagcMons  of  Mandant. 
The  mandant  must  replace  to  the  mandatary  all  reasonaUe 
expenoe  disbursed  bonafide^  and  the  damage  sustained  by  him 
in  the  execution  of  the  mandate ;  and  must  relieve  him  of  any 
4>bligattons  under  which  he  may  have  come  on  account  of  the 
mandate,  and  must  ^ve  him  the  stipulated  gratification  Sat  his 
trouble,  even  thou^  the  mandate  proved  unsuccessftd  (b)^ 
unless  the  risk  was  transferred  as  before  mentioned.  The 
mandant  must  pay  a  due  r^ard  to  the  interest  of  the  manda- 
tary. If,  for  instance,  he  have  any  objection  to  the  gooda 
aent,  he  mqat  give  timeous  notice  that  he  intends  to  return 
them,  and  must  vefrain  firom  using  them,  otherwise  the  barnin 
is  fixed  down.  If  a  mandatary  pay  a  price  beyond  that  allow- 
ed in  his  commission,  the  mandant  must  relieve  him  of  the 
bargain,  if  he  restrict  his  demand  to  the  sum  allowed  (c). 
When  no  reward  is  stipulated,  the  commission  is  presumed  to 
be  gratuitous,  unless  a  stronger  contrary  presumption,  for  a 
reward,  arise  from  the  special  circumstances  of  the  mandatary, 
pr  his  way  of  life  (d). 

III.  Termination  of  contract- 
Mandates  expire,  1.  By  the  revocaticm  of  the  mandant, 
either  eipress  or  implied,  as  by  the  appointment  of  a  new 
mandatary :  but  the  revocation,  in  order  to  have  foil  eflect, 
must  be  intimated  to  the  former  mandatary ;  and  matters  must 
be  entire ;  for  if  the  mandatary  have,  fi>r  example,  bound  him- 
self to  iHirch^se  goods  from  a  third  party,  the  mandant  must 
relieve  niii^.— 2.  By  the  renunciation  of  the  mandatary,  even 
though  he  have  in  part  executed  his  commission ;  but  if  he 
do  not  immediately  notify  his  renunciation  to  the  mandant, 
be  is  liable  for  any  damage  occasioned  by  the  delay  ;  and  he  is 
$Iso  liable  in  damage  if  he  renounce  at  a  critical  time,  which 

(a)  Milne  against  Harris  and  Company,  14th  June  1803. 

(b)  Erskine,  ill  3.  38.  fej  Ibid.  36,  (d)  Ibid.  33. 
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noat  Batuvally  be  attended  with  damage.-— S.  By  the  death  of 
the  mandant.  But  if  a  mandatary,  i^orant  of  the  mandant^s 
death,  go  <m  to  execute  the  conwniflaion  bonafide^  his  actings 
bind  the  mandant^s  heir ;  and  if  part  of  the  commission  was 
executed  before  the  mandant^s  death,  so  that  the  management 
would  suffer  if  the  whole  were  not  to  be  carried  into  imme- 
diate execution,  the  mandatary  ought  to  proceed,  even  though 
he  knew  of  themandant^s  death  (a). — 4.  By  the  death  of  the 
mandatary.  But  if  he  had  begun  a  course  of  management 
which  reauired  to  be  carried  through  without  delay,  his  heir 
may  finish  it  (b). 

IV.  Imflixd  mandate. 

1.  Shipmaster. 
Exerdiorsy  t .  e.  persons  who  employ  a  ship  for  trade,  on 
their  own  account,  are  answerable  for  all  repairs,  provisions^ 
or  furniture,  necessary  for  the  ship  or  crew,  ordered  by  the 
master  of  the  ship,  or  by  the  person  who  has  the  actual  cnarge 
of  the  ship,  though  he  should  nave  no  commission  as  master  (ch 
Exercitors  are  liable,  whether  the  master  has  purchased  the 
necessary  articles  with  his  own  money,  or  has  borrowed  money 
for  that  purpose ;  but  the  furnisher  or  lender  must  be  able  to 
shew  that  the  fiunishings  to  the  extent  made  were  ordinary, 
necessary,  and  proper ;  and  that  they  were  truly  made  with  a 
view  to  the  good  of  the  concern.  It  is  not  necessary  that  he 
shew  the  furnishings  to  have  been  properly  applied.  Where 
the  furnishing  is  borrowed  money,  the  bond  ouffht  to  specify 
the  cause  of  borrowing.  Exerators  are  not  obliged  by  the 
master^s  contracts  concerning  thmgs  not  entrusted  to  hin, 
and,  therefore,  not  by  his  contracts  concerning  the  cargo,  if, 
as  is  now  usuid,  that  be  entrusted  to  a  supercargo ;  but  in  such 
case  the  supercargo  can  bind  the  owners  (d).  1  hus,  the  owners 
having  appointed  a  master  to  navigate  a  vessel,  in  conveying 
materials  for  building,  were  found  not  to  be  bound  by  an 
obligation  of  his  with  regard  to  grain  received  on  board  (e). 
The  shipmaster  binds  himself  as  well  as  his  owners  QF).  The 
owners  are  liable  singidi  in  solidum,  each  for  the  whole ;  the 
owner  paying  more  than  his  share  having  of  course  proportional 
relief  against  the  others.  A  shipmaster'^s  obligations  for  borrow- 
ed money  bind  his  employers,  only  if  the  advance  was  made  in 
a  foreign  port;  his  obligations  for  other  furnishings  to  the 

Caj  Erskine,  ill.  X  40,  41.  fb)  Ibid  41.  fe)  Ibid.  45. 

rdj  Ibid.  43^5.        (ej  Masson  against  Adams,  1 1th  Jul  y  1H6B ;  Karnes* 
r/j  £rskin«,  iiL  3.  4H. 
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▼esael  bind  his  coBstitaeBts,  even  though  those  furnishfaigs  wove 
made  at  a  home  port  (a).  It  has  been  doabted  whether  obliga- 
tions of  this  kina  by  shipmasters,  bebff  of  a  maritime  nature, 
can  be  competency  triea  bebre  any  other  courts  than  those  of 
adbniralty.  Both  of  the  cases  cited  were  originally  brought 
bef<»e  courts  of  admiralty, 

8.  Conductor  ^concern  on  shore, 
PreposUorSf  or  undertakers  of  any  business  on  land,  from 
which  profit  may  be  expected,  as  a  ftrm,  manufoctory,  shop, 
&C.  may  be  sued  upon  contracts  with  r^ard  to  it  entmd  into 
by  their  insHiors^  or  those  whom  they  have  set  over  it.  Pre- 
positors  are  not  bound  beyond  the  commission  which  they 
nave  given  to  the  institors,  unless  the  institors  have  been  in 
the  course  of  mana^ng  that  business  for  a  tract  of  time,  the 
pre}K)8itor8  all  the  time  fulfilling  their  contracts  relating  to  it- 
institoris  disclosing  their  character,  bind  their  constituents,  and 
not  themselves,  excqit  in  so  far  as  they  are  in  possession 
of  the  money  belonging  to  the  prepositors  (b).  Institors 
cannot  depute  their  commission,  as  shipmasters  can ;  there 
is  not  the  same  necessity  that  they  should  be  able  to  do  so. 
If  the  prepositors  have  furnished  money  to  the  institors  to  buy 
goods,  the  fiimisher  of  those  goods  to  the  institors  has  no  ac- 
tion against  the  prepositors,  on  the  institors  turning  aside  the 
money,  if  the  trade  in  question  was  notoriously  a  ready  money 
txBiie(c). 

3*  Servant 
A  servant  has,  in  certain  cases,  an  implied  mandate  to  order 
goods  for  his  master.  If  the  master  run  an  account  with  the 
tradesman,  or  if  be  be  irregular  in  his  dealings,  sometimes 
paying  in  ready  mopey,  sometimes  not,  he  is  answerable  for 
all  that  the  servant  orders,  of  a  reasonable  kind  and  degree, 
'  even  though  it  have  b^n  turned  aside  by  the  servant-  But, 
on  the  other  band,  if  the  master  have  been  regular  in  dealing 
with  the  furnisher  in  one  particular  way,  he  is  not  answerable 
for  goods  ordered  by  his  servant  upon  a  quite  different  footing. 
For  example,  if  he  have  been  in  toe  use  of  dealing  personal^ 
with  the  tradesman,  or  in  ready  money  through  his  servant, 
and  if,  in  fact,  he  have  supplied  the  servant  with  money  for  the 
occasipn,  he  is  not  liable  for  what  the  servant  has  taken  uppu 

fa)  Lindflaj  and  Allax)  against  CampbelL  18th  June  ISOO. 

fbj  Erskine,  ill.  Q.  46. 

(ej  Hunter  against  Chalmers  and  Company,  4th  Januai7  1766 ;  Karnes. 
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only,  hftyinff  turned  aside  jthe  money,  eren  though  the 
articles  hare  been  brought  into  his  house,  and  there  consum- 
ed ("a^ 

4  Advocate  and  Procurator, 

A  mandate  to  appear  judicially  in  name  of  a  party  to  a  suit 
(which,  however,  is  exduded  under  the  small  debt  act,  but 
may  tidce  place  in  other  questions  competent  before  justices) 
Is  implied  or  presumed  with  respect  to  an  advocate,  from  his 
mere  appearance  in  court  for  tne  party :  and  with  respect  to 
a  procurator  before  an  inferior  court,  firom  his  being  in  posses, 
sion  of  the  party^s  writings  (b).  But  it  has  been  found  that  a 
procurator  before  an  inferior  court  cannot  refer  the  libel  to  the 
oath  of  the  opposite  party,  without  a  special  mandate  to  that 
effect  (c),  X    . 

For  A  wife'^s  mandate  to  order  goods  for  the  family,  see 
Jlf^^rriagey  sect  Obligations  by  Wife.  For  a  mandatary  for  a 
pursuer  iibroad,  s^  Partw^  sect.  Pursuer, 
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Those  points  only  which  are  of  more  general  importance 
are  noticed  here.  The  few  justices  who  require  the  details  on 
particular  manufactures,  such  as  linen,  woollen,  leather,  &c. 
can  procure  the  subsisting  regulations. 

I.  Betaking  into  house,  &c.  to  destroy  mamvfac 

TUBES,  &c. 

Any  person,  by  day  or  by  night,  breaking  into  or  entering 
by  force  into  any  building  with  intent  to  destroy  or  damage 
any  goods,  wholly  or  partly  composed  of  woollen,  silk,  linen, 
or  cotton,  in  the  loom  or  frame,  or  in  any  stase  of  manufac- 
ture ;  or  to  destroy  or  damage  any  loom  or  other  implement 
used  for  such  manufiicture ;  or  wilfully  and  maliciously  de- 
stroying or  damaging  any  such  goods  or  implements ;  or  aiding 
and  abetting  others  m  committing  any  of  tnose  ofiences,  is  by 

fa)  Inches  against  Elder,  22d  November  1793,  in  Hutcheaon's  J.  P.  3d 
edit  ii.  166.  '  (b)  Erskine,  ill.  3.  33. 

(e)  "RdxAj  against  Allan,  4th  January  1709  ;  Foiintainhall ;  Forbes. — 
Inglis  affaSnst  Fuller,  18th  January  1712 ;  Forbes^-^Grahams  against  Fer- 
gusson,  rfoyembcr  177^ ;  Diet.  iv.  153. 
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Statute  subjected  to  an  arUtrary  puxushment^  vhicli  may 
amount  to  transportation  for  life  (a).  Such  oflBences  seem  also 
punishable  at  common  law ;  and  some  of  them  may  amount  to 
wilfiil  fire-raising,  or  to  theft  by  housebreaking,  so  as  to  be 
capitaL  Justices  may  anrest  those  guilty,  and  take  precogni- 
tion. See  Arrest,  Sfc.'—Crime^  sect  Wrongful  act  nccessaiy.^— 


II.  Embeszlxng  materials^  tools,  oa  nauGs. 
A  number  ^of  statutes  have  been  passed  upon  this  suly|< 
applicable  to  dtflTerent  manufactures.  These,  having  been  passed 
chieily  with  a  view  to  England,  are,  many  of  them,  not  veiy 
easily  executed  in  this  country ;  and  they  are  not  necessaiy  in 
this  country,  as  all  such  o£fences  are  effectually  reached  here 
by  the  vigour  of  the  common  law.  Manv  of  these  statutes, 
too,  are  not  very  congenial  to  the  common  law  of  this  coimtry ; 
fer  instance,  convictmg  upon  the  oath,  or,  in  the  case  ot  a 
quaker,  the  affirmation,  of  a  single  witness,  who  may,  in  some 
cases,  be  the  owner  of  the  g<>Dds  embexzled.  There  is  an 
immense  number  of  these  statutes  for  the  difierent  manufac- 
tures, difiering  fix>m  each  other  in  many  minute  particulars, 
without  any  apparent  reason,  or  any  discoverable  general  rule, 
and  sometimes  modifying  each  other  in  such  a  manner  that  it 
becomes  extremely  dimciut  to  apply  them  in  practice  (b).  The 

Eunishment  of  whipping,  too*  which  many  of  them  order,  has 
ardly  ever  been  inflicted  in  this  country  by  justices.  See 
Punishment.  It  is  understood  that  they  are  very  seldom  acted 
upon  in  this  country.  It  seems  unnecessary  to  say  more  with 
regard  to  the  statutory  law  upon  this  point.  For  the  common 
law,  see  Thefi — Falsehood,  <^c. — Proqf^Punishment,  S^c 

•s, 

III.  Contract  between  master  and  servant 

1.  FuyUmeni  cf  it,  in  certain  fnanufbdures. 
By  various  statutes,  the  execution  of  which  has  been  com* 
mitted  to  justices,  provision  has  been  made  that  servants  en- 
gaged in  difierent  manufactures  shall  serve  out  the  time,  and 
finish  the  woric  undertaken  by  them,  under  the  sanction  of 

(a)  4  Geo.  IV.  c  46,  sect.  2. 

(b)  Regulations  as  to  a  great  number  of  manu&ctures,  those  of  woollen, 
linen,  cotton,  iron,  leather,  &c.  are  contained  in  the  following  acts,  IS  Geo. 
I.  c.  34 — 13  Geo.  H.  c  8 — 22  Geo.  II.  c  27 — 17  Geo.  IIL  c.  6S — ^parti- 
cularly this  last,  which,  though  Lord  Swinton  doubts  whether  it  extends 
to  Scotland,  has  lately  been  founded  on  without  challenge ;  Mackay,  l^ir. 
ving,  and  Co.  against  Bond,  19th  November  1813. 
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beii^  committed  to  the  house  of  correction  or  to  gaol ;  and 
that  masters  shall  pay  wages  in  money,  under  the  sanction  in 
some  instances  of  being  liable  in  double  wages,  and,  in  certain 
cases,  penalties.  There  are  particukrly  such  provisions  with 
regard  to  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur, 
hemp,  flax,  silk,  coals,  steel,  &c.  (a).  It  appears,  however,  that 
such  cases  may,  in  general,  in  this  country,  be  left  to  the  com- 
mon law,  by  which  the  servant  will  lose  ms  wages  and  charac- 
ter, and  may  be  subjected  in  damages  and  expences  (see  Inu 
prisonment) ;  and  tne  master  will  be  subjected  m  the  full  wages 
and  expences.  If  these  statutes  should  at  any  time  be  founded 
upon  before  justices,  which  can  happen  only  before  few  justices, 
and  will  probaUy  not  of^  happen  before  any,  the  subsisting 
statutes  on  the  manufacture  in  question  must  be  produced  (bj. 
It  has  he&i  decided  that  master-manufacturers  cannot  plead 
compensation  upon  commodities  furnished  on  account  to  their 
workmen,  during  their  service,  against  a  claim  for  wages,  which, 
by  statute,  must  be  paid  in  current  coin  (cj. 

For  the  general  attributes  of  the  contract,  see  Servant 

ft.  Jrbitratian  of  disputes  between  Masters  and  Workmen. 

A  general  act  has  oeen  passed,  applicable  to  every  descrip. 
tion  of  trade  or  manu&cture  (repealing  former  partid  acts)  by 
which  justices  of  the  peace  and  other  magistrates  are  autho- 
rised  to  settle  and  adjust  certain  subjects  of  dispute  between 
masters  and  their  workmen,  by  reference  to  the  justice  or  ma- 
gistrate^  where  the  parties  both  agree  to  do  so,  and  otherwise 
by  the  justice  or  magistrate,  to  whom  application  is  made,  ap- 
pointing referees,  and  proceeding  in  a  manner  prescribed  by 
the  act  (d).  This  matter  concerns  very  few  justices;  and 
when  «  justice  is  called  upon  to  proceed  under  the  act,  it  will, 
of  course,  be  produced  to  him ;  so  that  it  is  unnecessary  here 
to  go  into  detail. 

See  Combination. 

IV.  Health,  and  ikstructiok  of  manufactouers  of 

COTTON  AMD  WOOJULEN. 

Certain  acts  have  been  passed  on  this  subject,  the  execution 

fa)  12  Geo.  I.  c  34 — IS  Geo.  II.  c  S — 32  Geo.  II.  c  27.«— 17  Geo.  III. 

c-  56.  But  Lord  Swinton  doubts  whether  this  act  extends  to  Scotland. — 
57  Geo.  III.  c.  110 — 57  Gea  III.  c.  ]22._58  Geo.  III.  c  51. 

(bj  For  certain  statutes  applicable  to  artisans  which  do  not  appear  to  ex- 
tend to  Scotland,  see  Appreniices.    Foot  note. 

/'ej  Monteith  and  Co.  against  Blackie,  2d  February  1827. 

(dj  5  Geo.  IV.  c  96. 
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of  whicli  is  partly  committed  to  justices,  applicable  to  cotton 
and  woollen  mills,  and  cotton  and  wooUen  factories.  But  as 
they  concern  very  few  justices,  and  as  these  can  easily  consult 
copies  of  them  (which  are  in  the  hands  of  the  clerks  of  the 
peace)  it  is  sufficient  to  n£et  to  them  (a). 


MARRIAGE. 


The  concern  which  justices  of  the  peace  have  with  marrii^ 
consists  of  two  parts : — 1.  They  have  some  charge  of  the  exe- 
cution of  the  laws  against  irregular  marria^.  2.  It  is  necessary 
that  they  know,  to  a  certain  extent,  the  rights  and  obligations 
of  husband  and  wife,  consequent  upon  marriage,  in  so  far  as 
those  affect  third  parties. 

I.  Irregular  Marriage. 

By  the  custom  of  this  country,  marriage  may  be  validly  con- 
stituted not  only  without  any  assbtance  of  religion  or  the 
church,  but  witnout  the  use  even  of  any  precise  civil  form,  if 
the  parties  explicitly,  fiilly,  and  deliberately  contract,  although 
they  be  under  age,  and  have  not  the  consent  of  guardians  or 
parents.  But,  at  the  same  time,  our  practice  considers  all 
marriages  contracted  in  this  private  and  unceremonious  man- 
ner as  clandestine  and  irregular,  although  not  punishable. 
And  where  marriage  is  celebrated  in  a  religious  form,  certain 
particulars  are  appointed  by  statute  to  be  observed,  under  the 
sanction  of  punishment  against  the  parties,  the  celdl>rBtor,  and 
the  witnesses. 

There  are  two  defects  in  the  celebration  of  marriage,  either 
of  which  subjects  those  concerned  to  the  statutory  penalties. 

One  of  those  defects  is  the  celebration  being  mam  by  a  per- 
son who  is  not  a  clergyman  dulv  authorised  by  the  church ; 
that  is,  who  is  not  r^ularly  called  to  the  pastoral  functions 
within  Scotland :  being,  for  example,  a  Jesuit  or  Popish  priest ; 
or  a  deposed  minister  of  the  Established  Church ;  or  the  pas- 
tor of  an  Episcopal  meeting,  whose  orders  are  not  fiom  an 
English  or  Irish  bishop,  or  who  has  omitted  to  produce  and  re- 
cord his  orders,  or  to  take  the  oaths  to  Government,  in  manner 
required  by  the  acts  10  Anne,  c.  7,  and  19  Geo.  II.  c.  84  (b). 

(a)  42  G€0.  IIL  c  73.— &0  Geo.  III.  c  66 — 60  Geo.  III.  c.  6.-^  Geo. 
IV.  c.  63.  (b)  1661,  c  34 — ^Hume,  i  460. 


MARRIAGE*  801 

(See  Nanc&f^brmistSf  Bed.  Episoopals.)  This  holds  more 
strongly  of  one  who  is  a  mere  lay  impostor  or  intruder  into  the 
character  of  priest  or  pastor. 

Sometimes  a  couple  go  into  the  presence  of  a  justice  of  the 
peace  or  other  magistrate,  and  there  exchange  the  matrimonial 
consent ;  and  in  this  there  seems  to  be  nothing  unlawfVd  on 
the  part  of  the  magistrate,  who  does  not  pretend  to  celebrate 
the  ceremony  of  marriage,  but  serves  only  as  a  reputable  wit- 
ness  of  the  civil  contract.  But,  if  he  pray  on  the  occasion,  or 
pronounce  the  nupdal  benediction,  and  officiate  as  a  clergyman, 
and  especially  if  he  make  a  common  trade  of  that  sort  of  inter- 
ference,  and  take  a  fee  for  his  trouble,  he  is  liable  in  th^  sta« 
ttttory  pains  (a  J. 

The  penalty  on  the  celebrator  is  banishment  from  Scotland^ 
under  the  pain  of  death  (b) ;  and  he  may  be  summarily  seised 
and  imjprisoned  by  any  ordinary  magistrate  or  justice  of  the 
peace  for  trial  (c).  (See  Arrest^  Sfc.)  The  trial  can  only 
take  place  before  the  Court  of  Justiciary  if  the  celebrator  is  to 
suffer  banishment  or  corporal  pains  (d). 

The  parties  are  liable  to  imprisonment  tot  three  months ;  and^ 
in  addition,  each  nobleman  in  L.1000  Scots ;  each  baron  and 
landed  gentleman,  1000  merks ;  each  gentleman  and  burgess^ 
L.500 ;  each  other  person,  100  merks ;  and  they  are  to  remaiil 
in  prison  till  they  pay  the  p«nalties.  These  penalties  are  to 
be  applied  to  pious  uses  within  the  parishes  where  the  parties 
dweU.  In  case  of  inability  to  pay  toe  fine,  the  parties  are  to 
be  punished  with  ^^  stocks  and  irons.^  (See  Punitkment^  secti 
Pillory.)  The  parties  are  liable  in  double  the  fines  above  spe- 
dfied,  if  they  refiise  to  reveal  the  names  of  the  celebrator  and 
the  witnesses ;  to  be  applied  in  the  same  manner ;  and  are  to  be 
imprisoned  tiU  they  reveal  ihem,  and  till  they  pay  the  penal- 
ties (e).  These  penalties,  in  case  of  refusal,  seem  to  super* 
sede  the  former  (f). 

The  witnesses  are  liable  in  a  fine  of  L.I00  Scots  each ;  to 
be  applied  in  the  same  manner  as  the  penaldes  before  men- 
tioned (g). 

The  other  defect  in  the  celebration  of  marriage  is,  when  it 
is  celebrated  without  proclamation  of  banns ;  and  this  holds 
whatsoever  be  the  quality  of  the  person  officiating  (h). 

Proclamation  of  banns  is  the  giving  of  notice,  with  an  audi- 
ble voice,  in  the  parish  church  of  the  residence  of  the  parties 

fa)  Hume,  i.  461.  (b)  1661,  c.  34,  ratified  by  1698,  c.  6. 

(e)  1608,  c  6*  (d)  Hume,  ii  67.  fe)  1608,  c.  6. 

ff)  Hume,  L  460.  (%)  1698,  a  6. 

(h)  1661,  c.  34.^Himie,  L  461. 
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contvaeting,  en  three  diftieiit  Sunda^rB,  immedifltelj  before  di. 
vine  service,  of  their  names  and  designations,  that  those  who 
know  of  any  sufficient  objection  to  the  proposed  marriage,  foay 
oiTer  it  before  it  be  too  late  (a}.  If  the  parties  be  of  the  Epis- 
copal persuasion,  the  nroclamation  must  be  made,  both  in  the 
parish  diuTch  and  in  the  Episcopal  meeting-honse ;  but,  if  the 
minister  of  the  parish  church  n^lect  the  prodamation,  it  is 
sufficient  that  it  be  made  in  the  EpisoopAl  meetuatgJioiiee 
alone  (b). 

The  penalties  upon  the  oelebrator,  the  poities,  and  the  wit- 
nesses, are  the  same  as  in  the  case  of  celebration  by  a  person 
not  duly  authorised  as  a  clergyman ;  with  this  variation  in  the 
case  of  the  parties,  that  they  are  not  made  liable  to  imprison- 
ment in  addition  to  the  fines,  and  that  the  fines  for  the  par- 
ties are,  for  a  nobleman,  L.1000  Scots ;  for  a  landed  giottle- 
man,  1000  merks ;  for  a  burgess,  L.500  Scots ;  for  every  other 
^<  substantious^  person,  500  merks ;  for  a  yeoman,  L.100  Scots } 
for  each  person  of  inferior  qualitv,  100  merks ;  half  to  the  King^ 
half  to  the  parish  or  parishes  wnere  the  married  persons  reside 
ed  (c), '  Tne  punishment  of  parties  with  *<  stocks  or  irons,'" 
as  before  mentioned,  in  case  of  inability  to  pay  the  fines,  and 
the  higher  fines  before  mentioned,  upon  parties  refosing  to  re> 
veal  the  celebrator  and  tiie  witnesses,  are  the  same  as  in  the 
case  of  celebration  by  a  person  not  duly  authoriaed  as  a  deigy- 

The  prosecutor  proving  the  celebration,  and  that  no  certifii- 
cate  of  banns  was  product,  has  proved  his  case,  and  lays  upon 
the  accused  the  burden  of  proving  that  proclamation  was  duly 
made.  If  a  false  certificate  of  proclamation  have  been  produc- 
ed, this  will  ordinarily  be  a  sufficient  excuse  to  the  mmister ; 
but  if  he  be  privy  to  this  wrong,  he  is  not  only  punishable  foft 
the  irregular  celebration,  but,  according  to  the  extent  to  which 
he  has  gone,  may  be  considered  as  art  and  part  of  the  false- 
hood and  abuse  of  trust  by  the  sesrion-derk,  for  which  that 
person  is  punishable  (d).  It  hardly  appears  that  the  cele* 
brator  will  be  exculpated  by  the  mere  fiuse  affirmation  of  the 
parties,  without  production  of  a  certificate,  unless  he  can  prove 
that  he  was  truly  over-reached  (e). 

The  pecuniary  penalties  before-mentioned,  for  both  of  the 
statutory  irregularities,  are  to  be  recoveied  before  the  *^  civil 

fa)  Enkine,  i  6.  10.  fb)  10  Anne,  c-  7, 

sect.  4..^JVote.  Justices  of  the  peace  csnnot  ordain  a  minister  and  klrk- 
session  to  proclaim  banns ;  Hairgrieve  and  I>onaldson  against  Minister  of 
Linton,  &c.  13th  July  1749 ;  KiBc.  Jurisdiction. 

(cj  1661,  c  34^1698,  c.  6.         (dj  Hume,  L  492^         (0)  Ibid.  463. 
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^  judge^  (a).  It  seems  very  questionable  whether  justices  of 
the  peace  be  competent,  the  matter  not  having  been  expressly 
put  under  their  jurisdiction  either  by  those  statutes  or  by  the 
general  statute  with  regard  to  their  jurisdiction  (b)y  or  any 
other  statute ;  and  it  seems  better  that  such  cases  should  be 
disposed  of  by  the  sheriff. 

Those  penalties  may  be  sued  for  before  the  civil  judge,  by 
the  public  prosecutor,  or  by  the  procurator  for  the  church  (e). 
The  kirk-session  cannot  prosecute  for  them  (d). 

Those  which  have  been  described  seem  to  be  the  only  modes 
of  this  offence  which  are  the  objects  of  the  statutory^  pains. 
At  common  law,  some  of  the  higher  abuses  in  this  quarter  are 
punishaUe,  if  they  be  conducted  in  such  a  manner  as  to  bring 
them  under  any  of  the  other  and  larger  denominations  of 
crime ;  e,  g.to  assume  a  fictitious  name,  and  the  character  of 
clergyman,  and  under  these  to  marry  and  give  certificates 
of  marriage,  or  even,  without  the  assumption  of  a  fidse  name, 
to  be  in  the  public  and  common  practice  of  performing  the 
part,  and  assuming  the  personage  of  dereyman,  which  neither 
really  nor  by  pretension  belongs  to  the  celebrator  (e). 

It  may  l>e  noticed  that,  in  certain  parts  of  the  country, 
sometimes  parties  are  fined  by  justices  of  the  peace,  and  ma- 
gistrates of  burghs,  in  a  smaU  elusory  sum,  for  an  irregular 
celebration  of  marriage,  in  order  to  avoid  the  imposition  of 
the  true  penalties,  and  that  sometimes  upon  a  false  admission 
of  an  irregular  celebration,  where  there  has  been  no  celebra- 
tion,  in  order  to  make  it  appear  that  there  had  been  a  cele- 
bration. But  such  a  practice  is  improper,  and  is  now  seldom 
followed. 

II.   CoKSSaUENCES  OF  MAEBIAGB. 

The  consequences  of  marriage  are  to  be  considered  as  far  as 
regards  the  patrimonial  interests  of  third  parties.  Those  con* 
sequences  follow  eijually  whether  the  maniage  have  been  en- 
tered into  with  religious  solemnity,  or  have  been  a  mere  civil 
contract,  either  expressly  entered  into,  or  inferred  from  the 
parties  living  togewer  as  husband  and  wife. 

1.  Pofwers  and  Bights  of  Husband. 
(1.)  Communion  of  goods^  and  jus  marUL — ^All  moveable 
subjects  belonging  to  the  husband,  or  to  the  wife,  which  are 
of  a  temporary  nature,  and  produce  no  yearly  pofits  while 

(a)  1661,  c  84.  (h)  1661,  c  Sa 

(ej  1661,  c  34.  (d)  Klrk-Sesdon  of  Dundee  against  Hacknejr,  14tli 

November  1761 ;  Diet  UL  123.  (e)  Hume,  L  463. 
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they  latt,  even  hSSh^  for  example,  thovtf  li  bearing  interesi,  ako 
the  fruits  produced  from  hentable  subjects,  as  the  rents  of 
lands,  and  the  interest  of  bonds)  become  common  to  iMth  on 
the  marriage ;  but  the  husband  has  the  sole  disposal  of  them« 
He  can  by  himself  receive  all  the  sums  due  to  the  wife  which 
fail  under  the  communion,  and  grant  dischaiges  to  the  debtors ; 
and  his  creditors  may  attach  them  for  payment  during  the 
marriage  (a  ),  This  is  called  the  husband^s jW  mariH.  Up- 
oh  the  dissolution  of  the  marriage,  by  the  d^h  of  either  the 
husband  or  the  wife,  his  jW  marUi  resolves  into  a  right  to  a 
share  of  the  goods  in  communion ;  a  third  where  there  are 
children,  and  a  half  where  there  are  none  ^  the  wife  having 
the  same  share.  Any  moveable  subject,  which,  after  the 
wife^s  death,  shall  be  discovered  to  have  belonged  to  her  dur- 
ing the  marriage,  falls  under  the  communion  of  goods,  to  the 
efiect  that  the  husband  mav  draw  his  share,  even*  though  the 
term  of  payment  was  not  till  after  the  dissolution  of  the  mar- 
riage (o).  But  a  conditional  debt,  the  condition  of  which 
does  not  exist  till  after  the  wife^s  death,  does  not  fall  under 
communion  (c).  The  husband  has,  in  like  manner,  right  to 
a  share  of  a  debt  assigned  to  the  wife  during  the  marriage, 
though  not  intimated  till  its  dissolution  (d).  It  has  been 
found  in  two  cases,  that  the  Jus  nuirUi  extends  to  debts  to 
which  the  wife  succeeds  during  marriage,  though  not  vested  in 
her  by  confirmation  (e).  But  the  former  was  attended  with 
peculiar  circumstances  which  influenced  the  decision ;  and  in 
the  latter,  the  funds,  which  were  in  England,  were  vested 
without  confirmation.  Moveable  property  acquired  by  the 
wife,  even  after  separation  from  her  husband,  whether  volun« 
tary  or  judicial,  falls  under  the  Jus  tnariH. 

The  Jus  mariti  is  of  course  excluded  as  to  any  subject,  by 
the  conveyance  of  it  to  the  wife,  containing  such  an  exclusion. 
It  is  excluded  without  special  provision,  in  whatever  is  given 
for  the  wife's  alimony  (f).  It  is  also  excluded  bv  the  dispo- 
sition of  law,  in  the  case  of  paraphernal  goods ;  by  which  are 
understood,  not  only  the  wire's  body  clothes  and  wearing  ap- 
parel, but  all  the  ornaments  of  dress  proper  to  a  woman's  per- 

fa)  Erskine,  i.  6.  18.  (bj  Nicolion  agftinst  Lyle,  15th  June 

1637 ;  Durie. 

Ccj  Fotheringham  of  Powrle  against  Earl  of  Hume,  IStli  November 
1094 ;  Fountainhall — ^Bankton,  i.  6.  67* 

Cdj  Scott  against  Dickson,  29tli  January  166S. 

fej  Lady  Pultnej  against  Stuart,  18th  December  1807 — Efferton  a- 
gainst  Forbes,  27th  November  1812.  And  see  Craigie  against  Gaiidner, 
12th  June  1817* 

(fj  Erskine,  i.  6.  14. 
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^ofl ;  as  necklace,  ear-rings,  breast  or  arm  jewels,  given  by  ber 
'busband  to  her  at  any  time  of  her  life,  either  before  or  during 
the  marriage  (a).  Things  of  promiscuous  use  to  husband 
and  wife,  as  watch,  jewels,  plate,  and  even  the  repositories  for 
hoXimg  paraphernalia^  are  not  paraphernal,  unless  they  be 
made  such  by  the  bridegroom''s  giving  them  to  the  bride  be- 
fore or  on  the  marriage  day  (b).  Things  of  this  la^t  sort 
are  paraphernal  onlv  with  regard  to  the  husband  who  made 
them  such,  unless  the  next  husband  also  make  them  parapher- 
nal (c). 

The  husband  enjoy»  his  ju$  mariti  without  any  form  of 
law  (d). 

(^.)  Curalory.-^The  husband  is  curator  to  the  wife.  In 
consequence  of  which,  no  civil  suit  can  proceed  against  her  till 
he  be  cited  as  defender  for  his  interest.  If  he  have  not  his 
domicile  within  the  territory  of  the  inferior  judge  before  whom 
the  action  is  brought,  application  must  be  made  by  the  pursuer 
to  the  Court  of  Session  for  letters  of  supplement  for  citing 
him.  If  a  suit  be  brought  before  an  infenor  judge  against  an 
unmarried  woman,  who  marries  during  the  dependence,  and 
whose  husband  is  subject  to  that  judge^s  jurisdiction  ratUme 
domicilii  (see  Forum)  he  may  be  made  a  party  to  it  by  letters 
of  diligence  proceeding  on  the  warrant  of  that  judge.  But  if 
he  be  not  within  the  jurisdiction,  letters  of  supplement  from 
the  Court  of  Session  are  necessary.  Another  consequence  of 
the  curatory  is,  that  the  wife  cannot  sue  in  any  civil  action, 
without  the  concurrence  of  her  husband.  If  the  husband, 
without  reason,  refuse  to  concur,  or  be  incapable  of  concurring, 
on  account  of  any  disability,  either  legal,  as  forfeiture,  naturid, 
as  fatuity,  or  accidental,  as  residence  abroad,  or  if  the  suit  be 
against  him,  the  judge  will  authorize  any  person  whom  she 
recommends  to  concur  with  her,  and  carry  on  the  action  in 
her  name,  who  is  called  airaior  ad  litem  (e).  The  bus- 
band  cannot  raise  action  in  the  wife'^s  own  concerns  without 
her  consent. 

Another  consequence  of  the  husband^s  curatory  is,  that  all 
deeds  done  or  granted  by  the  wife,  without  bis  consent,  are 
null,  though  they  should  relate  to  her  own  property,  and 
should  make  no  encroachment  on  any  right  competent  to  him. 
This  extends  even  to  a  bride ;  she  cannot,  after  proclamation 
of  banns  is  begun,  contract  debts,  or  do  deeds,  gratuitius  or 
onerous,  to  her  husband's  prgudice,  or  her  own.     The  pro- 

fa)  Enkine,  L  6.  16.  (b)  Ibid. 

(e)  Ibid.  (d)  Ibid.  14.  (ej  Ibid.  2L 
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clamation,  in  order  to  bave  this  effect,  must  be  made  in  the 
cburch  of  the  parish  of  her  residence  as  well  as  in  that  of.  the 
bridegroom^s.  But  the  private  knowled^  of  the  person  deal- 
ing with  the  bride,  that  proclamation  had  been  made  in  the 
bnd^oom^s  parish  church,  will  be  effectual  against  him  fa). 
See  sect.  iVife's  own  Property. 

S.  ObUgaiions  to  third  parties  by  wife. 

(1 .)  Debts  before  marriage. — The  husband  is  liable  in  pay- 
ment  of  the  moveable  debts  contracted  by  his  wife  before  mar* 
riaffe,  though  they  should  exceed  what  she  brought ;  but  the 
wife  is  still  the  proper  debtor,  and  must  be  cited  as  such ;  the 
husband  is  called  merely  for  his  interest.  The  husband^s  lia- 
bility  falls  by  the  dissolution  of  the  marriage.  After  that 
time,  such  debts  can  be  made  effectual  only  against  the  wife^s 
representatives,  or  by  diligence  against  her  separate  estate  (b). 
But  this  obligation  is  perpetuated  against  the  husband,  if  com- 
plete diligence,  as  arrestment,  followed  by  decree  of  fiirth* 
coming,  have  been  used  against  his  estate,  upon  his  wife^s  debt, 
whilst  she  was  alive.  He  must,  in  such  cases,  either  abandon 
his  property  so  affected,  or  relieve  it  by  payine  the  debt. 
Though  decree  have  been  recovered  agamst  the  husband  for 
the  debt  during  the  marriage,  yet,  if  his  estate  have  not  been 
attached,  the  obligation  upon  him  falls  upon  the  wife'^s  death, 
though  diligence  by  imprisonment  have  been  used  against  his 
person  (c).  If  the  wife^s  creditors  have  not  been  able  to  obtain 
payment  after  her  death,  from  her  share  of  the  society  goods, 
or  from  her  separate  estate,  the  husband  is  liable  to  them, 
though  they  had  used  no  diligence  against  him,  to  the  extent 
which  the  tocher  or  portion  received  with  her  exceeds  what  was 
ordinary  and  suitable,  considering  the  rank  and  fortune  of  the 
parties  (d). 

The  husband  is  liable  for  such  debts  only,  due  by  the  wife, 
as  would  have  fallen  under  communion  had  they  been  debts 
due  to  her ;  for  instance,  only  for  the  interest  on  bonds  of 
borrowed  money ;  under  the  exceptions,  that  he  is  liable  for 
idl  her  debts  where  he  has  been,  by  the  marriage  contract,  as- 
signed to  her  universum  jus,  heritable  as  well  as  moveable, 
and  that  he  is  liable,  after  discussing  her  representatives,  to 
the  extent  to  which  her  tocher  is  greater  than  ordinary,  accor- 
ding to  the  situation  of  the  parties  (e). 

The  person  of  the  wife,  while  the  marriage  subsists,  is  free 


(a)  Erskine,  L  6.  22. 

(b)  Ibid.  16*  (o)  Ibid.  17. 


(d)  Ibid. 


(€)  Ibid.  la. 
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I  femn  exi«ation  upon  diftto  contracted  by  herself^;  but  the  bus- 

bond  beoomes  Hidble  to  personal  diligence  by  her  creditors  in 
her  stead  (a).  A  justice  of  the  peace  has  been  subjected  in 
damages  for  imprisoning  a  wife  for  a  civil  debt  (b)*  Execu- 
tion, however,  may  be  used  against  her  person  to  compel  her 
to  perform  acts  which  are  in  her  power,  and  which  she  alone 
can  validly  perform,  as  to  exhibit  writings  in  her  own  custody, 
upon  letters  of  diligence  (c).     See  Imprisonment. 

(2.)  Personal  obUgoHons  during  marria^. — ^All  personal 
obligations  granted  by  the  wife  during  marriage,  though  with 
the  husband''s  consent,  are  ipso  jure  void ;  as  bonds,  bills,  pro- 
missory notes,  obligatory  receipts,  contracts,  &c.  for  whatever 
cause  they  may  have  been  granted,  whether  for  borrowed 
money,  tot  the  price  of  goods,  or  as  cautioner  for  others ;  and 
such  obligations  do  not  acquire  force  even  by  the  wife^s  Judi- 
cial ratification  of  them.  But  there  are  exceptions.  Where 
the  wife  gets  a  separate  jT^cu/iufn,  or  stock,  either  from  her  fa- 
ther or  from  a  stranger,  for  the  mmntenance  of  herself  and  her 
children,  which  is,  t^  the  grant,  exempted  from  the  jus  ma- 

,  ritiy  she  can  lawfully  charge  or  burden  that  stock,  and  bind 

herself  for  sums  of  money  m  relation  to  it  (d).  Where  there  is 

I  a  legal,  or  even  a  voluntary,  separation  of  husband  and  wife, 

^  and  he  has  settled  a  yearly  sum  upon  her  for  her  separate  main- 

tenance, her  personal  obligations,  come  under  during  their  se- 
paration, are  effectual  against  her ;  yet  not  so  as  di%ence  may 

I  proceed  against  her  person.     Such  obligations  gpranted  by  her 

after  separation  cannot  affect  him,  if  behave  settled  a  sufficient 
allowance  upon  her  (e).  A  wife  may  bind  herself,  and  not 
her  husband,  where  they  are  not  judicially  or  voluntarily,  but 

'  deJitctOf  separated ;  as,  where  he  ffoes  abroad,  and  she  carries 

'  on  some  trade  at  home  to  support  herself  (/). 

'  (8.)  Wife'^s  crime. — Obligations  formed  l^  the  wife's  crime, 

or  delict,  as  fines  or  damages,  stand  good  against  herself;  but 
they  have  no  operation  against  the  husband,  unless  he  be  co&- 

\  victed  of  accession  to  the  crime  or  delict.     The  effect  of  such 

obligations  is,  in  several  respects,  limited  even  as  to  the  wife ; 
for  though  she  may  be  banished,  imprisoned,  or  even  punished 
capitally,  on  a  criminal  trial,  yet,  if  the  punishment  resolve  into 
a  nne,  or  if  damages  be  awarded  against  her,  her  person  cannot 


ra^Enkine,  i.  6.  19. 

(bj  Pitcaizn  against  Deans  and  Preston,  18th  Feb.  171A  $  Diet.  IL  S41. 

(c)  Erskine,  i.  6.  19. 

fdj  £r8kine*8  smaller  work,  t  6^  15. 

fej  Erskine,  i.  6.  25.  (fj  Chumside  against  Currie,  11th 

iW  1789. 


July  1789 


808  MARRIAGE. 

be  attached  for  such  finb  or  damages  during  the  mairiage,  nor 
can  the  goods  in  communion ;  diligence  must  be  suspended  till 
the  dissolution  of  the  marriage ;  except  as  to  such  separate 
property  belonging  to  her  as  does  not  ndl  under  the  jus  fNnH- 
ti  (a).  The  bu^and  is  responsible  for  the  conduct  of  the 
cause  in  such  cases  in  so  &r  as  it  is  malicious,  yexattous,  and 
calumnious,  and  his  personal  liabili^  for  the  expences  is  limit- 
ed accordingly  (b).  It  has  been  thought  that  the  goods  in 
communion  may  be  attached  for  a  fine  inflicted  on  the  wife,  or 
damages  awarded  against  her,  before  marriage. 

(4.)  Wife's  tyum  property. — ^A  wife^s  obligations  with  regard 
to  heritable  property  belonging  to  her  (as  to  which,  bowers, 

{'ustices  of  the  peace  have  no  jurisdiction)  are  efiectual,  if  the 
lusband,  as  her  curator,  ,have  consented.  The  same  law  ap- 
plies  to  paraphernalia^  which  are.  the  wife^s  exclusive  proper^. 
If  the  wife  impledge  such,  without  the  husband'^s  consent,  m 
security  of  a  debt  contracted  by  herself,  they  continue  her  free 
property,  and  are  not  affected  by  the  pledge.  She  may  iuK 
pledge  such,  without  the  husband^s  consent,  for  a  debt  con- 
tracted by  him,  as  his  consent  is  presumed  in  such  a  case  (c). 
See  sect.  Curatory. 

A  wife^s  power  in  making  grants,  not  to  take  effect  till  her 
death,  are  more  ample,  as  the  husband^s  interest  ceases  before 
they  have  operation.  Thus,  she  may,  without  her  husband^s 
consent,  bequeath  her  share  of  the  goods  in  communion  by 
testament.  And  she  may  become  bound  for  a  sum  of  monej 
in  the  form  of  a  deed  inter  vivosy  if  it  be  not  to  take  efiect  till 
after  her  death  (dj. 

(5.)  Praeposihira. — Where  the  wife  is  praeposiia  negoHis 
by  the  husband,  entrusted  with  the  management  either  of  a  par- 
ticular branch  of  business,  or  of  his  whole  affairs,  all  the  con- 
tracts into  which  she  enters,  in  the  exercise  of  her  praeposi^ 
turoy  even  the  debts  due  for  the  price  of  goods,  though  they 
should  not  be  constituted  by  writing,  but  should  arise  merely  ear 
re,  from  furnishings  made  to  her,  are  effectual ;  but  not  against 
her,  only  against  her  husband.  A  wife  praeposiia  over  a  shop 
canniDt  borrow  money  so  as  to  bind  the  husband  (e).  A  jTme- 
positura  may  be  constituted  either  expressly,  hj  a  written 
commission  or  factory,  or  tacitly,  where  the  wife  nas  been  in 

(a)  Enkine,  L  C  24. — Chalmers  Bgainst  Douglas  and  husband,  ]9tli 
February  1790. 

fbj  Chalmers,  supra,  as  reversed  in  the  Honse  of  Lords  (Baillie  against 
Chalmers)  6th  April  17tll ;  Fac.  ColL  Appendix,  p.  6. 

fc)  Erskine,  i.  6.  27.  fd)  Ibid.  28. 

fej  Foster  against  Ferguson,  20ih  January  1737 ;  Elchies,  Husband  and 
Wife,  No  7. 
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use  for  a  tract  of  time,  without  a  formal  mandate,  to  act  for 
her  husband,  while  he  either  approves  of  her  management  by 
fblfiHing  her  deeds,  or  at  least,  being  in  the  knowledge'  of  it, . 
connives  at  it,  or  acquiesces  in  it.  With  regard  to  disburse- 
ments  necessary  for  a  family ;  the  wife  is  presumed,  while  she 
remains  in  family  with  her  husband,  to  have  a  praepositura 
with  regard  to  tnem.  In  this  character,  she  has  power  to  order 
whatever  articles  are  proper  for  the  family,  and  the  husband  is 
liable  for  the  price,  even  though  what  was  purchased  may 
have  been  apphed  to  other  uses,  or  though  he  may  have  given 
the  wi&  a  sum  of  money  sufficient  for  the  fiimily  expences  (a). 
Loans  of  money  are  in  a  different  situation  from  furnishings ; 
the  lender  must  show  not  only  that  the  money  was  necessary, 
but  that  it  was  actually  applied  for  family  purposes  (b).  Tne 
praeporiiura  ceases  by  toe  wife^s  abandoning  the  family,  and 
taking  up  her  residence  elsewhere.  The  husband  is  then 
liable  only  for  the  expence  of  her  necessary  subsistence,  as  far 
as  he  has  not  provided  her.  It  ceases  also  by  the  hiisband^s 
depriving  her  of  the  charge,  by  obtaining  inhibition  against 
her  from  the  Court  of  Session  ;  after  which  he  is  liable  only 
for  debts  contracted  by  her  for  such  furnishings,  suitable  to 
her  station,  as  he  cannot  prove  that  hie  provided  for  her  other- 
wise (c). 

3.  Donations  Revocable, 

Deeds  by  the  wife  to  the  husband,  or  by  him  to  her,  during 
marriage,  importing  a  donation,  are  indeeid  valid,  but  mav  be 
revoked  by  tne  grantor  at  any  time  during  life.  A  deed  wnich 
is  truly  a  donation  by  one  spouse  to  another  is  revocable, 
though  gpranted  nominaUy,  or  in  trust,  to  a  third  party.  But 
an  obligation  truly  gratuitous,  by  one  spouse  to  another,  is  ir- 
revocable, if  it  contain  a  right,  even  gpratuitous,  in  favour  of  a 
third  party  (d)»  Mutual  remuneratory  grants,  made  in  consi- 
deration of  each  other,  are  not  revocable,  if  they  bear  a  rea- 
sonable proportion  to  each  other.  Grants  given  in  consequence 
of  a  natural  obligation  are  not  revocable  (e). 

Those  donations  may  be  revoked  either  expressly,  by  an 
explicit  declaration  of  the  donor^s  will  to  revoke,  which  ought 
to  be  in  writing,  if  the  grant  was  in  writing,  or  tacitly,  by  any 
deed  of  the  donor  inconsistent  with  the  gift,  as  making  over  to 
another  absolutely  the  subject  gifted  (f). 

(a)  Enkine,  L  6.  20. 

(h)  This  has  been  found  in  several  cases,  but  none  of  them  reported. 
(c)  Erskine,  L  6.  26.  (d)  Ibid.  29.  (ej  Ibid.  80. 

(f)  Ibid.  31. 
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4.  Judidai  raHficaiion  by  xcifls. 

A  deed  extorted  from  any  person  by  force  or  fear,  is,  of 
course,  reducible  upon  tbat  ground  in  the  Supreme  Court. 
This  is,  in  particuhir,  the  case  where  a  husband  nas  extorted, 
from  bis  wife,  either  a  principal  deed  of  any  kind,  or  a  consent 
to  his  dbposing  of  lands  settled  upon  her  in  liferent,  or  the 
like.  And  reductions  by  wives  upon  this  ground  were,  at  one 
time,  often  pursued  vexatiously.  To  secure  the  grantees  against 
the  consequences  of  such  actions  vexatiously  pursued,  ratifies- 
tions  have  been  introduced  into  our  practice,  by  which  the  wife, 
appearing  before  a  judge,  ratifies  tne  deed,  and  declares  tbat 
she  was  not  compelled  or  seduced  to  concur  in  it,  but  that  she 
did  so  of  her  own  free  wiU  and  motive,  and  gives  her  oath  that 
she  will  never  challenge  the  deed.  A  deed  may  be  ratified 
before  any  judge,  very  often  a  justice  of  the  peace,  even  before 
one  within  whose  jurisdiction  neither  the  wife  nor  her  husband, 
nor  the  grantee,  reside.  It  is  not  necessary  that  the  wife  make 
oath  in  court.  If  the  husband  be  present  at  the  ceremony,  the 
deed  is  presumed  to  have  been  ratified  under  bis  influence. 
Nay,  if  the  ratification  do  not  expressly  mention  that  he  was 
not  present,  it  is  null  There  appears  to  have  been  at  one 
time  a  practice  of  taking  the  wife  s  solemn  declaration  merely, 
in  place  of  her  oath  ;  but  the  sufficiency  of  this  is  very  doubt- 
ful (a).  An  instrument  in  the  hands  of  a  notary  is  taken  upon 
the  ratification  in  the  form  of  a  judicial  act  (b). 

Judicial  ratifications  by  a  wife  may  be  taken  by  a  judge  be- 
vond  the  bounds  of  his  jurisdiction  (see  Jfisticesj  sect.  Partico* 
fan  not  in  Commission). 


6.  Efecis  ^dissolution  of  marrii 
If  the  marriage  be  dissolved  by  death  within  year  and  day 
lifter  its  contraction,  all  grants  made  in  consideration  of  it  be- 
come void,  and  things  return  to  the  same  situation  in  which 
they  stood  before  the  marriage  (c).  The  right  which  the  hus- 
band acquires,  by  the  mamage,  in  the  wife^s  moveable  goods, 
oomes  to  an  end  retrd,  as  if  it  had  never  been  been  ac- 
quired  fdj.  If  a  living  child  have  been  procreated  of  the 
marriage,  which  was  bend  to  crv,  though  it  died  immediately 
after,  the  marriage  is  as  efectual  as  if  it  had  subsisted  for  year 
and  day  (ej.  It  is  commonly  provided  in  m/uriage  contracts, 
fbut  the  marriage  shall  be  effectual,  though  dissolved  within 

fa)  Erskine,  t  6.  83.  fbj  Ibid.  34. 

fcj  IMd.  3&  fdj  Ibid  30.  (ej  Ibid.  40. 


year  and  day,  without  the  birth  of  a  living  child.  For  the 
division  of  the  goods  in  communion,  upon  the  death  of  the 
husband  or  the  wife,  see  sect.  Communion  of  Goods. 

When  the  husband  and  wife  are  divorced,  they  have,  of 
ooursO}  no  more  concern  with  each  other,  or  effect  upon  each 
other^s  obligations,  than  strangers. 

For  the  degrees  within  wmch  marriage  is  prohibited,  see 
Incest, 

For  a  wife^s  admissibility  as  a  witness,  see  Proof. 
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This  is  a  subject  deserving  great  attention,  as  it  is  one  of 
the  most  delicate  parts  of  the  duty  of  justices  of  the  peace. 
On  the  one  hand,  a  justice  who  proceeds  mala  fide  or  irregu*. 
larly  in  granting  such  a  warrant  may  be  subjected  in  damages 
to  the  debtor,  £e  creditor  being  also  liable  in  such  a  case ; 
and  being  also  liable  in  drcnmstances  which  may  not  subject 
the  judge,  e.  g*  where  he  swears  falsely  to  a  debt,  or  to  such 
fiurts  as  may  constrain  a  judge,  with  no  opportunity  of  seeing 
them  refuted,  to  issue  a  warrant ;  but  where  a  justice  judges 
fiiirly,  and  to  the  best  of  his  powers  judicially  applied  to  the 
circumstances  proved  before  him,  he  will  not  be  liable  in  da- 
mages, any  more  than  in  ordinary  cases  where  he  is  called 
upon  to  judge  of  evidence.  On  the  other  hand,  if  a  justice 
obstinately  refuse  a  warrant  where  the  mcditatiojiigae  is  sworn 
to,  and  justified  by  manifest  proof  of  an  intention  to  escape, 
and  if  the  debtor  escape,  the  justice  may  be  subjected  in  da- 
mages ;  but  if  he  form  his  judgment  to  the  best  of  his  ability, 
be  will  not  be  liable  (a). 

To  describe  it  generally;  it  is  a  procedure  by  which  a 
debtor,  who  intends  to  leave  Scotland  to  the  disappointment  of 
his  creditor,  may,  on  the  creditor'*s  application,  be  committed 
till  he  find  caution  to  answer  personally  in  the  courts  of  Scot* 
land,  in  any  action  to  be  brought  for  the  debt,  within  six 
months  from  the  date  of  the  warrant  of  commitment.  There 
have  been  instances  of  its  being  used  in  criminal  cases,  but 
that  is  improper.     See  Arrest — Bail. 

I.  When  compktemt. 
This  warrant  may  be  obtained  if  there  be  merely  a  claim 

(a)  See  BeU*8  Com.  4th  edit  ii.  648. 
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of  ddit,  thcmgh  not  at  the  tune  estahliahed  by  document  or 
decree  (a). 

It  may  be  obtained  eren  upon  a  debt  oontracted  ahnoad  to  • 
fordgn  creditor,  wliere  the  debtor,  who  is  allied  to  be  tn  me^ 
ditaiianejiigae,  has  fled  from  abroad  to  avoid  difigenoe  (bj^at 
where  he  has  established  a  domicile  in  this  ooontiy  (e).  If 
the  debtor  in  sudi  an  obligation  be  for  a  time,  and  without 
fraud,  in  this  coontty,  for  a  particolar  and  temporaiY  porpoae^ 
as  apoumey  of  hedltti,  of  pleasure,  or  of  busiiiess,  nis  proper 
domicile  being  in  his  own  country,  where  be  is  ready  to  an- 
swer, it  appears  that  such  a  warrant  ought  not  to  be  issued 
against  him  fdj.  It  may  of  course  be  obtained  aninst  a 
stranger  who  contracts  debt  in  this  country,  althon^  he  have 
not  Mablished  a  domicile  here. 

It  may  be  obtained  though  the  debtor  haye  a  personal  pro- 
tection against  diligence,  if  he  be  taking  steps  to  leaTe  Soot- 
land  (ej.  It  is  not  competent  against  one  wno  is  fay  priTil^ge 
exempted  from  imprisonment  for  debt  (/]>•  (See  Impritot^ 
menty  It  is  not  competent  where  the  creditor  has  a  caption 
ready  for  attaching  the  person  of  the  debtor,  as  he  has  already 
the  roll  diligence  of  the  law. 

It  may  be  obtained  though  the  debtor  have  suflBcient  pro- 
perty in  this  country  to  answer  the  debt  The  creditor  is 
entitled  to  have  it  in  his  power  to  use  diligence  agunst  the 
person  (g). 

With  r^ard  to  the^l^  or  flight,  the  meditation  or  inten- 
tion of  which  is  meant  to  be  obviated,  and  is  therefore  reqoi- 
site;  the  debtor  must  intend  to  leave  Scotland.  It  is  not 
I  enough  that  he  intends  to  leave  one  part  of  Scotland  for 
another  (h)^  even  for  the  sanctuary  of  Holyroodhouse  (ij. 
}le  must  have  a  present  intension  of  flight  (J). 

It  is  not  held  necessary  that  the  removal  be  for  the  purpose 
of  defrauding.  It  is  sufficient,  whatever  be  its  cause,  that  it 
will  have  th^  efiect  to  deprive  the  creditor  of  personal  execu* 

faj  Wright  Against  Gammell,  6th  Februaxy  1782. 

(bj  Erakine,  L  3.  21_pIUj  ugains^  Bellamj,  Slst  June  1763 — ^Taaker 
•gainst  Mercer,  4th  March  1801. — Jouet  and  Attorney  against  Woolej 
and  Maidment,  Nov.  1796,  in  Hutchison,  L  448 — BelPs  Com,  4th  edit, 
ii*  ^^  (c)  Scudamore  against  Lecbmore,  Sd  June  1797.-— 

Bell,  ib.  546. 

(d)  Scott  against  Carmichael,  6th  December  1776— Bell*8  Com.  4tl| 
edit  ii.  546. 
(€)  Bell's  Com.  4th  edit-  IL  547.  (f)  Ibid. 

ff)  Heron  against  Dickson,  16th  December  1779. 
(h)  Laing  against  Watson  and  Mollison,  20th  December  1789, 
fi)  Place  against  Donnison  and  Attorney,  2d  Juljr  1814. 
(jj  Place,  tufrm. 
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tion  (a) ;  but  it  seems  to  be  necessary  to  state  tbat  it  will 
have  that  effect.  For  instance,  this  warrant  has  been  found 
competent  against  a  person  who  meant,  without  aniy  apparent 
firaud,  to  go  to  America,  in  order  to  prosecute  his  busmess  of 
a  factor  (b). 

There  has  been  a  difference  of  opinion,  whether  an  officer 
of  the  army,  going  abroad  by  the  command  of  his  superiors, 
in  the  discharge  of  his  duty,  e,  g.  to  join  his  regiment,  be  in 
fiiga.  In  one  case,  the  Court  held  that  he  was  %n  fuga  (c). 
But  in  two  other  cases,  one  of  them  the  latest  on  the  subject, 
they  held  that  he  was  not  (dj;  and  opinions  approving  of 
the  judgments  in  those  two  cases  have  subsequently  been 
expressed  from  the  Bench.  The  same  principle,  of  course, 
applies  to  an  officer  of  the  royal  navy  going  out  of  Scotland 
upon  duty  ;  and  to  a  soldier,  or  a  seaman  of  the  royal  navy^ 
(whose  debt  amounts  to  L.SO  or  upwards,  so  as  to  authorize 
imprisonment  See  Soldiers, — Seamen)  when  going  out  of 
Scotland  upon  duty. 

An  English  bankrupt,  against  whom  a  commission  of  bank, 
ruptcy  has  been  issued,  but  who  has  not  obtained  the  Lord 
Chancellor's  certificate,  may  be  imprisoned  in  this  country  as 
infuM^  upon  his  preparing  to  return  to  England  (e). 

Where  the  absence  firom  Scotland  is  only  to  be  temporary 
and  short,  and  is  not  attended  with  suspicious  circumstances, 
it  does  not  appear  that  the  debtor  can  be  considered  as  in  fuga. 
Thus,  in  a  case  with  regard  to  the  master  of  a  coasting  vessel 
which  sailed  regularly  between  the  west  of  Scotland  and  Ire« 
land,  the  Court,  upon  report  of  the  Lord  Ordinary  on  the  Bills, 
was  of  opinion  that  he  could  not  be  held  to  be  injiiga  when 
setting  out  upon  one  of  his  periodical  voyages,  unless  there 
were  ground  to  believe  that  he  intended  not  to  return  as  usual ; 
and  they  compared  his  case  to  that  of  the  guard  of  a  mail* 
coach,  who  may  have  occasion  to  cross  the  Tweed  (f). 

(a)  BeU*8  Com.  4th  edit.  U.  644. 

rfr>  Wright  against  Gammell,  6th  February  1782.  The  Yrofidsofthe 
application  in  ihis  case  were,  *^  that  the  petitioner  is  credibly  informed, 
**>  and  has  just  ground  to  believe,  that  the  said  George  Wright  does  not 
^  mean  to  remain  in  Scotland,  but  intends  soon  to  withdraw  himself  fi!om 
^  Scotland,  vthtr^  the  effect  of  the  aforesaid  process  against  him,  &c>  wlU 
^  be  utterly  disappointed,"  &c.  The  creditor  did  not  alleg^  a  pwrpou  to 
evade  payment.  This  was  specially  oljected  to ;  but  the  objection  was  not 
sustained. 

(o)  Campbell  agaist  Montgomery,  1790,  BeU*s  Com.  4th  edit.  ii.  645. 

(d)  Scott  against  Sandilands,  7th  December  1744 ;  Falc-^Biysoo,  10th 
March  1812.  (e)  Dickie  sAiinst  Dick  and  others,  20th  Dec  1811. 

(f)  Suspension  and  Liberation,  Shearer,  10th  July  1813,  Second  Diri- 
sion,  not  reported. 
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II.  Paocedukb. 

The  creditor  who  believes  that  hb  debtor  intends  to  leave 
Scotland  by  tLjisga,  such  as  already  described,  makes  applica- 
tion to  a  justice  of  the  peace,  or  other  jadge  or  maffistrate  faj 
having  jurisdiction  in  the  territory  within  which  the  debtor  is 
at  the  time ;  and,  in  presence  of  that  judge,  swears  to  the  verity 
of  his  debt,  and  to  his  belief  of  the  debtor^s  present  intattion 
of  such  Ji^ ;  and  must  specify,  at  the  same  time,  in  his  de- 
position, the  reasons  or  fiults  upon  which  his  belirf  is  ground- 
ed r6> 

Sometimes  the  creditor  makes  oath  (or  affidavit,  as  it  is  usa- 

ally  called,  when  made  in  England  or  Ireland)  befiwe  the  judge 
of  a  jurisdiction  diiSerent  from  that  in  which  his  debtor  is,  for 
instance,  that  from  which  he  has  fled,  and  gets  a  mandataiy 
or  attorney  to  present  this  oath  for  him,  wiu  a  proper  apf^i* 
caticm,  to  a  judge  of  the  iurisdiction  in  which  tne  debtor  is. 
It  is  common,  especially  where  the  original  affidavit  has  been 
made  in  England  or  Ireland,  that  the  mandatary  makes  oath 
before  the  judge  to  whom  he  applies,  particularly  as  to  his  bfr- 
lief  of  the  debtor^s  intention  to  leave  Scotland.  And,  in  a  late 
case,  the  Court  seemed  to  consider  this  as  indispensiUe ;  at 
least  where,  from  the  interval  between  the  oath  and  the  appli* 
cation,  or  otherwise,  there  is  a  chance  of  an  alteration  in  the 
debtor^s  circumstances  or  intentions  having  taken  place  (c). 

In  several  of  the  cases  in  which  the  debtor  had  fled  from 
England,  the  creditor  there  swore  that  the  debtor  had  left 
England  in  order  to  evade  payment  of  his  debt,  and  that  he 
believed  he  would  also  leave  Scotland  for  the  same  purpose^ 
when  he  should  hear  that  the  creditor  intended  to  proceed  »- 
gainst  him ;  and  the  oath,  so  qualified,  has  in  sevotd  casea 
Mther  been  received  without  otgection  (d),  or  the  objection  haa 
been  repelled  (e). 

It  has  been  found  to  supersede  the  necessity  of  taking  the 
creditor's  oath,  that  the  debtor  acknowledged  his  purpose  to 
leave  the  country  (^  ;  or  that  evidence  was  produced  before 
the  magistrate,  of  his  being  a  stronger,  a  swindler,  and  a 

fa)  Banowfield  agaiiut  Withenpoon,  June  1737,  Diet.  L  671. 

C^J  Laing  tgainst  Watson  and  MoUiaon,  90th  December  1789. — Scoda- 
nere  against  I^echmere,  3d  June  1797 — ^Robertson  aoainst  ChiahoLm  and 
others,  20th  June  1812. — Place  against  Donniaun  and  attorney,  2d  July 
1844 — ^Bell*s  Com.  4th  edit.  ii.  641. 

f«j  Place,  Mffwo.  fd)  Scudamore,  svjmb— Tadcer,  fujwv,  ace 

fBj  Bowes  against  Reid,  lOth  February  1816,  not  reported. 

(fj  Wright  against  Ganmell,  6th  Februaiy  1782. 
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cheat  (a).  But  tbose,  especially  the  last,  were  Tery  particular 
(Mses ;  and  it  is  the  safe  and  proper  course  in  every  case  to  re^ 
ft  quire  the  oath,  particularly  as  greater  strictness  is  gradually 

»  giuning  ground  as  to  this  warrant. 

If  the  grounds  of  suspicion  of  the  debtor^s  intention  difuga^ 
mentioned  by  the  creditor,  appear  to  justify  the  suspicion,  the 
judge  immediately  grants  warrant  for  bringing  the  debtor  be* 
fore  him  for  examination.  This  he  does  summarily,  and  with- 
out intimation  to  the  debtor. 

This  warrant  for  apprehension  may  be  executed  upon  Sun* 
day  (b)  ;  and,  if  granted  by  the  bailie  of  the  Abbey,  may  be 
executed  within  the  Abbey  (c). 

There  is  a  great  diversity  of  opinions  upon  the  bench  of  the 
Court  of  Session,  how  far  the  judge  can  del^;ate  the  examina* 
tion  of  the  debtor  to  the  clerk  of  court,  or  other  person  no| 
being  a  magistrate :  and  this  will  be  a  sufficient  reason  for  th^ 
judge  not  delegating  that  duty  (d). 

If  the  debtor  in  his  declarntion  admit  circumstances  which 
aecessarily  infer  an  intention  otfuga^  such  as  has  been  de- 
scribed, there  is  of  course  no  occasion  fxx  farther  inquiry.  If 
he  do  not,  the  judge  must  make  such  a  sumpnary  inquiry  into 
the  allegation  of  his  intentions  of  Jvga,  as  seems  proper  m  the 
circumstances  of  the  case.  It  might  sometimes  defeat  the  ends 
of  justice,  if  evidence  of  the  causes  of  the  creditor's  belief  were 
required  of  him :  but,  at  the  same  time,  wherever  it  may  rea- 
sonably be  believed  that  such  evidence  would  be  in  his  power, 
if  the  causes  of  suspicion  assigned  by  him  were  true,  it  m. 
pears  that  it  ought  to  be  required  of  him.  The  debtor  ought 
to  be  examined  in  reference  to  any  circumstance  which  may 
appear  suspicious,  and  ought  to  be  allowed  to  bring  forward 
evidence  to  refute  the  allegations  of  the  creditor,  for  which 
purpose  he  seems  to  be  entitled  to  a  short  delay  if  he  require 
It,  he  remaining  in  custody  in  the  meantime  (e). 

If,  on  considering  the  whole  case,  there  be  no  reasonable 
belief  that  the  debtor  intends  to  leave  Scotland  by  a  Jii^t  al- 
ready described,  the  judge  immediately  liberates  him.  If  there 
be  reasonable  belief  of  such'intention,  the  judge  grants  waxranl 
for  committing  him  till  he  find  caution,  in  the  terms  after  men^ 


(9)  Dean  against  Magistrates  of  Ajr,  27th  January  1803. 

f^bj  Kempt  against  his  Creditors,  16th  January  1786. 

fej  Park  against  Bennet,  10th  February  1787 — ^Wight  against  NihUa^ 
vcn  Aiarcu  i/93* 

(dj  Borthwick  against  M'Gibbon  and  Hamilton,  14th  May  1813.— Car. 
rick  against  Martin  and  Company,  14th  November  1818. 

{ej  See  Bellas  Com.  4th  edit.  ii«  542-3,  and  Scudamore  against  Lechmere, 
3d  June  1797. 
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doned.  It  10  not  oampetent  to  grant  thia  wsrrant  till  die  judge 
have  examined  the  debtor  (a).  The  eflect  of  the  warrant  is 
to  authoriie  the  imprisonment  of  the  deblor*8  person  in  the 
common  jail,  or,  if  he  be  within  the  Abbey,  in  the  Abbey 
jail  (bjf  till  he  find  caution. 

The  debtor  committed  for  want  of  caution  is  entitied  to  be 
liberated  iT  no  action  be  raised  within  six  months  from  the  date 
of  the  warrant  of  commitment ;  but  he  is  not  entitled  to  be  K- 
beratcd  sooner  fc).  Where  action  is  raised  within  the  nx 
months,  the  debtor  must  remain  in  custody  to  abide  the  issue 
(MF  it,  unless  he  can  find  caution  under  the  warrant. 

Where  the  oath  of  the  creditor,  the  examination  of  the 
debtor  before  commitment,  or  any  other  necessary  step  of 
procedure,  has  been  omitted,  the  debtor  is  entitied  to  be  in- 
stantiy  liberated ;  even  though  he  have  found  caution  in  terma 
of  the  warrant  of  commitment,  and  have  been  imprisoned,  on 
the  cautioner  producing  him  at  the  bar  (d)y  as  afterwards  ex* 
plained. 

The  debtor,  when  committed  for  want  of  caution,  may  be 
allowed  any  indulgence  by  the  jailor,  for  instance,  enlargement, 
provided  he  be  produced  in  judgment  when  called  for  (e), 

III.    CaUTIOKXB^S  OBLIOATIOy. 

The  caution  which  the  debtor  is  required  to  find  is,  not  that 
he  shall  pay  the  debt  (f)^  but  only  jWtcto  sisti  (that  is,  that 
he  shall  attend  personally  at  all  the  diets  of  court  when  le- 

Suired)  in  any  action,  relative  to  the  claim  in  the  application, 
epending  at  the  date  of  the  warrant  of  commitment,  or  in  any 
mmon  wludi  shall  be  raised  for  it  before  a  eompetent  court, 
within  six  montiis  from  that  date,  otherwise  the  cautioner  is  to 
be  liable  for  tiie  amount  (g).  Where  it  seems  proper,  the 
obligation  taken  is  only  to  present  the  debtor  a  certain  reason* 
able  time  after  requisition :  for  example,  in  one  case  six  months 

f^a^  Captain  Hamilton,  26th  Maj  1811 — ^Robertson  aflainst  Chiaholm 
and  others,  20th  June  1812. — Anderson  against  Smith,  26th  Not.  1814. 

(bj  faxV  i^ainst  Bennet,  10th  February  1787 — ^Wight  against  Nihlie« 
0th  March  1793.  (c)  Gorman  against  Hedderwick,  Sd  Feb.  182?. 

(d)  Bobertson  against  Chisholms  and  others,  20th  June  1812. 

(ej  Gordon  against  Wellia,  24th  January  1786.-.-Brown  against  Magls- 
trates  of  Lanark,  16th  November  1792 — ^Bell's  Com.  4th  edit  ii.  647- 

ffj  Henries  against  Lidderdales,  7th  March  1766- 

fgj  Sometimes  the  six  months  are  made  to  run,  not  from  the  date  of  the 
warrant  of  commitment,  but  from  the  date  of  the  bond  of  caution-  But  it 
Tather  appears  that,  where  those  dates  are  different,  the  former  ought  to 
be  taken,  as  the  principle  is  to  allow  six  months,  and  no  more,  to  enable 
the  creditor  to  bring  his  action. 
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nodce  was  allowed  where  the  debtor  could  shew  that  his  affairs 
lequired  him  to  go  abroad  (a)» 

Under  this  bond  (which,  according  to  practice,  the  creditor 
appears  to  be  entitled  to  have  in  the  terms  before  mentioned, 
auhough  perhaps  it  may  be  thought  that,  in  principle,  the 
oidy  thing  to  be  prevented  is  the  debtor  leaving  Scotland,  and 
not  the  occurrence  of  circumstances  unfavourable  to  the  per- 
sonal diligence  of  the  creditor  which  could  not  have  been  made 
the  objects  of  direct  application  (b)  )  the  debtor  must  be  pre- 
sented personally  in  court,  and  as  open  to  diligence  as  at  the 
time  of  his  apprehension.  Thus,  it  has  been  found  that  a 
eautioner,  who  had  forfeited  his  bond  by  not  presenting  the 
debtor  upon  requisition,  could  not  be  restored  by  presenting 
him  after  he  had  obtained  a  personal  protection,  although  be- 
fore the  debt  was  constituted  (c).  Thus,  also,  a  cautioner 
was  found  to  be  bound  to  present  the  debtor  personally  in  court, 
although  he  had  retired  to  the  sanctuary  of  Holyroodhouse  (d). 
This  rule,  however,  is  not  to  be  taken  in  a  captious  sense ; 
but  only  in  a  reasonable  way,  so  as  to  answer  the  creditor's 
purpose :  for  instance,  it  is  sufficient  that  the  cautioner  shews 
where  the  debtor  is  lying  in  jail  for  another  debt,  so  that  the 
creditor  may  arrest  him,  and  instructs  the  truth  of  this  by  a 
certificate  under  the  hand  of  the  jailor. 

The  obligation  of  the  cautioner  expires,  1.  By  the  death  of 
the  debtor  during  the  action.  S.  By  the  cautioner  giving  the 
creditor  due  notice  of  his  intention  to  present  the  debtor  in 
court,  that  he  may  be  freed  from  his  engagement,  and  present* 
ing  him  accordingly,^  and  protesting  for  freedom :  in  which 
case  the  debtor  may  t>e  committed  of  new  till  he  find  caution, 
if  he  be  still  in  meditatumejiiga  (e).    8.  By  the  creditor  re- 

Suiring  production  of  the  debtor  before  the  decree  becomes 
nal,  on  reasonable  notice,  and  the  cautioner  producing  him, 
and  protesting  that  he  shall  be  free :  in  which  case  siso  the 
debtor  may  be  committed  for  caution.  4.  By  action  being  con- 
cluded by  the  decree  being  extracted  without  presentment  of 
the  debtor  being  called  for  (fj.  5.  By  expiry  of  the  six 
months  without  action  being  raised. 

IV.  Secubitt  aftee  becbbb. 
As  the  caution  under  the  medikUio  fugm  warrant  extends, 

(a)  Wr^ht  against  Gammell,  6th  Febniaxy  1782. 
(h)  See  Bellas  Com.  4th  edit  L  29S^ 

(t)  Cowan  against  Aitchison  and  Walker,  88th  Kovember  1797* 
(d)  Taaker  against  Mercer,  27th  February  1802. 
(9)  Stevenson  and  others  against  Chisholm  and  others,  lUh  March 
1812.  (J)  Stewart  against  Fraser,  8th  July  1809. 
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in  the  flrat  instiiicey  only  to  appearance  in  the  actioii,  an  eit-^ 
tension  of  this  warrant  has  taxen  place,  to  secore  the  creditoar 
in  personal  execution,  where  there  is  reason  to  believe  that 
the  debtor  means  to  leave  Scotland  whenever  decree  is  extract- 
edy  without  giving  the  creditor  titne  to  obtain  a  caption  upon 
it.     It  proceeds  upon  a  new  application  to  a  judge,  which,  like 
the  orijrinal  application,  must  be  supported  by  the  creditor*8 
oath  of  belief  of  the  debtor'^s  intention  to  leave  Scotland  befine 
execution,  and  by  a  specification  of  circumstances  renderings 
that  probable,  and  by  the  examination  of  the  debtor.     It  may 
be  obtained  either  before  or  after  decree,  and  though  caution 
to  appear  in  the  action  have  not  been  found.     If  the  action  be 
depending,  and  the  debtor  appear  in  court,  by  requisition  to 
the  cautioner  or  otherwise,  the  judge  before  whom  it  depends 
will  grant  the  warrant.     The  caution  to  be  found  is,  that  the 
debtor  shall  appear  personally  at  some  fixed  place  of  public  re- 
sort in  Scotland,  as  the  sneriff-clerk''s  ofiice,  the  justice  of 
peace  office,  &c.  at  such  a  specified  time  as  may  enable  the 
creditor  to  execute  personal  diligence  against  him,  by  giving  a 
charge  and  obtaining  caption  (aj. 

This  warrant  seems  to  be  governed  by  rules  analogous  to 
those  which  govern  the  warrant  to  find  caution  for  appearance 
in  the  action.  In  particular,  (under  the  terms  of  the  caution- 
er's obligation,  which  practice  has  sanctioned,  and  which  is 
analogous  to  what  holds  in  the  case  of  caution  for  appearance 
in  the  action,  although  perhaps  it  may  be  doubted  whether,  in 
principle,  the  creditor  ought  to  be  entitled  to  demand  more 
than  that  the  person  of  his  debtor  should  be  secured  within 
Scotland  (b)  ),  the  cautioner  must  present  the  debtor  as  ac- 
cessible to  diligence  as  when  apprehended.  And  if  the  debtor 
be  committed  for  want  of  caution,  and  diligence  be  not  used 
within  the  reasonable  time  specified  in  the  warrant,  he  seems 
entitled  to  be  liberated. 

V.   FOBMS  OF  PROCEEDINGS. 

L  Petition  of  Creditor. 

<*  Unto  the  Honourable  his  Majesty'^s  Justices  of  the  Peace 
"  for  the  county  of  ,^ 

"  The  Petition  of  A  B''  [design  him], 

"  Humbly  sheweth, 
<<  That  C  D""  [design  him]  *'  who  is  at  present  within  the 

(a)  Sae  Cockbuni  agiimt  Inglis,  21  st  June  1776. 
(bj  See  BeU't  Com.  4th  edit.  L  995. 
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> 

*^  jurisdiction  of  your  Honors,  is  jostly  addebted,  resting,  and 
<<  owing  to  the  petitioner,  the  sum  of  pounds 

<'  sterling,  and  interest  thereof,  being  the  amount  of  an  ac- 
^  count  for  furnishings  herewith  produced,  and  which  is 
*^  marked  as  relative  hereto,^  [or  as  the  case  may  be,  specifjr- 
ing  the  amount  of  the  debt  and  how  constituted.  The  peti- 
tioner  ought  to  produce  the  document  of  debt,  ground  of  debt, 
or  account,  if  it  can  be  done,  which  ought  to  be  referred  to  in 
the  petition  as  produced,  and  marked  by  the  petitioner  and  the 
justice  as  produced.  If  it  cannot  be  produced,  the  debt  ought 
to  be  spenfied  by  a  sufficient  description  as  to  amount,  date, 
ffround  of  action,  &c.  If  the  debt  be  future  or  contingent, 
It  ought  to  be  described  as  such]. 

^*  That  the  petitioner  has  raised  an  action  before  the  court 
**  of  ,^  [or  **  intends  to  raise  an  action,^'] 

**  against  the  said  C  D  for  payment  of  that  debt. 

**  That  the  petitioner  has  been  credibly  informed,  and  be- 
<<  lieyes  in  his  conscience,  that  CD  is  in  mediiaiione  Jhgce, 
^<  and  intends  immediately  to  leave  Scotland^ in  order  to  de- 
<<  fraud  the  petitioner^  [or,  if  that  cannot  be  alleged,  <*  where- 
**  by  the  petitioner  will  be  defrauded,^  or,  if  that  cannot  be 
alleged,  **  whereby  the  petitioner  will  be  disappointed]"'  "  of 

payment  of  the  debt  before  mentioned. 

That  the  petitioner  is  ready  to  depone  to  the  verity  of  the 
<<  debt,  and  to  his  belief  that  C  D  is  in  meditationefugcs^ 
*^  and  to  sufficient  grounds  for  such  belief. 

**  May  it  therefore  please  your  Honors  to  take  the  deposi- 
<*  tion  of  the  petitioner,  and  to  grant  warrant  to  omcers 
<*  of  court  to  apprehend  C  D,  and  bring  him  before  your 
<<  Honors  for  examination,  and  thereafter  to  commit  him 
<<  to  the  tolbooth  of  therein  to  be  detained 

**  till  he  find  sufficient  caution  in  your  Honors'*  court 
'^  books,  dejudtdo  sisti,  in  the  before  depending  action,^ 
[where  there  is  such]  *^  or  in  any  action  for  pajrment  of 
'*  that  debt  which  may  be  raised  against  him  at  the  peti* 
'^  tioner^s  instance,  before  a  competent  court,  within  six 
^*  months  from  the  date  of  the  warrant  of  commitment. 

[Where  the  creditor  has  obtained  decree,  the  petition  states 
so,  and  is  varied  to  crave  caution  for  the  debtor  to  present  him- 
self at  some  place  of  public  resort,  at  such  time  as  may  reason* 
ably  be  sumcient  to  enable  the  creditor  to  obtain  ia  caption 
against  him.J 
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2.  Deposition  of  creditor. 

[Place  and  date.]  **  In  the  application  at  the  instance  of 
«  A  B,^  [design  him;|  «<  agabst  C  D,"*  [design  him]  «'  as  in 
<<  mediiatione  Jugae^  in  presence  of  G  11,  Esquire,  one  of  his 
<<  Majesty ^s  justices  of  the  peace  for  the  county  of 

**  Compeared  the  petitioner,  who,  being  solemnly  sworn  and 
<<  examined,  depones,  that  what  is  contained  in  the  petition  is 
^  true ;  that  the  debt  there  mentioned  is  justly  due  by  the  said 
<<  C  D  to  the  petitioner;  and  that  the  petitioner  has  been  ere- 
<<  dibly  informed,  and  believes  in  his  conscience,  that  C  D  is  in 
<<  mediiatione  Jugae^  and  intends  immediately  to  leave  Scot- 
**  land,  in  order  to  defraud  the  petitioner,^  [or  ^*  whereby  the 
*<  petitioner  will  be  defrauded,^  or  *^  disappointed*^]  *^  of  that 
**  debt.  And  depones  that  his  reasons  of  belief  are,^  [insert 
shortly  the  reasons  of  belief.  Any  special  circumstances  at« 
tending  the  case,  e.  g.  the  debtor'^s  being  a  foreigner,  or  having 
fled  from  England  to  avoid  diligence,  to  be  stated].  ^<  AU 
*'  which  is  truth,  as  he  shall  answer  to  God.^ 

«  AB. 

«  G  H,  J.  pr 


S.  Warrant  to  apprehefidjbr  examination. 

[Place  and  date].  <*  The  justice  having  considered  this  pe- 
<<  tition,  and  the  productions,^  [if  there  were  such]  ^^  and  the 
<«  deposition  of  the  petitioner,  grants  warrant  to  constables  of 
<<  court  to  apprehend  C  D,  therein  designed,  and  to  bring  him 
*<  before  any  of  the  justices  for  examination.*" 

**  G  H,  /.  pr 

4.  Declaration  of  Debtor. 

[Place  and  date].  '*  In  the  application  at  the  instance  of 
<*  A  B  against  C  D,  as  tn  meditatione  fagoje^  in  presence  of 
«  G  H,  Esquire,  one  of  his  Majesty^s  justices  of  the  peace  for 
«*  the  county  of 

<<  Compeared  the  said  C  D,  who,  being  examined,  declares,^ 
[He  is  usually  first  asked  whether  he  admits  the  debt  Bat 
that  is  not  necessary ;  and  his  negative  answer  is  of  no  con- 
sequence, because  the  petitioner's  oath  of  verity  is  sufficient 
evidence  of  the  debt  in  this  application.  He  is  then  interro- 
gated  on  all  pertinent  facts  relative  to  his  intention  to  leave 
Scotland.  And  his  statement  is  to  be  inserted  ;  comprehend- 
ing any  thing  pertinent  which  he  may  of  his  own  accord  state^ 


_i 
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ezplaiutoiy  of  Us  eondiiet  ind  mteDti0ii8].  ^<  All  which  ii 
**  truth.'* 

«  C  D.'' 

"  G  H,  /  pr 

6.  Order  Jbr  Proq/i 

[It  the  dehtor  do  not  admit  enough  with  regard  id  his  in-* 
tentions,  to  render  a  proof^  unnecessary]. 

I^PIace  and  date,  jj  **  The  justice  having  resumed  considera- 
<<  tion  ot  this  petition  with  the  oath  of  the  petitioner,  and  pro- 
**  ductiofiSy'"  [if  there  were  such]  **  and  the  declaration  of  C  D^ 
<<  allows  to  the  petitioner  a  proof  of  all  facts  tending  to  establish 
<<  that  0  D  is  in  meditationejitgae  from  Scotland,  and  to  C  D  a 
*<  conjunct  probation.  Grants  diligence  to  both  partiei9  agunst 
<^  witnesses ;  appoints  the  proof  to  ptoceed  at  this 

«  evening  at  six  o'clock^  for  other  early  time  specified].  <<  And 
«  grants  warrant  to  constables  of  court  to  detain  C  D  m  custo- 
«  dy  in  the  meantime,  and  to  produce  him  at  the  time  and 
*<  place  before  specified.'" 

[The  debtor  is  often  allowed  to  be  at  liberty  in  the  meaii- 
time,  by  an  extrajudicial  arrangement  between  him  and  the 
petitioner,  usually  by  a  friend  granting  a  letter  binding  him- 
self to  present  the  defendei^  at  the  time  axid  place  spedfied.  j 

6.  Proqf. 

-  •  ♦ 

[Place  and  date].  <<  Compeared  N  0,^  [design  him]  ^  a 
<«  witness  for  the  petitioner,  who  being  soiemmy  sworn,  purged 
*<  of  malice  and  partial  counsel,  and  interrogated  for  the  pe- 
<'  titioner,  depones,  &&  Interrogated  for  the  defender,  depones, 
«<  &c.   All  wnioh  is  truth,  as  the  deponent  shall  answer  to  God«^ 

"  N  O.'' 
«  G  H,  J.  P.* 

<<  Compeared  P  Q^  [design  him]  *<  a  witness  for  the  defend-' 

<*  er,  who  being  solemnly  sworn,  &c.  vi  suproj  and  interrogat* 

*<  ed  for  the  defender,  depones,  &c.  Interrogated  for  the  peti- 

<«  tioner,  depones,  &c.    All  which  is  truth  as  the  deponent 

«<  shall  answer  to  God.^ 

•«  P  Q.^ 

*«  G  H,  /.  pr 
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[Pl«ee  «id  date].  ^  The  iostioe  haying  resiuned  consider. 
^^  atm  ef  ihid  petition  and  the  productions,  the  deposition  of 
*<  the  petitioner,  the  declaration  en  C  D»  and  the  proof  adduced 
'<  for  both  parties,^  [or  acoorfing  to  the  procedure  which  has 
taken  plac^  **  grants  warrant  to  constabl^  of  Court  to  appre- 
^  hend  C  D,  and  to  commit  him  to  the  tolbooth  of  , 

*<  the  keepers  whereof  are  hereby  ordered  to  receiye  his,  and 
**  to  detain  him  until  he  find  sufficient  caution  acted  in  the 
^  justice  of  peace  court  books,  dejudtcio  sisti^  in  the  depending 
**  action  mentioned  in  the  petition,^  [where  there  is  such]  **  or 
'<  in  any  action  for  nayment  of  the  debt  mentioned  in  the  pe- 
<<  tition,  to  be  brought  against  him  at  the  petitioner's  instance 
<c  in  any  competent  court,  within  six  months  from  this  date.^ 

•^  G  H,  /.  pr 

[Where  decree  has  been  obtained,  as  noticed  under  petition. 
Are  caution  oidered  is  that  C  D  sfaaH  present  himself  at  a  spe- 
cified pUce  of  public  resort,  e»  g.  the  office  of  the  derk  of 
tfte  peace,  and  at  a  specified  day  and  hour,  as  there  noticed]. 

[The  commitment  to  gaol  is  usually  dehyed  ibr  a  few  hours^ 
in  order  to  give  time  fer  finding  caution]. 

8.  Catf/iofi. 

[This  is  in  the  same  fiirm  as  bail ;  a  slight  alteration  only 
being  necessary,  on  account  of  the  difiisrence  of  the  object]. 


[NoTX.  The  diftrent  deliverances  by  the  mi^^tstrste  are 
usually  written  in  succession  on  the  petition.  The  deposition 
dTthe  petitioner,  the  declaration  cft  tiie  diebtor,  and  Ac  proof^ 
are  usually  written  on  separate  papers]. 


See  Border  Warrant. 
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MILITIA. 


I.  Regular  Militia. 
Thb  ground-work  of  the  enactments  with  regard  to  the  re- 
gular militia  is  the  act  12  George  III  c.  91,  which,  however, 
has  undergone  considerable  alteration& 


>  A  gwm  part  rf  Ae  buriitow  ii  eQwdBctedbjr  the  attbudmgiga 
meetings  of  lieutenancy)  which  generally  consist  of  two  depotjf 
lieateiMints,  or  cme  lieutenant  mi  one  jnttiee,  and  aometunes 
of  two  joitioeSL  Bel  it  ia  not  wnhid  the  oompass  of  thia  buhm 
nary  to  treat  of  tfao  doty  of  the  Keiitenancy.  The  tobaiatinji 
aets  must  be  oonaolted. 

'  Juctiees  of  the  peace,  as  such,  hare  eeitain  dutaea  imposed 
npOD  them.  They  have  jurisdiction  with  tegaxd  to  wages  duo 
to  servanta  inrolled ;  with  vegard  to  subetitiitea  or  vokmteeta 
not  appearing  to  be  sw<»nii  in ;  with  n^rd  ta  money  tcpreed  tor 
be  gireii  to  substitutea  or  Tohinteers ;  with  tegard  to  mintiameii 
enlisting  withodt  authority  into  other  forces;  or  (kajeantit 
beatii^  up  for  Tolunteers  without  authority.  The  miUtia^ 
irtien  called  out  to  annual  exercise,  are  to  be  billeted  by  juaJ 
tioet  and  ma^atratea  aa  regular  soldiers.  A  justice  is  to  assise 
in  providing  carriages^  horses,  &c.  for  conveying  the  arms^  kes 
of  the  nufitia  when  on  ita  march  or  exercise,  as  the  twiiiars. 
He  may  punisb  militiamen  for  not  appearing  at  exerase,  ot 
&fK  desortfaiff.  He  may  commit  penons  appearing  to  he  de- 
serters tiU  they  bo  claimed.  He  may  punidi  for  buyin|^  nri^ 
litiamen'^s  irms,  8ec.  Penalttes  under  *L.M,  not  otherwise  di^ 
reqted,  may  be  recovered  before  justices^  Tbe  jprovisioicift  iri 
the  mutinv  act,  as  to  enlisting,  extend  to  the  raiamg  of  men 
by  beat  of  drum  for  the  regular  militia. 

Militiamen^s  wives  havo  a  certain  allowance  from  the  coun- 
ty, the  rate  of  which  is  fixed  by  the  justices  at  their  Michael- 
mas  quarter  sessions.  The  minister  and  kirk-session  are  to 
grant  every  three  months  si  certificate  of  the  state  of  the  mi- 
Dtiamen^s  families ;  on  production  of  which,  any  justice  sa- 
tisfied with  it  makes  an  order  for  an  allowttiioe,  which  he  trans- 
mits to  the  clerk  of  supply  (a). 

Those  lure  the  outlines  of  the  most  prominettt  subsistinj^ 
reeulatictos  which  concern  justices.  But  to  enter  into  any  de« 
tau  would  fitf  exceed  due  limits,  and  might  mislead,  aa  new 
acta  on  the  subject  are  passed  from  time  to  time.  When  ^ 
aae  oocttn,  the  eubeuithig  acU  must  be  oonnMed. 

II.  Local  mtlitia. 

The  locd  militia  is  at  present  regulated  by  the  Itct  dS  Georgo 
III.  c.  68,  to  which  some  additions  have  subsequentiy  bem 
made. 

In  a  great  variety  of  things  to  be  done,  two  deputy  fiealOA* 

(q)  40  Geo.  III.  c.  9. 
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aais  may  act,  or  one  lieiitaiaDt  and  one  justice,  or  fomctiiiiea 
two  justices. 

Ally  justice  mar  impose  any  penalty  under  UK),  on  con- 
fession, or  oath  of  one  witness,  to  be  levied  by  digress.  If 
any  dispute  arise  between  masters  and  servants  inioUing,  about 
wages  under  L.20,  a  justice  may  ^  settle  it.  Any  two  justices 
and  one  deputy  lientenant  may,  in  absence  of  the  lord-lieu- 
tenant, vice-lieutenant,  or  sheriff,  call  out  the  local  militia  to 
suppress  riots.  A  load  militiaman  falling  side  on  the  march 
may  be  relieved,  on  warrant  of  a  jusdce,  by  the  kiric-session. 
Any  justice  may  grant  warrants  for  impressing  carriages  for 
local  militia  on  its  march.  Men  selling;,  pawning,  or  losing 
their  arms,  be.  to  be  punished  by  a  justice ;  also  persons  buy* 
ing  those  arudes.  Justices  may  commit  deserters,  pay  20^ 
to  ^ose  apprehending  them,  and  punish  those  hubouring 
them. 

.   Persons  on  half-pay,  serving  in  the  local  militia,  may  recdve 
pay,  on  taking  a  certain  oath  before  a  justice  (a). 

To  enter  mto  detail  would  be  prohx,  and  might  mislead, 
as  new  acts  are  passed  fix>m  time  to  time.  Justices  can  procure 
the  subsisting  acts  when  necessary. 

See  Scltdiera. — Vchmkcr^. 
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Q0ESIIOXS  on  this  subject  may  occur  before  justices  in  the 
exercise  of  their  civil  jurisdiction. 

Alt  persons  under  21  years  of  age  are  called  minors.  Males 
under  14  years,  and  females  under  12,  are  called  ptipils ;  males 
and  females  between  those  ages  and  21  ore  caUed  minors  jm- 
teres  (marriageable)  or  sometime  simply  nnnors. 

Upon  the  death  of  the  fiither,  who  is  the  natural  guardian 
of  mmors  (see  Children)  other  guardians  are  appointed  in  his 
room.  Pupils  have  ^ardians  appointed  either  by  their  father 
or  by  law,  from  rdationship,  or  by  the  King  in  Exdiequer ; 
in  the  order  now  mentionea.  Minors  jmberes  may  have  guar- 
dians appointed  for  them  by  their  father ;  and  if  he  do  not 
appoint  such,  the  minors  may,  if  they  please,  do  so  for  them- 
selves.   The  guardians  of  pupils  are  called  hiiars ;  those  of 

(a)  62  6ea  III.  c  8,  sect  7* 
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toxnon  ptiberes  are  caUed  curators*  The  Court  of  Session 
hare,  in  certain  circnmstances,  appointed  a  curaior  bonis  to 
minors  puberes  (a). 

Tutors  and  curators  cannot  exercise  their  offices  till  they 
have  made  up  inventories  as  required  fay  kw  (b).  But  if  a 
debtor  pay  before  that,  the  payment  is  effectual  (c). 

The  chief  difference  between  tutory  and  curatory  is,  that 
the  tutor  is  appointed  to  the  person  (as  it  is  expressed)  of  the 
pupil,  the  curator  io  the  estate.  The  pupil  is  neld  in  law  to 
be  incapable  of  acting  or  consenting.  He  does  not  subscribe 
along  with  the  tutor.  His  person  is  at  the  disposal  of  his  tu- 
tor or  next  cognate  (d).  The  minor  pubes  acts ;  the  curator 
only  consents.  A  deed  signed  by  a  curator  without  the  minor, 
or  by  a  minor  having  a  curator,  without  the  curator,  is  .vmd. 
The  person  of  the  mmor  is  not  at  the  disposal  of  the  curators 
he  chooses  his  own  residence. 

A  tutor  for  and  in  (name  of  the  pupil,  and  a  curator  with 
the  mmost  pubes^  can  sue  for,  receive,  and  dischai^e,  all  sums 
due  to  the  minor,  even  principal  sums,  if  the  minor'*s  neces- 
sities  demand  it ;  and  may  use  diligence  against .  the  minor*s 
debtors  (e)*  He  can  sell  the  minor^s  moveaUes  0^).  He 
can  transact,  or  refer  to  arUters,  all  claims  of  moveable  sub- 
jects  competent  to  the  minor  (g).  Neither  tutors  nor  cura- 
tors can  authorise  any  deed  of  the  minor  in  which  they  have 
an  interest,  or  which  tends  to  produce  an  obligation  against 
him  in  their  own  favour ;  thus,  a  tutor  cannot  knd  money  to 
the  minor  (h). 

No  tutor  or  curator  can  asrign  any  subject  belongmg  to  the 
minor  fiir  the  payment  even  of  a  debt  due  by  the  minor  him* 
self  (at  least  not  without  necessity) ;  but  where  a  cautioner 
has  paid  a  debt  due  to  the  minor,  ne  is  entitled  to  an  assigna- 
tion  of  the  claim,  in  order  to  operate  hia  relief  the  niore  eMily 
against  the  principal  debtor  (%). 

A  creditor  of  the  minor  must,  in  his  action  against  the 
minor,  make  the  tutors  or  curators  parties.  It  is  sufficient  to 
dte  them  edictally,  at  the  head  borough  of  the  jurisdiction 
where  the  minor  resides,  without  mentioning  their  names; 
and  decree  will  go  against  the  minor  and  them  for  their  in- 
terest ;  but  no  execution  can  pass  on  it  agdnst  their  persons 
or  estates,  unless  it  was  pronounced  on  the  medium  that  they 
were  pooessed  of  the  debtor's  money,  hj  which  the  debt 
might  be  paid  wholly  or  in  part  (J).    Where  a  minor  has  no 

(a)  Watson  and  othen,  petitionens  6th  Febniai^  11827. 

(b)  1672,  c.  2.  (e)  firskiue,  i  7,  SS*  (d)  Ibid.  14. 
{€)  Ibid.  16.             (f)  Ibid.  17*            (g)  Ibid.  18.  (h)  Ibid.  IIT, 
(i)  Ibid.                                               (j)  Ibid.  24. 
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tutors  pr  coxators,  U  if  nepeMary  Uiat  a  tptor  ad  fi/^m  should 
be  appoint  to  him  in  fsrder  u^  render  a  docr^  against  him 
fSefkxuX  (a). 

The  binding  e&cts  of  any  obi^nUiop  OTtending  beyond  the 
pupillage  expire  on  the  fehim  saadpiag  puberty,  unless  the  ao- 
thority  of  the  Court  of  Session  have  been  obtained  to  it  (b).  . 

Dews  done^  or  oontmcts  f nteied  into  by  a  pwil^  and  not 
by  his  tutors  in  bi^  ^^m^t  or  by  a  minor  pubes^  hairing  cura* 
Sors,  witboat  their  consent^  are  not  binding  against  the  minor  ; 
twt  the  opposite  party  may.  be  oompelled  to  nufil  the  contract, 
if  it  be  deemed  psofitabje  U>  the  minor,  who  in  that  case  must 
peiferm  his  part  of  it.  Minors,  howcTer,  axe  bound  for  all 
piuns  profitaUy  qiplied  to  their  uae.  A  minor  fwbes  may 
numry  widiout  oonsent  of  cunitoia.  Peeds  of  a  nunor  having 
no  curators  are  as  e&ctoal  as  if  granted  with  oonsent  of  cur^ 
tors  (c).  A  minor  engaged  in  trade  is  bound  by  obligations 
undertfl[ken  by  him  in  relation  to  that  trade  (dj ;  and  a  bill 
granted  by  swch  is  presumed  to  have  been  gnmted  in  relation 
io  his  trade  (e) ;  but  thp  presumption  that  mpney  borrowed 
jby  him  is  fi>r  the  purposes  of  his  trade,  may  be  redargued  by 
proof  of  the  omtiary  (/)• 

Where  a  tutor  is  named  iine  quo  non^  eveiy  act  of  admini. 
atration  requires,  not  hie  preaenoe  in^y»  but  nis  consent  (gj* 

Neither  tutory  nor  curatory  expire  by  the  renunciation  of 
the  tutor  or  curator.  Tutory  eqpires  by  the  death  of  either 
she  tutot  CNT  the  pupil,  ana  by  die  piipil  reaching  puberty. 
Curatory  expires  oy  death  in  the  same  way,  by  the  minof 
reaohii^  miyoiity,  and,  in  the  case  of  a  finnale  minor,  by  her 
mavria^.  Tutory  and  curatory  expire  by  the  supervening 
ne^paci^  of  the  tutor  opr  qirator ;  of  which  the  marriage  <? 
a  female  tutor  or  curator  is  au  instance  (and  the  marriage  of  a 
female  tutpr  or  curator,  nained  jointly  with  others,  or  9%ne  quo 
fion,  dissolves  the  whole  appoi||t|9^t>  unless  a  stronger  inten* 
tioii  Hipeav,  in  the  pmon  making  the  appointment,  Uiat  the 
Othefs  should  stiil  act  (^A J  )  ;  and  they  also  expire  by  the  tutor 
ft  oufutov  beiBg  lempved  by  the  Court  of  Session  (i).  Where 
yoove  than  one  person  are  named  tutors  and  curators,  the  no* 

(mj  Bsimfititiie,  peUtioQer^  14gi  December  1814. 
(kj  Crakiu^,  i,  J.  IS.— ^CloU  aninst  Colt,  ^th  March  1800. 
fej  Ibid.  33.  (dj  Galbraith  against  Leslie,  20th  June  1679 ; 

Pict.  i.  684._Grieve  against  Tali,  14th  Jidy  ITSt ;  BicC.  i.  606. 
'  r«>  Cnig  against  Grant,  6th  Julj  1732 ;  Diet  h  686. 
(fj  M'Donald  against  ,  16th  June  1789 ;  Diet.  iv.  6. 

U  Mrs  Susannah  Yere  against  Eari  of  Hyndlbrd,  Ist  June  1791. 
'  Beott  agaiast  Scott,  11th  March  1776.  (ij  Enkine,  i  7*  29. 
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jnination  stands  ^ai^  one  accept  6t  survive,  uBkss  they  have* 
been  appointed  joint,  or  unless  one  have  been  appointed  sine 
quo  fion,  and  that  one  decline  or  die  (aj. 

If  the  tutor  have  cleared  himself  ol  the  tutoxy,  hy  settling 
the  tutorial  accounts  at  the  expiry  of  it,  he  is  firee  from  any 
claim  at  the  instance  of  the  pupiFs  creditors.  But  if  he  have 
not  done  so,  and  if  the  creditors  have  thrown  in  a  personal  con- 
clusion M^ainst  him,  he  must  shew  that  he  has  no  funds  of  the 
puml  in  his  hands  to  answer  the  demand. 

The  persons  of  pupils  cannot  be  imprisoned  **  for  any  debt 
''  or  civu  cause*^  (o).  This  expression,  perhaps,  even  pre- 
vents their  being  imprisoned  upon  a  decree  for  fine  and  da* 
mages,  as  the  matter  has  taken  a  dvil  form ;  but  they  may 
still  be  imprisoned  directly  for  punishment     See  Crimes. 

When,  as  sometimes  happens,  there  is  not  room  for  any  of 
the  kinds  of  regular  tutory,  the  Court  of  Session  are  in  the 
use  of  appointing  ajhctor  loco  tuiorisj  who  takes  charge  of  the 
estate,  but  has  not  the  disposal  of  the  person  (cj. 

Where  a  minor  pubes  is  pursuer  or  defender  in  any  action^ 
if  that  action  be  against  his  curators,  or  if  he  have  no  curators 
and  it  be  against  a  stranger,  a  cunttoradiiiem,  to  conduct  his 
suit,  will  be  given  to  him  by  the  judge,  even  at  the  desire  of 
the  opposite  party ;  for  ju(%ment  against  a  minor  is  of  no 
effect  without  a  curator.  If  neither  party  ad^  the  appointment 
to  be  made,  the  judge  onf^  to  make  it  ex  officio.  This  sort 
of  Gorator  makes  oath  fiuthfblly  to  administer  the  olBce,  but 
need  not  find  aecurity*  Such  cunAors  sfe  atill  more  Beceesary 
finr  pupils  who  have  tnits  against  ibA  tutors  (dj. 
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I.    Ik  OBKBRAL. 

Maliciously  U>  ii^ure  the  property  of  another,  whether 
firom  malice  or  from  muiqiqireheBsion  of  right,  is  a  oognicablo 
crime,  though  of  litte  the  dvil  courts  have  usually  been  resorted 
to  in  such  cases.  It  will  not  exculpate  the  offender  that  what 
be  did  was  in  order  to  recover  a  sul^ect,  the  right  to  wfaidi 
was  in  controversy  between  the  parties.     Interference  with  law- 

fa)  Enkliie,  L  7*  30.  fb)  10D6»  c  41. 

fej  Robeition  agr^inst  Elphingatone,  26th  May  1814. 
(dj  Erskine,  L  f.  IS. 
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fill  and  peaceable  possesnon  of  anoidier  is  as  culpable  as  inter- 
ference  witb  property.  Violence  and  tumult  seem  essential 
parts  of  the  oflence  where  the  patrimonial  damage  is  smdl,  or 
nas  been  done  from  misapprehension  of  right ;  but  not  in 
cases  of  a  different  description,  such  as  poisoning  or  maiming 
dlogs,  (dieep^  or  cattle  (aj.  It  is  made  capital,  hy  statute,  to 
injure  beastis  of  draught,  ot  plough  gear  in  seed  time,  or  the 
former  in  harvest  (b).  Statutory  provision  has  also  been 
made  with  regard  to  mischief  to  certdn  species  of  manufac- 
tures, (see  ManufuchireSj  sect.  Breaking  into  House,  &c.) 

Justices  of  the  peace  seem  competent  to  punish  minor  in- 
stances of  malicious  mischief,  particularly  such  as  savour  of  a 
breach  of  the  peace ;  but,  where  the  act  is  of  a  more  aegravat- 
^  nature,  their  duty  is  to  prepare  the  case  for  trial  wfpre  a 
jiigher  court.     (See  Arrest^  tsLcS 

For  damages  done  by  mobs,  See  Damages^  sect.  Riot 

For  malicious  stabbmg,  administering  poison,  throwing  acids, 
^c.  see  Crime  in  generci^  sect  Wrongfol  Act  necessary. 

See  InfurieSj  Seal, 

II.   FiBE-RAISlNG. 

The  most  alarming  and  destructive  kind  of  malicbus  misdiief 
Is  wilftil  fire-raising. 

1.  How  constituted. 
To  eonstitute  the  crime  of  fire-raising,  there  must  have  been 
a^oal  burning;  the  fire  must  have  made  some  progress  in 
consuming  the  subject  But  it  is  sufficient  that  the  fire  have 
been  raieed;  thouffh  only  a  small  part  of  the  subject  have  been 
consumed  (c).  The  fire-raising  must  have  been  wilful.  This 
is  often  of  difficult  proof,  and  must  be  judged  of  by  the  circum- 
stances of  the  case  (d).  The  guilt  is  incurred,  though  the  fire 
was  not  applied  directly  to  the  subject  which  the  accused  has 
destroyed,  but  to  another  from  which  it  was  likely  to  commu- 
nicate to  it,  although  not  with  the  direct  intention  of  its  com- 
municating (ej.  It  is  immaterial  whether  the  burning  be  the 
ultimate  object  of  the  culprit,  or  only  a  mean  of  farther  mis- 
chief, as  bumng  the  doors  of  a  jail  to  release  the  prisoners  (f). 

S.  How  punished. 
The  setting  fire  to  houses,  corns,  or  coalheughs,  is  capital  (g). 

(a)  Hume,!.  119-191. 

fb)  1681,  0.  lia-l»87,  c.  89 — Hume,  L  121.  fej  Hume,  i  12S.A. 

(dj  Ibid.  126.^  fsj  IMd.  12a-7.  ffj  Ibid.  127. 

(g)  Eegiam  Migestatem,  B.  iv.  c  8.— 1426,  c.  76*^1428,  c  8*^ — 1640,  c 
I ia_lMi7,  c.  32 — 7  Anne,  c  21 — Hume,  L  122. 
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By  hoQies  $xe  here  understood  any  buildings,  wbetW  dwelling 
houses,  work-houses  or  ware-houses,  or  bams,  stables  or  other 
out-houses,  if  they  be  not  mere  horels  or  temporary  places  of 
shelter  (a).  The  capital  crime  is  complete  if  a  landknd  bum 
his  house  to  injure  hu  tenant  who  is  in  possession  ;  or  if  the 
tenant  do  so  to  injure  the  landlord ;  or  if  a  fiar  do  so  to  injure 
the  liferenter  who  is  in  possession ;  or  if  the  liferenter  do  so 
to  injure  the  fiar  (b).  It  seems  not  to  be  settled  whether  it  be 
a  capital  crime  to  bom  a  man^s  own  house  in  order  to  defraud 
his  insurers  (cj.  A  man  may,  indeed,  if  he  choose,  bum  his . 
own  house,  if  no  inconyenience  fellow  to  others;  but  if  the 
house  be  situate  in  a  town,  and  the  owner  set  fire  to  it,  with- 
out any  bad  intention,  so  as  to  create  alarm  or  do  damage, 
he  is  punishable  arbitrarily  {dj.  If  he  set  fire  to  it  with  the 
intention  of  burning  the  houses  of  others,  and  this  injury  fol« 
low,  his  crime  of  course  is  capital.  Cora  is  protected  equally 
whether  in  the  fidd  or  in  the  bara-yard  (e). 
'  The  maliciously  setting  fire  to  any  wood,  underwood,  or 
com>ice,  is  capital  (f). 

Burning  ships  to  defraud  insurers,  or  others,  is  capital  (g). 

Wilfully  burning  or  setting  fire  to  any  mill  (hjy  or  any 
building  or  erection  for  carrying  on  trade  or  manu&c^ires,  or 
for  depositing  goods  (i)y  is  capitaL 

To  destroy,  by  fire,  any  other  property,  moYeaUe  or  im- 
moveable,  may  be  followed  by  the  nighest  arbitrary  punish- 
ment (jj. 

The  mere  attempt,  or  threat,  or  solidtadon,  to  commit  the 
orhne  of  fire-raisinff,  is  punishable  arbitrarily  fk). 

Justices  cannot  inflict  sufilcient  punishment  for  this  oflence, 
but  may  pr^are  it  for  a  higher  court.     (See  4rr^9  &c.) 
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Iv  this  article  is  to  lie  noticed  the  obligation  (questions  on 
which  may  occur  before  justices  under  the  small  debt  act)  by 


fa)  Hume,  i.  128. 

fkj  Ibid.  120.  fe)  Ibid.  130-1.  (d)  Ibid.  ISO. 

(ej  Hume,  i.  128.  (fj  1  Geo.  I.  c.  48,  sect.  4. 

(gj  fiS  Oeo.  III.  c.  46.  fhj  0  Geo.  III.  c.  29,  sect  % 

(%)  62  Geo.^  III.  c  130,  sect  1.  (j)  Hume,  i,  \6U 

(kj  Ibid.  13U2. 
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wUdi  llKMe  penoM,  atqamfceft,  tnnlMeptn,  atafalen*  9mi 
tlie  1ike»  ore  liable  fiir  the  Iom  or  injury  of  goods  dtfmittd 
with  than,  or  hones  put  up  with  thon,  though  ariaiiig  fion 
the  act  not  of  themielvei  or  thdr  aerfwats,  under  the  contract 
of  location,  but  of  Aird  jpeertieB,  as  by  theft,  robbery,  or  other- 
win.  This  oUigatimi  is  extended  to  Tintners  and  boningfaay 
thoufh  they  be  not  innkeepen  (a),  to  earners,  and  to  the  pro* 
prietors  of  stagC'Coaehes  (b).  It  is  stated  by  Mr  Enldne  tm 
extend  also  to  nonsehdders  who  reeehre  lodgers  fe) ;  bst  in  a 
subeequent  ease  this  was  doubted  upon  poneiple^  and  npaa  the 
ground  that  the  case  cited  by  Mr  Erskine  aa  hia  authontjr  waa 
attended  with  q>ecialties,  but  the  point  was  not  decided  (dj. 
Not  only  die  maaters  of  ships,  Ink  the  employers,  are  UabW, 
each  finr  the  interest  whidi  he  has  in  the  ship  (e).  (See 
JDamagi§.  sect.  Shipmaster,  be.)  It  has  been  dlonbted,  how. 
erer,  whether  sudi  questions  wiidi  ditpmasters,  (at  least  a^ioe 
the  yessels  are  ships  sailing  on  the  open  sea,  and  not  acre 
csnal  boats  or  the  like),  bong  of  a  maritime  nature  can  bo 
tried  otherwise  than  before  the  Courts  of  Admiralty. 

It  is  not  necessary  that  the  goods  be  fimnally  ahewn  and  de- 
livered to  the  innkeeper,  fca  It  ia  sufficient  that  th^  be 
ppenly  put  into  the  inn,  be  and  that  they  be  of  sudi  bulik  as 
must  have  fallen  under  the  notice  of  the  innkeeper,  be.  or  hia 
servants,  if  they  had  been  properly  attentive  to  their  duty.  If, 
however,  the  parcel  be  small,  and  contain  money  or  jewels,  it 
must  be  particularly  described  as  such,  and  specially  deDvered 
over  to  tne  master  or  his  servants ;  otherwise  the  owners  must 
suffer  the  loss,  unless  they  can  pove  gross  negligence  on  the 
part  of  the  master  or  servants.  The  same  seems  to  hold  even 
of  larger  parcels,  if  they  contain  any  thing  very  precious,  audi 
as  is  not  usually  contamed  in  such  parcels.  The  owners  of 
stage  coaches  and  other  carriages  are  not  answerable  finr  the 
safe  conveyance  of  parcels  peculiarly  valuable,  such  as  money, 
unless  particularlv  described  as  such  when  entered  (f).  It 
has  been  found,  toough  with  a  considerable  difference  of  opin* 
ion,  that  an  innkeeper  is  not  liable  finr  money  contained  m  a 
parcel  addressed  to  nis  care,  when  the  person  to  whom  it  is 
addressed  is  not  a  guest  in  his  house,  when  no  notice  is  given 
'that  the  parcel  is  to  be  sent,  and  when  it  is  not  marked  as  of 

(a)  Knkine,  iii  1.  2a 

^bj  Be\V«  Com.  4th  edit  i.  S7S.  fe)  Enkine,  iiL  I.  SO. 

(dj  Macdowall  aflanst  Watling,  10th  June  1825;  in  8haw*«  Repoits. 
Oj  Erskine,  lit  1.  28.  (fj  Macausland  against  Dick,  Sth  Feb. 

1787. 


ptrliciilar  vikibe  (a).  No  goods  brought  into  a  ship  fiUl  undar 
the  edict,  unless  they  have  been  dehvered  to  the  master  or 
mate,  or  have  been  entered  in  the  ship's  books,  or  specified  in 
the  bills  of  lading;  (b). 

The  pivty  is  liable  in  exact  diligence  (c).  Thus,  a  stabler 
aad  liorpti  breaker  was  taand  liaUe  fi>r  the  value  of  a  horse 
whidi  died  of  an  aoeident,  while  under  his  care»  the  accident 
being  such  as  it  was  thought  great  caution  on  his  part  might 
have  pievtnted  (d). 

Tm  drpositaiy  is  not  liable  if  ths  goods  perish  danmoja* 
^afi,  bj  an  aoddent  which  oould  not  be  prevented,  as  where 
hones  are  burnt  in  a  stable  which  accidentally  takes  fire  (r). 

The  extent  of  the  damage  may  be  ascertained  by  the  oadi  in 
of  the  suffers.  (See  Proqf^  sect.  Oath  in  Ulem.)  Ye( 
oath  will  not  be  admitted  upon  his  aUe^Uon  that  money 
was  taken  from  his  pockets  or  trunk,  unless,  m  the  drcumstan- 
oes  of  dbe  case,  it  snail  appear  pobable  (/).  For  instance,  if 
a  eoattnon  labourer  should  allege  that  a  laige  sum  of  money 
was  taken  from  his  pockets  in  an  inn,  it  seems  to  be  necessary 
thai  lie  should  shew  either  that  he  was»  or  that  he  might 
xieasonaUy  be  believed  to  be^  in  possessipn  of  such  a  sum. 

See  Location.'^Damagei. 
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I.  In  gekeral. 

Various  statutes  against  nonconformists,  b^  the  Parliament 
of  Scotland,  were  all  repealed  at  the  Revolution,  and  have  not 
been  revived.  We  have  no  test,  as  the  English  have,  by  which 
dissenters  from  the  established  church  are  ezduded  from  civil 
or  military  employment.  Tha«  is,  however,  this  reasonable 
limitation  in  the  act  1707,  c.  6,  forming  part  of  the  treaty  of 
Union,  that  all  persons  bearing  ofiices  m  any  university,  coU 
hg^f  or  school,  shall  subscribe  the  confession  of  faith,  and  ad- 
here to  the  government  and  discipline  of  the  presbyterian 
church  (g). 

The  only  exception  is  in  the  case  of  Romap  Catholics,  and 

fa)  Meikle  aninst  Skell^,  16th  February  1813. 

fbj  Erskine,  Ui.  1.  29.  (e)  Ibid.  Sa 

fdj  Haj  against  Wordsworth,  I3th  February  1801. 

re  J  MacdoneU  against  Ettles,  15th  December  180S. 

(fj  Erakine,  lii  1.  29.  fgj  1707,  c  6_Hume,  I  56i-8. 
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•Igo  of  Episcopals  fiuling  to  comply  with  oeriain  OMditioiii  (aj, 
38  after  mentioned. 

II.  Papistb. 

The  laws  against  Roman  Catholics  were  passed  dae&y  on 
account  of  certain  of  their  principles  dangeroos  to  our  consti. 
tution  (b) ;  but  it  is  believed  there  is  now  seldom  occasion  to 
apply  them. 

The  following  are  capital  crimes :  If  a  person  be  reconciled 
to  the  Pope  or  See  of  Rome ;  if  a  person  be  a  second  time  con- 
victed of  defending  the  Pope^s  jurisdiction  within  this  reahn  ; 
if  a  Popish  priest,  bom  within  the  dominions  of  the  Crown, 
come  over  hither  from  beyond  seas,  or  remain  here  for  three 
days,  without  conforming  to  the  church ;  if  a  person  be  a  pro^ 
fessed  Jesuit,  or  seminary  priest,  and  apprehended  within  this 
realm ;  if  a  person  be  a  wilnd  hearer  of  mass,  and  conceal  its 
having  been  said.  Accordingly,  in  1755,  the  Court  of  Justi- 
ciary refosed  bail  for  saying  Si  mass  (c).  Justices  may  arrest 
for  those  offences.     (See  ArreH^  ^c.) 

Jf  any  person  reputed  a  Jesuit,  priest,  or  trafficking  priest, 
or  proved  to  have  changed  his  name,  refuse  to  purge  himself  of 
popery,  according  to  a  Jbrmtda  in  the  statute  cited  below,  be 
may  be  banished  nrom  the  realm  (by  the  Court  of  Justiciary  (d)  ) 
under  pain  of  death  (e).    Justices  may  arrest  for  this  offence. 

Roman  Catholics  taking  the  oath  specified  in  the  act  cited 
below  are  relieved  from  the  penalties  of  8  and  9  William  III. 
Cf  S,  just  mendoned  (f). 

The  oath  (which  is  long)  can  be  procured  when  required. 

This  oath  may  be  taken  at  15  years  of  age  before  the  sheriff 
or  Stewart  depute  or  substitute,  or  before  any  two  justices  of  the 
peace  for  the  county  or  stewartry  where  the  party  resides. 
The  person  administering  the  oath  must  annually,  within  SO 
days  after  the  last  day  of  December,  deliver  to  the  sheriff- 
clerk,  or  Stewart  derk,  a  list  of  the  persons  who  have,  during 
the  year,  taken  the  oath,  specifying  their  quality,  condldon, 
title,  and  place  of  abode ;  and  must,  for  one  shilling,  at  any 
time  before  the  list  is  delivered,  give  to  the  person  who  has 
taken  the  oath,  or  to  any  person  demanding  it,  a  certificate  of 
the  fact  (g). 

The  derks  are  to  make  entries  of  the  lists,  which  may  be 
inspected,  and  copies  required  (h).    Office  copies,  or  extracts 

(a)  Hume,  i.  569.  fh)  Ibid.  ft)  Ibid,  and  authorities  there 

cited.  (dj  12  Anne,  c.  14.  (e)  8  and  9  William  III.  (1700)  c. 

3  —Hume,  i.  570.  (f)  33  Geo.  IIX-  c.  44,  sect  1.  (g)  Sect.  4- 

(hj  Sect  5. 
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of  the  esitrieB  by  the  clerks,  of  any  peraon  haying  taken  th6 
oath,  are  evidence  of  the  &ct  (a).  Persons  who  hare  takeil 
the  oath,  be.  may  enjoy  real  or  personal  property  in  Scot- 
Imid  (bj.  The  act  does  not  authoriie  Roman  Catholics  to  be. 
governors,  chaplains,  pedagogues,  teachers,  tutors  or  curators, 
chamberlains,  or  factors  to  any  children  of  protestant  parents, 
or  to  be  otherwise  employed  in  their  education,  or  in  the  trust 
or  management  of  their  afiairs  ;  or  to  be  schoolmasters,  profes- 
sors, or  public  teachers  (cj. 

III.  Episcopals. 

Episcopals  (who  were  at  one  time  disturbed)  may  meet  far 
divine  worship,  after  their  own  manner,  by  pastors  ordained  as 
after  mentioned,  not  established  ministers,  and  may  use  the 
liturgy  of  the  diurch  of  England ;  and  sherifls,  Stewarts,  ma- 
gistrates of  boroughs,  and  justices  of  the  peace,  are  Te(;^uiTed  to 
give  protection  and  assistance  to  them,  in  their  meetings  for 
worship,  held  in  any  place  except  parish  churches  (d). 

The  episcopal  ministers  may  administer  the  sacraments  and 
marry  (e).  Any  person  disturbing  episcopals  lawfully  assem- 
bled for  worship,  or  misusing  their  minister,  upon  proof  before 
two  justices  of  the  peace,  by  two  witnesses,  must  find  sureties 
in  a  recognisance  for  L.50  sterling,  for  his  appearance  at  the 
next  quarter-sessions,  or  before  the  Court  of  Justiciary,  or  other 
judge  competent,  otherwise  is  to  be  committed  to  prison ;  and^ 
upon  conviction  of  the  offence,  is  to  forfeit  L.100  sterling ; 
half  to  the  informer,  half  to  the  poor  of  the  parish  where  the 
offence  is  committed  (/).    For  prodamation  of  banns,  see 

Provision  is  made  to  secure  the  purity  of  the  manners  of 
episcopal  pastors,  and  the  soundness  of  their  doctrines,  ecde* 
siastical  isnd  political.     Assemblies  for  religious  worship  in 

?»scopal  chapels,  &c.  must  be  held  with  doors  unftstened  (>>. 
he  pastor  must  have  received  orders  fiK>m  a  protestant  bishop 
of  the  church  of  England  or  Ireland,  and  m^t,  before  officiat- 
ing, present  his  ^orders  to  the  quarter-sessions,  to  he  recorded, 
which  is  done  for  one  shilling  (hj ;  and  mvkst,  befwe  officiat- 
ing, take  and  subscribe  the  oaifas  of  allqriance  and  abjuration, 
and  subscribe  the  assurance,  as  aU  officers  civil  and  military  do ; 
and  must,  at  the  same  time,  subscribe  the  following  dedara- 

fa)  S3  Gea  III.  c.  44,  sect.  &  fb)  Sect  7- 

(ej  Sect  &  (dj  Toleration  Act,  10  Anne,  c  7^  sect  1. 

{€j  Sect  &  ff)  Sect  9.  Cg)  32  Geo.  III.  c  63,  sect  & 

(hj  10  Anne,  c  7,  wet  2—19  Gea  II.  c.  38,  sect  9 — SI  Gea  II.  c. 
34,  sect  13. 
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liM  i'^*'  I,  ^  B^  fNHtot  of  a  eodgVBgatioii  of  penons  in  tlw 
**  epkoopal  oommunioii  in  Scotiand,  medring  fiir  diTine  vor^ 
*«  smp,  at  in  tha  county  of  do 

^*  willingly,  and  ea*  animoj  snbBerllio  to  the  Book  of  Arddoi 
««  of  B^gion  agreed  npon  by  the  afehlnshom  and  hiahMM  of 
<<  both  pnmxKM  of  the  reahn  of  En^kmd,  and  the  whole 
**  detgy  thereof,  in  the  oonrocation  holden  at  London,  in  the 
year  of  our  Lord  one  thousand  five  bnndred  and  sixty-^two ; 
and  I  do  acknowledge  all  and  every  the  articles  tlierein  eon- 
tatned,  being  in  number  thirty-nine,  besides  the  ratification, 
to  be  agreeable  to  the  word  of  Grod^  (a J.  ^  He  must,  before 
•ficiatmg,  produce  to  the  clevk  of  the  shire,  stewartiy,  or 
burgh,  wnere  his  meeting-house  is  situated,  a  certificate  of  hia 
baring  so  qualified ;  which  the  derk  must  enter  in  a  book  for 
the  purpose,  and  of  which  he  must  transmit  aeopy  to  the  derk 
of  each  bouse  of  parliament,  and  must  give  two  attested  eopies 
to  the  pastor  for  nxpenee  each  ;  one  to  be  afixed  to  the  oat* 
side  of  his  meeting-house,  on  or  near  the  door,  the  other  in  a 
coBMpicuona  pJaoe  in  the  inside  (b).  A  pastor  ofliciatiag  in 
aoch  chapel,  &c.  without  having  qualified,  by  taking  the  oatha^ 
and  podudng  certificates,  for  the  first  omnce  finfSts  L.SO 
atcrln^«  half  to  the  informer,  half  to  the  poor  of  the  parish  ;i 
for  a  sidisequent  oiFence,  is  to  be  declared  incapabk  of  offidat- 
ing  ibr  three  years  fc).  The  first  offence  of  this  kind  seems 
eognisaUe  summarily  befbre  two  justices  of  the  peace ;  a  snb^ 
sequent^ofenoe  seems  eogniiable  only  before  the  Court  of  Jua- 
iidafT  (d).  The  minister  must,  during  divine  service,  pray 
fee  the  royal  famSy,  as  in  the  liturgy  of  the  church  of  Kng- 
land ;  otherwise,  for  the  first  oflence,  he  forfdts  L*SO,  half  to 
the  iirfbtmer,  half  to  the  poor  of  the  parish ;  and  ftr  the  se- 
eOnd  oflbnee,  is  to  be  declared  incapaUe  of  oflidathig  fior  three 
years  fe).  This  oftnce  seems  cognissable  in  the  same  mannei^ 
as  that  (^  oflidating  without  due  qualification,  just  noticed  (f)* 
Any  petson  present  twice  in  one  year  in  any  such  diapef, 
where  the  royal  family  are  not  properly  pra;fed  for,  for  the 
first  oflbnce  forfeits  L.5  sterling,  naif  to  the  king,  half  to  the 
infimner,  and  may  be  inq>ri8oned  for  dx  months,  unless  the 
finrfeiture  is  sooner  paid ;  imd  ibr  any  subsequent  oflfenee^  tMf 
be  imprisoned  for  two  years  from  the  date  of  conviction  (ff}. 
The  first  offienoe  of  this  kind  seema  oogniaaUe  sumaarify  be- 
fore two  justices  of  the  peace ;  the  subsequent  ofiences,  Ixfore 

fd)  32  Gea  III.  c  63,  sect.  2.  CbJ  Sect  3. 

fej  Sect  4.  (dj  19  Geo.  tl.  c  38,  sect  5. 

f€j  32  Ged.  III.  c  03,  fleet  5,  0.  ffj  IS  Ge0.  II.  c.  38,  sect  0. 

(gj  32  Geo.  III.  c*  03,  sect  10. 
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tke  Covat  of  Justicisiy,  or  ebmte  (a).    Any  meelinf  t  wheve 

five  or  more  persons  (besides  those  of  the  household,  if  k  be  in 

a  boose  where  there  is  a  fiimily  inhabiting)  hear  divine  service 

performed  hj  a  pastor  of  the  episcopal  comm^unioKy  is  deemed 

an  episcopal  meeting-hoiise  (b).  -  In  prosecations,  it  is  lawful 

.  to  aodoce  as  witnesses,  whether  against  the  minister  or  hearers, 

other  persons  guilty ;  but  their  evidence  cannot  be  used  sgainst 

themselves  (cj.     Prosecutions  must  be  commenced  within 

<  twelve  montlis  after  the  oflfence  (d). 

See  Oaths. 


OATHS. 


I.  Oaths  bsqitireo  by  law. 

These  are  noticed  only  as  far  as  justices  of  the  peace  seem 
to  be  ooDoemed. 

I  Every  person  admitted  into  any  office,  civil  or  militaty,  in 
Scotland,  most,  within  three  months  after  admission  to  the 
office,  ti^e  and  subscribe  the  oaths  of  alliance  (pronusing 
fidelity  to  the  reigning  finnily)  ;  and  abjuration  (denying  the 
right  of  the  Pretender,  or  his  descendimts,  to  the  throne) ; 
and  subscribe  the  assorance  (asserting  the  right  of  the  reigit- 
ing  faroBy  to  the  throne) ;  either  in  the  Courts  of  Session, 
Justiciary,  of  Exchequer,  in  Scotland,  w  at  the  quarter*ses- 
sions  there  for  the  city  or  county  where  such  person  inhabits, 
or  in  any  court  where  the  oaths  have  usually  been  administer- 
ed in  Soothusd,  or  in  the  Courts  of  Chancery,  Bang^s  Bench, 
Common  Pleas,  or  Exchequer  at  Westminster  (ej. 

These  courts  are  to  keq>  rolls,  in  which  the  subeeriptions  of 

r«;  19  Geo.  II.  <v  38y  seet  a 

fbj  Seet.  a  fej  21  Geo.  II.  &  34,  seek  89l 

fdj  19  Gea  II.  88,  sect  10 — 32  Geo.  III.  c.  63,  sect.  11. 

Koie, — ^The  penalties,  forfeitures,  and  disabilities  in  10  Anne,  c.  7  ;  5 
OeOi  I.  c.  29 ;  19  Geo.  II.  c.  36  $  and  21  Geo.  II.  c.  34,  seem  to  be  super- 
seded  bj  those  in  32  Geo.  III.  c  63. 

f€j  6  Anne,  c.  14,  sect.  1,  2, 3^- 6  Anne,  c.  16,  sect.  1,  % — ^The  forms 
of  the  oaths  are  long,  and  are  so  easily  procured,  when  required,  that  it  is 
unnecessary  to  insert  them;  The  form  of  the  oath  of  allegiance  is  in  1 
Gea  I.  c.  13,  sect.  3,  of  the  oath  of  abjuration,  and  of  the  assurance,  in  6 
Gea  III.  c.  63,  sect  1.  An  oath  of  supremacy  (that  no  foreign  prince 
or  prelate  has  any  ecclesiastical  authority  in  this  realm)  was  imposed  on 
all  officers,  dril  and  military,  by  1  Gea  I.  c  13;  but  It  is  not  taken  in 
our  practice.    (Erskine,  L  2.  33.) 


896  OATHS. 

all  persons  tddng  the  oaths  are  to  be  made^  to  which  tSSi  Mte 
to  have  access  without  fee  (a). 

Persons  Required  to  take  the  oaths,  neglecting,  are  incapable 
to  enjoy  the  office  (b)  ;  and  if  they  exerdse  it  bv  themaeLyesy 
or  by  deputy,  are  liable  to  the  penalties  of  IS  ana  14  William 
III.  c<  6  (c)  (which,  however,  cannot  be  imposed  by  justices). 

Any  two  justices  of  the  peace,  or  any  other  persons  appoint- 
ed by  the  king  in  council,  or  by  commission  under  the  great 
seal,  may  tender  the  oaths  to  any  person  whom  they  suspect  to 
be  disarocted ;  and  if  he  reiuse  to  take  them,  such  justices,  &c. 
are  to  certify  the  refusal  to  the  next  quarter-sessions,  to  be  re- 
corded, and  to  be  from  that  certified  by  the  clerk  of  the  peace 
into  the  Chancery  or  Kinff^s  Bench  i  or  Courts  of  Session*  or 
Justiciary,  in  ScoUand  (a).  Any  two  justices,  &c.  may,  by 
writing,  summon  any  person  to  take  the  oaths ;  which  summons 
is  to  be  served  on  tne  nerson,  or  left  at  his  house  of  abode  with 
one  of  the  family ;  ana  if  he  do  not  appear,  then,  on  oath  of 
serving  the  summons,  such  justices,  &c.  are  to  certiffr  the  same 
to  the  next  quarter-sessions,  to  be  entered  on  the  roUs ;  and  if 
the  person  do  not  appear  there,  and  take  the  oaths,  his  name 
being  publicly  read  at  the  first  meeting  of  the  sessions,  he  is  to 
be  esteemed  a  popish  recusant  convict;  and  this  is  to  be  cer- 
tified by  the  clerk  of  the  peace  into  the  Chancery,  King^e 
Bench,  Court  of  Session,  and  Court  of  Justiciary  (e). 

No  person  is  to  act  as  procurator,  writer,  a^[ent,  or  solidtcR', 
or  to  plead  or  manage  business  before  any  mferior  court  in 
Scotland,  without  having  first  taken  and  subscribed  the  oaths, 
and  r^stered  a  certificate  of  it  in  theoourt  in  which  he  of. 
ficiates ;  otherwise,  on  conviction,  in  the  court  where  the  o£. 
fence  is  committed,  or  before  the  Court  of  Session  or  Justi. 
ciaiT,  on  a  summary  trial,  he  forfeits  L.SO,  half  to  the  king, 
half  to  the  informer,  or  sixers  imprisonment  for  six  months, 
unless  or  until  the  penalty  be  paid  (Y). 

The  proper  officer  is  to  have  of  every  person  taking  the 
oaths  two  shillings  (g) ;  but  no  fee  is  to  be  taken  for  a  seaman 
or  soldier,  who  is  not  a  commissioned  or  warrant  officer  (h). 

Quakers  refusing  to  take  the  oaths,  may  declare  the  effisct 
of  them  on  solemn  affirmation  (ij.  (See  Quakers'  affirmed 
ikm.) 


/aj  6  Anne,  c.  14,  sect  4.  (bj  Ibid.  sect.  5. 

(cj  Ibid.  sect.  G — I  Geo.  I.  c.  1,  sect.  8. 
fd)  6  Anne,  c- 14,  sect.  7 — 1  6ea  I.  c.  13.  sect  10. 
($)  1  Geo.  I.  c.  IS,  sect  11.  (fj  20  Geo.  II.  c.  43,  sect  44. 

fgj  1  Geo.  1.  c.  13,  sect  9.  (hj  Ibid,  sect  31. 

6  Anne,  c.  23,  sect.  14..— 5  Geo.  I.  c.  S. 
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tTudges  in  htataa  eourls  must,  befbre  ^offimtbg,  take  tbe 
daths  appointed  to  lie  taken  by  persons  in  public  trusi,  imd 
register  a  certificate  of  it  with  tbe  clerk  of  tne  sbire  or  biirgh 
where  th^  reside,  liticler  a  penalty  of  LJO,  half  to  the  king^ 
half  to  the  informery  to  he  recovered  summ&rily  before  two 
justices  or  Other  judge  competent ;  and  tbe  offenders  to  be  im» 
prisoned  six  months,  unless  or  until  sooner  paid  (a).  (Witti 
regard  to  baron  courts,  see  Prf/ace.) 

There  are  statutes  with  regard  to  ofiices  in  England,  in  the 
navy,  Jersey,  &c.  (bj ;  ministers  iDid  licentiates  of  divinity  in 
Scotland  (c) ;  universities  and  schoolmasters  in  Scotland  fd)  ) 
parliament  (e) ;  lietitenancy  (fj  ;  a  simple  reference  to  whick 
seems  sufficient 

it.  Oaths  FoiBionSN  by  law* 
Any  person  (though  not  present)  concerned  in  adminkteK^ 
ing  or  taking  any  oath  or  engagement,  in  whatever  form,  to 
engage  in  any  seditious  purpose^  or  to  diatttrb  the  public  peace, 
or  to  be  of  any  assodalson  formed  for  such  purpose^  or  t# 
obey  any  person  not  having  authonty  by  law  for  ihat  purpose^ 
or  not  to  inform  or  give  evidence,  or  not  to  reveal  any  unlaw- 
fill  combinaitionj  act,  or  engagement^  msty  be  transported  not 
exceediii|(  seven  vears  (gj.    Compulsion  does  not  jtistify,  wa^ 
less  within  four  days  after  taking  the  oath  or  engagement,  o^ 
i^ter  hinderanee  by  actual  force  or  sickneM^  thd  person  dedar^ 
the  whole  of  what  he  knows  about  it,  by  whom,  in  whose  pre- 
sence, and  when  and  where  it  was  taken,  by  informattoi^  on  oatii 
before  one  justice  of  the  peace,  a  secretary  of  state^  or  a  privy 
counsellor ;  if  in  actual  service,  either  W  such  information^ 
er  by  informatien  to  his  commanding  officer  (hj.    .Offisnceil 
lire  to  be  tried  brfore  the  Court  of  Justiciary,  or  the  circuit 
6ourts  (ij.     Persons  tried  under  this  act  are  not  to  be  triefl 
Again  at  cominfon  law  for  the  same  offence,  but,  if  not  tfo  tried, 
inay  be  tried  at  common  law  (J).     (See  Treason. — Sedition.) 
Any  person  (though  not  present)  concerned  in  administer- 
ing an  oathi'  or  an  engagement  of  the  nature  of  an  oath,  intend- 
ing to  bind  any  person  to  commit  any  felony  punishable  with 
death,  is  to  be  puiushed  with  death ;  and  every  person  taking 

(a)  16  Geo.  It.  c  4d.  seci  2l 

(h)  1  Geo.  I.  c.  13.-13  Oeo.  1. 6.  ^.-^^^  Geo.  II.  c.  3I_8  Geo.  II.  c  2i& 

(e)  10  Anne,  e.  7*  seot  3>— 1  Geo.  I.  c.  13,  sect.  &--5  Gea  I.  c.  S0. 
(d)  1  Geo.  I.  c.  13,  sect.  S.  (9)  1  Geo.  I.  c.  13,  sect  4,  ISl 

(f)  1  Gea  I.  c.  20,  sect.  13, 14, 15.  (g)  37  Gea  III.  c.  12^ 
sect.  1,  3,  4,  &                      (h)  Ibid.  sect.  %  (i)  Ibid,  sect  6. 

(j)  Ibid.  sect.  ?• 
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such  ostti,  without  compulson,  is  to  be  transported  for  file,  <ir 
for  such  term  as  the  court  adiud^es  (a).  Persons  compelled  to 
take  such  oath  are  not  justined  unless  tfaev  dedare,  within  14r 
days  after  taking  it»  or  after  hinderance  by  force  or  sickness, 
that  they  took  such  oath,  with  all  that  diey  know  eoneerning 
It,  the  persons  by  whom,  in  whose  presencCf  and  when  and 
where  administered,  l*j  information,  as  formerly  mentioned  (bj» 
Persons  oonfessinff  before  being  charged,  and  taking  at  the 
same  time  the  oath  of  allegiance  before  the  justice  or  mwis- 
trate,  are  indemnified  (c).  The  ofiences  to  be  prosecuted  be- 
fore  the  Court  of  Justiciary  or  the  circuits  (d).  Pexsons  tried 
under  this  act  are  not  to  bs  tried  again  at  common  law  for  the 
same  oflfence.     If  not,  they  may  be  tried  at  common  law  (e)» 

Justices  of  the  peace  cannot  try  for  any  of  those  offences  ; 
but  thc^  are  competent  to  arrest  and  precognosce  for  them. 
^See  AttMj  S^c.) 

For  oaths  in  cTidence,  see  Proqfi^-'See  Jffldavii.  For  prD- 
ftne  swearing,  see  PrafimUy. — See  NfmamfbrvmU. 
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PARTIES  IN  AN  ACTION. 

I.    CniMINAt  PKOSICCUTIOlf. 

1.  Prosecutor. 

Prosecution  for  punishment  of  a  crime  is  competent  only 
at  the  instance  of  the  part^  injured,  or  of  the  public  prose- 
cutor (f) ;  except  in  certain  inferior  offences,  where  special 
statutes  nare  extended  the  right,  which  are  noticed  in  their 
places. 

To  entitle  any  private  person  to  prosecute  for^a  crime,  his 
interest  must  be  peculiar,  arising  out  of  an  injuiy  which  he, 
beyond  others,  has  suffered.  It  is  not  suffident  that  he  has 
some  feeble  and  remote  concern  in  the  issue,  or  one  of  a  ge* 
norat'vatuie,  such  as^arises  to  him  in  common  with  a  whole 
neighbourhood,  or  with  all  of  the  same  class  c^  sodetv.  Thus, 
though  the  keeping  of  a  hnuse  of  harbourage  for  thietes  is  a 

raj  52  Geo.  III.  c.  104,  sect.  1,  4,  6,  S.  (b)lhiA.9ec\.^ 

(e)  Ibid,  sect  3.  (dj  Ibid,  sect,  7*  (•J  Sect,  a 

r/>Hume,lL  115.  ^ 
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mJOMtOEM'io  n  iHiole  neiffliboiiriiood,  none  but  the  {Htblie  pto- 
BecmtoTf  or  be  who  etn  shew  a  special  damage,  not  erery  herU 
tor  or  inhaUtttitt  of  the  distnel,  can  insist  for  the  punishment 
and  removal  of  the  mast^  of  such  li  house  (a).  In  like  man* 
ner,  it  his  been  found  that  a  prosecution  before  justices  of  the 
peace  by  the  dei^  and  treasurer  of  turnpike  trustees  for  pun- 
ishment on  account  of  iigurjr  done  to  persons  employed  by 
them,  thoii^h  accompanied  with  obstruction  of  the  execution 
of  their  oifder,  was  mcompetently  brought ;  and  could  not  be 
validated  in  dieir  name  1^  the  concourse  of  the  procurator- 
fiscal  (b).  A  trustee  for  creditors  cannot  insist  for  punish*- 
ment  of  fraud,  fersery,  or  the  like  injui^  to  the  bankrupt  (c). 
In  certain  statutable  offences,  however,  it  is  specially  provided 
that  any  penson  may  sue ;  and  such  person  is  ofken  celled  a 
common  mformer.  A  private  person  iiqured  nay  prosecute 
for  crimes  of  anv  kind  or  degree  (dj. 

Though  the  kinsman  or  guardians  of  an  injured  person  may 
prosecute  in  certain  cases  for  atrocious  c^ences,  which  affect 
themselves  as  well  as  the  stiffierer,  it  seems  very  doubtfiil  haW 
for  they  are  entitled  to  prosecute  criminally  for  wronsn  of  m 
lower  degree  done  to  him,  e.  g.  an  assatdt ;  thoiiffh  ue  heir 
may  pursue  civilly  for  the  patrimonial  damage  arising  from 
such  wrongs  (e).  With  regard  to  the  degree  of  relationship 
necessary^  a  kinsman  within  the  degrees  wiuiin  whi^h  maniaffd 
is  prohibited  (see  InceH)  may  prosecute  {  and  perhaps  th^ 
nearest  kinsman  however  remote.  Where  there  are  several 
persons  nearly  allied,  but  in  different  degrees,  as  widow,  bnM 
ther,  unde,  they  may  prosecute  jointly  (f). 

A  person  outlawed  for  a  crime  cannot  prosecute  even  for  aol 
injury  done  to  himself  (g). 

A  private  person  cannot  prosecute  ^minally  without  thcf 
concourse  of  the  public  prosecutor,  which,  however,  it  appears^ 
that  officer  may  be  compelled  by  the  court  to  give,  unless  the 
libel  be  pdpably  absurd,  incompetent,  or  iUecnl  (k).  The 
public  prosecutor  may  in  this  way  be  tmder  uie  necessity  oi 
giving  his  concourse  to  opposite  libels ;  for  example,  in  mutual 
prosecutions  for  a  brawl  (i). 

The  public  prosecutor  may  prosecute  for  a  wrong  done  to 
any  individual,  even  though  that  person  should  not  wish  any 
prosecution  to  be  raised  (j). 


ra;  Htune,U.  116^ 

(b)  Wingate  against  Br<ywn,  I7th  February  IdOSi — ^Hume,  ii  isa 

(e)  Hume,  U.  116.  (d)  Ibid.  iL  118,  teq.  (0)  Ibid.  ISOL 

(f)  Ibid.  121.  (g)  Ibid.  122.  (h)  Ibid.  128-4< 
(i)  Ibid.  124.                                                  (j)  Ibid.  130^ 
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•  He  firequendy  gnres  not  mereljr  hn  ooncomae  to  a  pneem^ 
taoti  by  a  private  person,  bat  his  inwtanffe :  by  which  ka  be» 
oomes  as  much  a  party  in  the  case  as  if  the  private  party  did 
not  proseeate ;  but  this  does  not  wetken  the  privats  party'^a 
instance.  Where  both  give  their  instance,  thongh  either 
rikmld  withdraw  his  instance,  the  other  may  still  insist  (a). 
Where  the  public  prosecutor  has  onlj  given  his  concarrence, 
on  the  private  party  withdrawing  his  instance,  or  bong  found 
an  incompetent  prosecutor,  the  prosecution  falls  (b)* 

'  The  public  prosecutor  before  justices  of  the  peace,  is  their 
procurator-fiscal.     It  is  frequenUy  his  duty  to  prosecute  for 

EubUc  ofGsnces,  which  are  hardly  crimes ;  as  encroachmenta  on 
ighways,  &c. 
Various  statutes  enacting  pecuniary  penalues,  and  awarding 
part  or  the  whole  to  the  informer,  provide  that  any  person 
may  prosecute.  In  such  a  case,  the  private  party  prosecuting 
does  not  require  to  qualify  any  peculiar  interest,  nor  does  he 
require  to  have  the  concourse  oif  the  procurator^fiscaL  Where 
part  of  the  penalty  goes  to  the  King,  the  poor  c^  the  parish, 
or  the  like,  the  judpnent  directs  the  private  prosecutor  to  pay 
that  proportion  of  it  in  that  way.  It  seems  better,  however, 
that,  in  such  cases,  the  other  party  interested,  e.  g.  the  procu- 
rator-fiscal for  the  King,  should  concur,  on  account  of  their 
interest  in  the  penalty.  Where  statutes  enacting  pecuniary 
penalties,  and  giving  the  whole  or  part  to  the  infonner,  do  not 
expressly  say  who  may  prosecute,  this  may  perhaps  give  to  any 
pmon  having  a  share  of  the  penalty  a  sufficient  interest  to 
prosecute;  but  it  seems  more  proper  that  such  prosecutions 
should  have  the  concurrence  of  tne  procurator-hscal  for  the 
public  interest. 

«.  Defenders 

If  the  defender,  in  a  criminal  action,  be  a  minm^  there  is 
no  occasion  to  call  his  guardians ;  or,  if  a  married  woman,  her 
husband  (c). 

A  criminal  action,  even  though  concluding  for  a  fine  only, 
foils  when  the  defender  dies,  and  does  not  transmit  against  his 
Representatives,  even  af^  lUiscontestatian  (d). 

For  the  persons  who  may  be  tried  by  justices,  see  DecUna^ 
ture. — Forum.  For  the  crimes  for  which  they  may  try,  see 
JtMiices  of  the  Peace. 

.    fa)  Hume,  ii.  261.  fbj  Wingtte  agidnst  Brown,  17th  Feb.  1809. 

.  (cj  Hume,  ii.  167.  (dj  Qnj  agBinst  Paxton,  ISlkFeb.  1773^ 
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II.  Civil  action. 

1.  Pursuer. 

Where  the  punucr  of  a  civil  action  is  a  married  woman,  she 
must,  in  most  cases,  have  the  concourse  of  her  husband.  (See 
Marriage.)  Where  the  pursuer  is  a  minor  pubes^  he  must 
have  the  concourse  of  his  father,  or  of  his  curators,  if  he  have 
such  ;  and,  when  a  pupil,  the  action  must  be  brought  in  his 
name  and  that  of  nis  father  or  tutors.  (See  Children, — 
Minors.)  Where  the  pursuer  is  resident  out  of  Scotland,  the 
action  must  be  brought  m  his  name  and  that  of  a  mandatary, 
authorized  by  a  written  mandate,  wbg  is  liable  to  the  defender 
for  the  expences.  fa). 

On  the  death  of  the  person  who  originally  stood  in  right  of 
the  claim,  his  executor  may  insist  in  it  against  the  person  lia- 
ble, whether  it  arise  from  a  civil  cause,  or  be  a  claim  of  repa- 
ration for  the  patrimonial  consequences  of  a  crime  or  wrong : 
and  this  equals  whether  the  original  creditor  had  raised  action 
before  his  death  or  not ;  except  in  the  ca^  of  penal  actions 
(».  e.  certain  actions  in  which  the  creditor  is  entitled  to  recover, 
not  only  the  actual  damage  or  loss,  but  extraordinary  damages 
or  reparation,  by  way  of  penalty,  such  as  spulziey  when  it  in- 
cludes violent  profits),  wnicli  rarely  occur  before  justices,  in 
which  action  must  have  been  brought,  and  proof  allowed,  a- 

Skinst  the  original  party,  in  order  to  make  them  transmit, 
efore  an  executor  can  insist  in  a  claim  of  his  predecessor,  he 
must,  if  the  defender  require  it,  produce  a  confirmation  as  exe- 
cutor from  the  commissary  court, 

2.  Defender. 

When  a  minor  is  to  be  sued,  his  fiither,  if  alive,  or  his  tutors 
or  curators,  if  his  &ther  be  dead,  must  be  called  along  with 
him.  (See  Minors.)  When  a  married  woman  is  to  be  sued, 
where  that  is  competent,  her  husband  must  be  called  along 
with  her.  (See  Marriaee.)  An  attomev  de/inding  in  an  ac- 
tion for  persona  abroad,  is  not  liable  for  the  expences  (b). 

On  the  death  of  a  person  Vable  to  a  civil  claim,  whether 
from  contract,  or  for  the  actual  patrimonial  damage  arising 
from  a  wrong  (e,  g.  the  expence  of  curing  bruises,  and  the  loss 
of  business  from  the  conhnement  occasioned  by  them),  the 
daim  transmits  against  his  representatives,  even  (unless  in 

(M)  Potter  and  his  fiither  against  Robertson,  25th  July  1738,  Kilk.  p. 
212 — O'Haggan  against  Boyd,  SHt  Julv  1761 — Hope  aniinst  Mutter, 
ISnh  June  n\)l.  (bj  Leigh  against  Rose,  19th  Dec.  1792, 


S4A  FAHXIBfl  IK  AK  ACfUMf 

pedal  9C^^cm)  ihoo^  prooess  was  not  waed  against  Ae  aneea- 
tor  (a).  Where  action  has  been  raised  against  the  party  diuing 
his  life,  it  must  be  iraiMferred  against  ms  representatiyes  (bj. 
Where  the  representfitites  do  not  reside  in  the  territory  of  the 
judge»  the  supreme  court  alone  can  transfer  (c).  The  justices 
can  sustain  aptiop  against  representatives  (d)^  if  amenable  to 
(hdr  jurisdiction  (see  Forum) j  where  the  action  is  of  a  nature 
which  would  have  been  opmp^nt  before  them  against  the  ori« 
ginal  debtor. 
Se^  Dedmature.'^Forum.'-^PrQces^. 


PAYMENT. 


Questions  on  this  suMect  ma^  occur  before  Justices  of  the 
peace  in  the  exerdse  of  their  dvd  jurisdiction. 

Partial  pajfmeni. — The  creditor  cannot,  unless  it  was  so 
Stipulate,  oe  compelled  to  receiye  payment  of  part  of  his  debt 
(wnich  may  sometjimes  be  undesirable).  A  creditor  in  two  or 
more  separate  debts  cannot  refiise  the  payment  of  any  one  of 
those  debts,  though  the  debtor  should  decline  to  dear  off  even 
the  interest  on  the  othersf tf^. 

Indefinite  pavtne^U.'^'Svhen  a  debtor  in  several  debts  to  the 
same  person  ini^ces  an  indefinite  nayment,  the  application  (un- 
less wnen  some  high  penal  certincation  would  follow)  is  made 
in  the  manner  most  favourable  to  the  creditor :  for  example,  to 
the  debt  least  secured,  or  to  the  debt  which  would  otherwise 
be  prescribed,  or  to  the  debt  which  bears  no  interest,  or  to  the 
interest  before  the  prindpaL  Where  one  of  the  debts  is  secur- 
ed  by  a  cautioner,  the  other  not,  an  indefinite  payment  after 
the  debtor^s  bankruptcy  must  be  applied  to  them  proportional 

Paymeni  hefbrelumL — ^Payment  of  rent  by  a  tenant  to  a 
landlord  before  the  term  of  payment,  is  deemed  cdhisive  in  a 

Zuestion  with  the  creditors  or  sin^ar  successon  of  the  land- 
>rd.     Such  payment  will  not  avail  the  tenant  in  whose  hands 
the  landlord^'s  creditors  had  arrested  the  current  rents  before 

(a)  Enitine,  lit  1.  lV-4v.  1.  l4«—M<X«iiglit^affaiii8t  Robertson,  17Ui 
February  1809 — ^Morriaon  against  CameronVSAth  May  1809. 
(h)  Krakine,  iv.  I.  80.  (e)  Ibid.  61. 

(d)  Johnstone  against  Kelloe,  19th  January  1803. 
(t)  Erskme,  iii.  4b  1.  '  (f)  Ibid.  2.      • 
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ibe  tem^  even  though  the  fureslment  wsis  used  after  he  h«d 
made  the  payment.  The  same  holds  in  payments  by  a  vassal 
to  his  supenor  before  the  term.  But  in  common  debts,  where 
the  debtor  and  creditor  are  not  connected,  the  debtor  may  safely 
pay  before  die  term  of  pq^ment  (a). 

Proof  of  payment — Ifthe  claim  of  debt  be  in  writing,  the 
discharge  ought  to  be  in  writing,  and  ought  to  be  9k  probative 
writing,  (see  Protf<^  sect.  Civil  Writing),  though  under  L.lOO 
Scots  (b).  Failing  this  mode  of  proof,  recourse  must  be  had  to 
the  creditor'*s  oath  of  verity,  if  the  obligation  was  for  payment 
oi  money  (c),  though  payment  was  made  in  goods  (d).  If  it 
was  for  perrormance  ot  a  fact,  such  as  delivery  of  goods,  and 
performance  is  alleged  to  have  been  made  in  terms  of  the  obli- 
gation, proof  by  witnesses  is  oxdinarity  admissible  (e). 

Even  where  the  obligation  10  not  in  writing,  payment  ex- 
ceeding L.lOO  Scots  ought  to  be  vouched  by  writing  (^).  But 
witnesses  are  admitted  to  prove, — 1.  Payment  made  untco 
contextu  (at  the  same  time)  with  the  bargain ;  as  if  one  buys  a 
horse  in  the  market,  and  pays  for  it  at  tne  moment.  2.  Pay- 
ment made  on  delivery  of  the  article  tof  which  it  is  due,  that 
bdng  the  time  agreed  upon  for  pajrment :  because  in  both  those 
cases  the  debt  was  paid  the  mom^t  it  was  constituted,  and  the 
witnesses  could  not  be  mistaken  in  the  connexion  or  applica- 
tion of  the  payment.  3.  A  train  of  facts  from  which  payment 
is  to  be  inferred,  especially  if  interspersed  with  written  admini- 
cles, though  it  would  not  have  been  admitted  to  prove  direct 
payment  in  the  drcumstances. 

Presumption  of  paymefU. — Payment  is  presumed  if  the 
written  voucher  of  the  debt  be  in  the  hands  of  the  debtor  or  cau- 
tioner, unless  it  be  positively  proved  that  it  came  into  his  hands 
otherwise  than  by  tne  creditor'^s  consent  for  a  discharge  (g)* 

Payment  is  also  presumed  if  the  creditor  cannot  produce  the 
voucher  of  debt,  though  it  be  not  in  the  hands  of  the  debtor. 

(m)  Enkine,  iii  4.  4. 

(b)  Grienon  against  King,  4th  July  1781 ;  and  cases  there  cited* 

f9)  M'GiU  against  Forrest,  ISth  November  1022,  Diet  li.  82a..T*Nisl>et 
against  Short,  Iftth  Jnij  1624 ;  Duiie.— Executors  of  Fetguaon  against 
Qunpbell,  88th  June  I4»l ;  ]>kt.  ii  2S4. 

(d)  Tenant  against  L.  Traquair,  8th  Februazy  1606;  Diet  ii.  22&— 
Porteous  against  Lord  Harries,  11th  December  1632;  DurieM-^Macduff 
against  Stewart,  1 1th  December  1674 ;  Stair. 

(•)  little  aninst  Hillstones,  ISth  January  1620;  Diet  y.  224 Ha- 
milton uninst Xady  Pittenweem,  26th  July  1626 ;  Diet  ii  224 Bisset 

against  Bisset,  26th  November  1024;  Durie.— Bennet  against  Foulden, 
16th  January  1629;  Diet  it  22ft — ^Executors  of  Ferguson,  mfjNv.— 
Xady  Abergddie  agaliist  her  Son,  23d  July  1638 ;  Durie. 

(f)  Act  of  Sederunt,  8th  June  1507 — Earl  of  Lauderdale  against  Te- 
nants of  Swinton,  7tJi  January  1662 ;  Stair.  (g)  J&rakine,  iii  4.  5. 
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It  is  pvemmed  to  hsve  been  cancelled,  if  the  ^btor  deny  die 
^bsistence  of  the  debt,  or  if  the  debt  was  incurred  by  his  pre. 
decessor  and  he  know  nothing  about  it.  But  the  creditor  has 
a  remedy  in  u  proving  cf  the  fenor  befi>re  the  Court  of  Ses- 
aiop,  in  which  he  may  eatablidi  the  tefwr  or  terms  of  the 
youcher,  and  the  way  in  which  it  was  lost. 

In  all  yearly  or  termly  pajrments,  a^  of  rent,  feu-duties,  in- 
terest of  money,  salaries,  pensions,  &c.  three  conseoutiTe  dig- 
pharges  granted  by  the  qreiitpr  fi>r  the  yearly  or  termly  duties 
found  a  presumption  that  all  preceding  duties  haye  been  paid. 
Where  rent  or  feu-duty  is  payable  partly  in  grain,  which  is 
pnly  payable  once  a-year,  the  d^harges  must  be  for  three  pon- 
pecuttve  yearSf  Wnere  the  rent  is  in  money,  payable  half 
yearly,  or  where  salary  or  the  interest  of  money  is  payable  half 
yearly,  the  discharges  must  be  for  three  consi^cutiye  iemu. 
There  must  be  three  regular  consecutive  discharges  in  fhll  for 
puccessive  contiguous  periods :  two  discharges,  though  contain- 
ing the  duties  c$  three  or  mor^  consecutive  years  or  terms,  ar^ 
not  sufficient  (aj.  Discharges  by  a  deceased  creditor  and  thoee 
by  his  heir  cannot  be  ioined  together  to  make  up  the  number, 
unless  it  appear  that  the  heir  knew  of  those  granted  by  the  de- 
ceased. Three  consecutive  discbarges  by  an  administrator,  as 
|t  tutOT  or  a  stewfod,  operate  back  only  to  the  commenpement 
fvf  ^ch  person^s  administration.  Arrears  constituted  into  a 
debt,  by  a  bond  being  granted  for  them,  subsist  notwithstanding 
three  subsequent  consecutive  discharges;  as  do  arrears  con^ 
tained  in  a  decree  This  method  of  extinguishing  arrears, 
fieing  founded  entirely  on  presumption,  may  be  elided  by  the 
defender's  oath  fbj. 

For  other  modes  of  extinguishing^  obligations,  see  Prescr^ 
^qn,''^(mpensaiion. 


PERJURY,  PREVARICATION,  a»d  SUBORNA- 

TIQN  op  PERJURY, 

I.  PaaJURT« 

PsR JURY  is  the  judidal  affirmation  of  falsehood  upon  oatlu 

A  plain  falsehood  must  be  affirmed.    It  must  be  affirmed  ab- 

solutely :  perjury  will  not  be  committed  if  the  person  have 

^om  doubtmlly,  «<  to  the  best  of  his  leoollection,"'  on  facta 

(mj  Erskiae,  iU.  4, 10,  ( bj  11)14. 
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vbich  he  might  reasonably  have  forgotten.  It  must  be  a£. 
finned  wilfuUy  by  one  who  knows  the  truth  and  improperly 
resolves  to  conceal  it :  perjury  therefore  cannot  be  committed 
in  oaths  of  credulity  appointed  in  certain  eases,  as  in  lawbor- 
rows  or  oaths  of  calumny,  where  the  law  means  absolutely  to 
trust  the  person  swearing,  or  where,  from  the  nature  of  the 
thing,  no  conclusive  evidence  can  be  obtained  of  bis  conscious* 
ness  of  the  falsehood.  The  oath  must  be  material  to  the  maftet 
at  issue.  The  affirmation  must  be  on  oath  ;  except  by  peerft 
in  certain  cases  (see  Proof)  and  by  quakers  (see  Quakers  af^ 
Jirmaiion).  It  must  be  made  before  one  having  authority  by 
law  to  exact  or  receive  an  oath  in  that  matter ;  an  oath  to  a 

Eivate  person,  or  a  voluntary  affidavit,  not  required  or  ac- 
lowledged  by  law,  before  a  magistrate,  is  not  sufBdent.  It 
must  be  in  the  ordinary  form  and  complete.  Falsehood  to  an 
oath,  that  is,  a  person^s  breaking  a  promise  or  engagement 
wUdi  he  had  made  on  oath,  is  not  perjurv.  A  falsehood  of 
any  sort  infers  perjury,  whether  for  a  civil  or  for  a  criminal 
cause,  and  whetner  by  a  witness  or  by  a  party.  An  oath  of 
credulity  is  penury,  where  it  can  be  shewn  that  the  party  did 
not  believe  what  he  swore  that  he  believed  (a). 

The  oath  must  be  proved  in  writing,  where  it  ought  to  have 
been  taken  in  writing:  in  other  cases,  by  intelligent  unsus- 
pected witnesses.  The  falsehood  of  it  may  be  proved  by  pa- 
role evidence.  It  must  be  proved  to  have  been  wilftd  fabe- 
hood  (by 

The  punishment  is  arbitraiy :  it  may  in  an  aggravated  case 
be  any  thing  short  of  death  or  demembration.  Conviction  by  a 
jmy  or  by  the  Court  of  Session  infers  infamy,  and  disqualifies 
from  ever  again  being  received  as  a  witness  (c).  (See  Punish^ 
ment^  sect.  Pillory.) 

This  crime  can  be  prosecuted  only  before  the  Court  of  Jus- 
ticiary originally,  and  the  Court  of  Session  incidentally.  It 
may  be  prosecuted  either  by  the  public  prosecutor,  or  by  the 
private  party  shewing  a  sufficient  interest ;  which  not  only  any 
actual  loss  or  suffering  by  the  false  oath  is  held  to  be,  but  even 
the  alarm  which  he  must  feel  from  the  false  oath,  though  the 
evil  intended  by  it  have  not  followed  (d). 

Justices  may  have  occasion  to  arrest  for  this  crime ;  but  the 
fiffther  investigation  is,  from  its  difficulty  and  delicacy,  gene- 
rally left  to  the  sheriff.     (See  Arretty  ($-c.) 

(a)  Hume,  i.  360-9.  '  U)  Ibid.  369-372  (e)  Ibid.  379-3, 

(dj  Ibid.  373-4. 
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II.  P AXTABf CATION. 

PreTarication  upon  oaih  is  the  wilful  ooneealmcnt  of  truftli 
by  AH  artfiil.  and  c^canii^  oath,  not  b^  the  aTement  of  direct 
fidaehoodt  (for  thiU  is  perjury) ;  or  if  such  fidsdioods  have 
been  ventured  upon,  not  persisting  in  them  till  the  dose  of  the 
4Mith.  *'  This  sort  <tf  suilt  is  chiefly  to  be  gathered  from  the 
<<  evasive  and  ec|uiTOcal  answers  of  the  witness,  the  inoonsifr. 
*<  tsney  of  the  difoent  parts  of  his  oath,  and  his  affected  10. 
<<  nonoce  and  want  of  memoiy  with  respect  to  things  wbidi 
«<  it  bdioves  him  to  know ;  more  eqiecially  if  he  is  at  last 
^  dbiven  from  all  these  shifts,  and  is  constrained  to  emit  • 
'<  true,  though,  tahen  on  the  whole,  an  incoherent  and  oon- 
**  tndictofy  deposition.  As  a  scandalous  contempt  of  the  pre- 
<<  senee  of  the  court,  and  of  the  reverence  of  an  oath,  this 
^*  offi^ioe  may  be  summarily  punished  by  the  judge  before 
<<  whom  it  happens ;  and,  it  rather  appears,  only  by  him,  and 
**  at  that  time^  (a).  The  proper  punishment  appean  to  be 
imprisonment  (f^J.  At  ime  time  ^llory  was  sometimes  ap- 
plied in  more  flagrant  cases  (c);  )mt^  by  special  statute,  that 
punishment  se^ns  now  to  be  Umited  to  pegun^  and  suboni*- 
tion  of  perjury  (d).    (See  Funishmeni,  sect,  rilloiy.) 

III.   SUBOBKATIOK  OF  PEa/UBY. 

Subornation  of  peijury  is  the  procuring  a  person  to  give 
false  evidence  as  a  witness.  It  is  punishable  in  die  same  man- 
ner as  perjury  (e).  The  observations  made  as  to  the  trial 
imd  precognition  of  pegury  are  equally  applicable  to  this 
pfienee. 

The  attempt  to  suborn,  though  it  does  not  amount  to  subor- 
nation, is  highly  punishable  (f) ;  as  are  also  all  practices  to 
procure  false  evidence  (jS). 

<^  If,  in  the  course  of  any  criminal  trial,  or  of  the  prepar»- 
^^  tions  for  it,  and  relative  proceedings,  a  discovery  is  made  of 
(*  any  evil  practice,  tending  to  mislead,  constrain,  or  conupt 
(^  the  witnesses,  or  to  destroy,  suppress,  or  alter  evidence  of 
i<  any  kind,  and  whether  this  has  taken  place  on  the  part  of 
«<  the  prosecutor  or  of  the  pannel,  or  even  of  their  friends  or 
(^  favourers,  or  by  one  witness  with  reqpect  to  another ;  any 
M  such  malversation  may  be  summarily  punished  with  fine  or 
t^  imprisonment,  according  to  the  dqpree  of  the  ofience ;  and 
f<  this  either  on  coinplaint  to  the  court,  or,  in  some  6f  those 

(a)  Hume,  i  374.  fbj  IMd.  fej  Ibid. 

(d)  5G  Geo.  III.  c.  136,  sect.  1.  fej  Hume,  i.  S7d. 

(fj  Ibid.  376-7.  (gj  Ibid.  377. 


^  cases,  on  tlie  knmriedge  and  pte  praprto  iriate  of  die  ooort 
^  tbenarivM''  (a). 
See  CMffi<«»  aeol*  Offimees  egsinet  Jud^ies, 
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Jutxicss  of  the  Pkagb  are  directed  to  execute  the  acta 
against  **  breakers  of  dove-houses  and  cunninghares  (rabbit- 
**  warrens)  stealers  o^  bees  and  bee-hives  ;^  *'  in  the  trial 
^<  whereof  they  shall  proceed  b^  witnesses,  or  by  oath  of  par. 
^*  ty ;  and  the  punishment  to  to  inflicted  by  tnem  shaU  be  a 
<<  pecunial  sum,  answerable  to  the  circumstances  of  the  oflence, 
*<  and  quality  of  the  oflFenders^  (6).  The  punishment  pre- 
acribed  by  the  old  acts  is,  the  damage  for  every  ofience,  and 
L.10  Scots  to  the  owner,  for  the  first  ofience,  LJtO  Scots  for 
the  second,  and  L.40  Scots  for  every  subsequent  offence  (c). 
And  it  is  thought  to  be  proper  not  to  exceed  these  sums  upon 
this  procedure.  Cases  requiring  higher  punishment  may  be 
Cried  at  common  law  upon  ordinary  proof.  See  Theft. — Mis- 
dUefi^^Pratfy  sect.  Cnminald — Punishment — Arrest^  S^c 

It  is  not  lawful  to  shoot  pigeons  belonging  to  others  ((2). 
Juatioes  may  award  damages  for  it  under  the  small  debt  act ; 
and  probably  they  may,  in  a  strong  case,  punish  for  the  mis- 
ehief  at  common  law  {e).  See  JustkeSj  sect  Particulars  not 
sn  Commis8ion.-^See  Mischirf^  maiiaous. 
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Piracy,  or  robbing  on  the  sea,  is  a  crime  against  the  law  of 
aationsy  and  always  capital.    It  may  be  punished  wherever 

(a)  Hume,  L  378.  fh)  1691,  c  86.  (e)  1679,  c.  64 

(d)  Miinmy  against  Turnbull,  19th  Januarf  1797- 

(e)  A  con^kint  on  1676,  c.  16,  and  1697,  c.  270,  fox  shooting  pigeons, 
is  not  competent  before  justices,  those  acts  having  passed  before  their  ap- 

Sintment,  and  not  having  afterwards  been  specially  committed  to  them ; 
umj,  nqtru.    The  act  2  Geo.  III.  c  29,  agidnst  destroying  pigeons, 
does  not  extend  to  Scotland ;  Murray,  supra. 


S48  PIRACY.     : 

iXMnmiftted,  by  whomgoever,  or  agadnst  wfaomfloever.  He  is  n 
pirate  who  goes  out  to  cruise  wiuiout  a  lawftd  oommission  t6 
use  force,  or  who  grossly  and  wilfully  abuses  a  bmful  eommis- 
sion.  It  is  piracy  to  take  either  the  ship,  or  the  eflfects,  or  the 
persons  in  it,  or  belonja^ng  to  it*  It  is  piracy  in  the  crew  to 
run  away  with  the  ship.  Compulsion  exculpates ;  but  not  if 
the  person  afterwards  freely  assent  (a). 

It  can  be  tried  originally  before  the  Court  of  Admiralty 
only  (6) ;  but,  of  course,  the  Supreme  Criminal  Court  have  s 
power  of  review  (c).  Justices  of  the  peace  are  competent  to 
secure  the  guilty,  and  take  precognitions.  (See  Jmstf  ^c — 
Wrecks), 


PLAGUE. 


Am  act  has  been  passed  (d),  with  regard  to  quarantine  by 
ships  coming  from  places  subject  to  the  plague,  or  infected  by 
it,  oy  which  certain  offences  are  created,  and  are  directed  to 
be  tried  by  iustices  of  the  peace;  and  certain  felonies  are 
created,  for  which,  of  course,  tney  may  arrest  and  precognosoe. 
It  is  impossible  to  ^ve  a  view  of  those  provisions,  such  as 
would  l4  at  all  serviceable  in  practice,  without  mudi  greater 
length  than  would  be  proper ;  particularly  as  questions  with 
regard  to  quarantine  can  nardly  occur  before  justices  of  the 
peace  in  Scotland.  If  such  a  question  should  occur,  the  act 
cited,  and  the  Orders  in  Council  (which  the  act  authorises  to 
be  issued)  must  be  consulted.  The  act  is  in  the  hands  of 
the  revenue  officers. 

The  act  also  gives  power  to  the  Privy  Council  to  give  or- 
ders and  directions  in  case  of  any  infectious  disease  breaking 
out  on  shore. 

Justices  of  the  peace  are  directed  by  the  general  act,  ^*  to 
**  set  down  order  m  the  country,  for  govemanee  in  time  of 
<*  plague,  and  to  punish  severely  the  disobeyers""  (e).  But 
this  malady,  which  at  one  time  made  great  ravages  in  Scot- 
Und,  is  happily  now  unknown  in  this  country. 

(a)  Hume,  i.  47S-0.  (h)  1681,  c.  IS.  (c)  Hume,  L  Al% 

(d)  6  Geo.  IV.  c.  7a.  (e)  I6GI,  c  38. 
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PLANTING  AND  INCLOSING. 

I.  Pbotisions  to  facilitate  akd  ekcouragk. 

Certain  provisions  have  been  made  to  facilitate  and  en- 
courage plantug  and  enclosing,  with  regard  to  which  justices 
of  the  peace  have  jurisdiction  (a), 

1.  Marchjences, 
Where  inclosiires  fall  to  be  upon  the  border  of  any  person^s 

{roperty^  the  adjacent  heritor  is  to  be  at  eaual  cnarges  in 
uildin^,  ditching,  and  i>Ianting,  the  dike  which  divides  their 
properties.  The  execution  of  this  act  is  committed  to  sheriffli 
and  Stewarts,  justices  of  the  peace,  bailies  of  burghs,  and  all 
other  judges  (&).  The  act  does  not  extend  to  small  proper* 
ties  not  exceeding  five  or  six  acres,  e.^.  small  feus  (cj.     This 

i provision  reaches  the  bounding  fence  m  its  whole  extent,  un« 
ess  where  the  operation  seems  chimerical,  from  the  charges 
of  constructing  and  maintaining  the  inclosure  being  such  aa 
would  not  be  compensated  by  tne  resulting  improvement  (dj. 
It  extends  to  any  kind  of  fence,  suitable  to  circumstances, 
which  has  been  consented  to  by  the  adjoining  heritor.  If  the 
parties  differ  as  to  the  kind  of  fence,  the  judge  must  deter* 
mine  (e)  upon  inspection  or  report.  Where  the  march  is  a 
rivulet,  which  is  not  a  sufficient  fence,  a  proper  fence  may  be 
I  built  upon  the  spot,  if  it  be  practicable ;  and  where  the  opposite 

I  party  wishes  it,  the  stream  ought  to  *<  run  a  space  within  the 

t  **  dixe  and  a  space  without  the  dike,  that  either  party  may 

i  "  have  the  benefit  of  watering  thereat"**  fJ^J, 

I  The  neighbouring  heritor  is  not  liable  for  his  share  of  the 

i  expence  of  the  marcn-dike,  unless  requisition  have  been  made 

to  him  to  concur ;  for  he  ought  to  have  a  voice  in  the  kind  of 
JTence  to  be  erected  (g).    But  though  he  have  not  been  re« 

(a J  The  provisions  in  1457,  0.  80;  1457,  c  83,  1503,  c.  74,  1535,  c.  10, 
1661,  c.  41,  to  compel  landholders  to  plant  and  enclose,  have  not  for  a  long 
,  time  been  acted  upon  i  and  aerer  fell  within  the  Juriadiction  of  juatioea. 

i  (bj  1661,  c.  41,  and  1685,  c  39,  found  perpetual  in  Biddel  against  Mar- 

I  guia  of  Tweeddale,  5th  December  1769. 

fej  Penman  sgainst  Douglas  and  Cochrane,  3d  July  1739;  C.  Home, 
'  Nob  123. ;  Kilk:>lanting,  No^  1. 

fdj  Earl  of  Peterborough  against  Garioch,  15th  June  1784.^£arl  of 
CassQlis  against  Paterson,  28th  February  1809. 
.  (ej  Douglas  against  Penman,  84th  January  1739,  in  Kilk.  tit.  Planting, 

*  No.  1.  r/j  Earl  of  Oawford  against  Rig,  2l8t  July  1669 ;  Stair. 

(g)  Ord  against  Wri^t,  23d  February  1738 ;  C.  Home,  Na  91. 


\ 


i 


350  PLANTINQj  &C« 

Jiuired,  yet  if  he  take  tbe  benefit  of  the  iiicloeitre»  he  will  be 
lable,  in  so  fiur  as  he  is  a  ganier  (a). 

The  fence  must  be  maintained  at  the  eommon  expetice,  if 
the  par^  wishing  to  take  the  benefit  of  it  make  teqpuaition  for 
thAt  purpose;  otherwise  he  must  be  at  the  whole  enenoe 
himself.  This  obligation,  mutuailv  to  support  the  march-rence, 
applies  though  it  was  not  originally  built  at  mutual  expence, 
under  the  act  of  Parliament  (bj. 

8.  Siraighting  MarchiB. 
As  there  may  be  inoonveniencjr  in  executing  the  preceding 
{>TOTision  with  r^ard  to  the  constructing  of  march-fenoes^ 
where  the  line  of  march  is  crooked  or  unfit  for  a  fence,  it  is 

KOTided,  that,  when  an  heritor  intends  to  inclose  bt  ft  dike  or 
tch  upon  his  march,  which  is  crooked  or  unequal,  or  where 
any  part  is  unfit  for  a  dike  or  ditch,  or  hinders  the  oom^edng 
the  indosure  in  an  equal  line,  he  may  require  the  next  sherifis, 
Stewarts,  justices  of  the  peace,  or  other  iudges  ordinary,  to 
visit  the  marches,  who  are  to  adjudge  such  parts  of  the  one 
heritor^s  ground  to  the  other,  as  occasion  the  mconvenience,  in 
the  manner  least  pefudicial  to  either  party ;  and  that  the  dUke 
or  ditch  so  to  be  made  is  to  be  in  future  the  common  march  \ 
and  that,  after  estimating  and  compensing  the  parts  adjudrnd^ 
the  judge  is  to  decern  what  remabs  uncompensed  of  the  pnoe ; 
and  that  the  parts  adjudged  are  in  future  to  be  parts  of  the 
property  to  which  they  are  annexed  (c).  The  straighting  is 
not  limited  to  smaU  parcels  of  ground,  but  reaches  to  the 
duantities  whidi  produce  the  inconveniency,  though  they 
sbould  amount  to  several  acres  (d)^  if  they  be  Upon  an  exten- 
sive line  of  mareh,  and  thus  form  only  a  small  proportion  of 
the  properties  firom  which  they  are  taken.  But  the  statute 
seems  misapd^ed  in  taking  from  small  properties  parts  which, 
though  small  in  themselves,  bear  a  considerable  proportion  to 
the  properties  from  which  thcnr  are  taken. 

Marches  may  be  straighted  though  the  portions  which  re- 
quire to  be  cut  ofi^  be  parts  of  an  entailed  estate ;  but,  in  that 
case,  the  land  receired  in  exchange  must  be  fetteied  with  the 
same  irritant  and  resolutive  clauses  as  that  taken  away ;  and  if 
money  was  decerned  for,  it  should  be  tailsied,  or  employed  oh 
lands  in  the  same  manner  (e). 


(m)  Seaton  ^gdnst  SeftUmy  9th  Jsnuaiy  16^9 ;  8tdr. 

(b)  Lockhart  against  Sievwright,  SOth  Januaxj  1798. 

(e)  1660,  c.  17*    1685,  c.  39.  (d)  Erricine,  t  4.  3. 

(e)  Ramsay  against  Primrose,  10th  January  1702 ;  Fount. 
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8.  Rfinriff. 

Where  lands  lie  runriffy  that  is,  where  the  atteraate  ridges 
of  a  field  belone  to  dirorent  parties  (a)j  either  party  may 
apply  to  the  sheriffs,  Stewarts,  or  justices  of  the  peace,  of  the 
snires  where  the  lands  Ke,  who  diride  them  according  to  the 
interests  ofparties,  after  dtation  of  all  concerned,  at  a  day  ap- 
pointed. Those  judges  must  make  the  aDotment  as  convenient 
as  may  be  for  the  mansion-houses  and  policy.  This  division 
is  not  competent  in  the  case  of  **  borough  and  incorporate 
♦«  acres'*  (b). 

The  division  is  competent  by  practice,  even  where  the  pro* 
perties  are  broken  off,  not  by  single  ridges,  but  by  roods  or 
acres  (c).  But  it  does  not  extend  to  pieces  of  ground  exceed- 
ing  four  acres  (d).  Small  parcels  /of  land  surrounded  by  a 
greater  estate,  and  lying  at  a  distance  from  each  other,  but 
each  parcel  lying  contiguoas,  and  not  ronrig,  have  been  found 
not  to  fall  under  the  act  (e).  In  like  manner,  where  the  first 
and  third  of  four  small  properties  belonged  to  one  person,  and 
the  second  and  fourth  to  another,  the  act  was  found  not  to 
aimly  (/).  It  was  found  in  one  case,  that  where  a  consider- 
able part  of  a  piece  of  ground  had  been  fened  out  in  small 
pttKels,  from  time  to  dme,  to  different  pioprietors,  and  where 
several  of  those  small  parcels,  separated  mm  each  other  by 
others  of  theae  small  parcek,  had  come  into  the  person  of  one 
proprietor,  a  division  of  them  and  the  interjected  parcels,  as 
ruittip,  was  campetent  (g).  It  has  been  found  that  the  divi- 
sion is  competent  to  feuan,  even  against  their  superior,  though 
aome  of  the  feoan,  called  as  defenders,  have  their  several  pro- 
poties  in  one  nlot,  each  by  himself,  surrounded  by  the  lands 
lying  ruarig  (these  particular  finiars  making  no  objection  them- 
selves)  and  although  the  runrig  lands  lie  in  the  neighbourhood 
of  a  bunrii  of  barony ;  and  that  it  is  competent  in  the  division 
to  set  off  the  shares  of  the  parties  on  ^her  side  of  the  town, 
as  may  be  most  convenient  for  the  general  interest,  widiout  re- 
gard to  the  previous  local  possession  of  individuals  (h). 

The  mansion*hottse,  however  mean,  must  be  respected  m 

fa)  Erskine,  iii.  3.  50.  fb)  ie95,  c.  98.  ft)  Enk.  iii  a  S». 

(d)  Lady  Grey  against  Blairs,  17th  January  1782. 

re  J  Sir  John  HaU  against  Callander,  7th  December  1744  $  Bkt  iv.  24C ; 
Falc  t  21. 

ff)  Murison  against  Brysdale,  14  th  Julj  1780. 

fa  J  Douglas  and  Forrest  against  IneliS'and  others,  21st  January  1777 ; 
in  Morrison's  Diet    Hunridge,  App.  Mo.  2. 

fhj  Busael  and  others  against  York  Buildings  Company  and  others,  28tb 
Januai^^  1774. 
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tbe  divisioii  (a).  The  offioeJumses  Cttmot  be  included  in  tlie 
division  (b). 

Tbe  dimion  takes  pbioe  immediately  without  rqjard  to  cur- 
rent tacks.  The  tenant  must  accept  the  new  ground  acq^uired 
by  bis  landlord  in  place  of  that  taken  from  him  (cj.  It  is  not 
necessary  to  make,  the  tenants  parties.  It  is  presumed  that 
their  landlord  will  look  to  their  interest.  If  he  do  not,  they 
can  recur  against  him  upon  the  warrandice  in  their  leases  (dj* 

For  casting  about  highways  in  order  to  encoun^  planting 
and  inclosing,  see  Highways j  sect  Widening*  Altering^  and 
Shutting  up  Highways,  not  being  Turnpike  Koads. 

II.   PaOYISIONS  F0&  PBXVEVTII76  AKO  FUMIffllHO  IKJUnVy 

AND  INOKMNIFYING  0W2)EBS. 


1.  SubriiHng  Scots  acits* 

The  provisions  to  ^oouxage  plantuig  and  indosiag,  whidi 
have  now  been  noticed,  weto  aocompamed  with  otha»  to  pve- 
vent  injury  bdng  done  to  planting  and  indosures.  And  ju»* 
tices  of  the  peace  are  directed,  by  die  general  aet  {e)y  to  ^  pat 
*<  his  Majesty^s  acts  to  execution  i^^ainst  cutlers  and  deatioyen 
*<  of  planting,  greenwood,  and  orchards,  gardens,  htyuii^  ;  in 
<^  the  trial  whereof  they  shall  proceed  l^  witnesses  or  l^  oatk 
<<  of  party ;  and  the  punishment  to  be  infliOed  by  fhem  flhaU 
*'  be  a  pecunial  sum,  answerable  to  the  cutaunstances  of  th« 
<<  oflfence,  and  quality  of  the' offender.^ 

Some  of  the  ancient  Soots  acts  thus  ooounitled  to  juatioet 
have  been  superseded  by  more  recent  British  aets  on  the  araie 
subjects,  enacting  higher  penalties,  and,  in  acme  instanoeB^ 
prescribing  modes  of  procedure  a  little  d^erent.  Those  only 
of  the  Scots  acts  shall  be  noticed  whidh  do  not  appear  to  hare 
been  thus  superseded. 

Where  the  Scots  aets  specify  a  penalty^  it  seetns  JF'T^  n<it 
to  exceed  it  Where,  as  sometimes  for  the  third  onence^  this 
limitation  does  not  apfdy,  the  penalty  seems  to  be  in  tbe  dis- 
cretion  of  the  justices.  The  penalties  prescribed  have  varied 
from  time  to  time ;  having  been  gradually  raised  in  proportion 
to  the  depreciation  in  the  value  of  money.  The  foUowing 
aeem  to  be  the  most  recently  appointed. 

(a)  Taylor  Sffafaist  Karl  of  Callander  and  Shaw,  l^th  Dec.  1698;  Fount. 
(h)  Oray  against  Wardrop,  14Ui  January  1777  S  Morrison*s  Diet.    Hun* 
ridge,  Appb  No.  1. 

(e)  Bruce  against  Bruce,  15th  May  1792 ;  Diet.  ir.  247. 
(dj  Bruce,  nuyra.  (gj  1661,  c  Sa 


(1.)  Injuring  a$Ul  leaping  Mer  indomres.^-^U  atiy  penoA 
\3ffeak  down  or  611  up  any  ditch,  hedge,  or  dike,  by  which 
ground  is  inclosed,  or  leap  or  sbfiier  his  horses,  nolt^  or  sheep, 
to  go  over  such,  he  forfeits  L.10  Scots  for  each  offence ;  half 
to  the  heritor  whose  fences  have  been  so  leaped  over^  &c.  half 
for  repairing  the  bridges  and  highways  within  the  parish^  at 
the  sight  of  the  sheri^  Stewart,  or  justices  of  the  peace  before 
whom  the  contraveners  are  pursued  (a)x 

(2.)  BrecJAng  into  yards  or  orchcirds^^^'Whbever  breaks 
into  yards  or  orchards  is  liable,  in  all  cases^  for  the  damage ; 
and  for  the  first  offence  in  L.IO  Scots ;  for  the  second  in  L.20 
Scots  (  for  every  subsequent  offence  in  L.40  Scots ;  all  to  the 
owner  (b)* 

(3.)  Herding. — All  heritors,  liferenters,  teniints,  cottard« 
and  others,  must  cause  herd  their  horses,  nolt,  sheep,  swine» 
and  goau,  winter  and  summer,  and  at  night  keep  fbem  in 
bouses,  folds,  or  inclosures,  that  they  may  not  eat  or  destroy 
their  neighbour's  ground,  woods,  hedges^  or  planting.  Those 
contravening  must  pay  half  a  merk  (for  every  offence)  for  every 
beast  they  have  going  on  their  neighbour's  ground,  besides 
the  damage  done  to  the  grass  or  plantmg ;  and  the  heritor  or 
possessor  of  the  ground  may  detain  (or  poind,  as  it  is  called) 
the  beasts  found  by  him  upon  his  ground,  till  he  be  paid  the 
half  merk,  and  the  expence  of  keeping  the  beasts  (c).  The 
right  of  retention  is  understood  to  extend  to  the  damages  (d)i 

This  act  applies  where  damage  is  done  to  com  as  well  as 
where  it  is  done  to  grass  or  planting  (e).  It  applies  where 
the  trespass  is  committed  over  a  march-fence  (f).  It  applies 
though  the  cattle  trespassing  be  not  poinded  (g).    It  applies 

faj  1661,  c.  41,  found  perpetual  in  Dunbar  against  Gordon,  28th  July 
1713  ;  Forbad  —1688,  c.  39.  fh)  1579,  c  84. 

(e)  1686,  c.  11. — Some  petvons  doubt  Whether  ptt)cedUre  under  this  act 
he  competent  before  justices.  On  the  one  hand,  it  is  posterior  to  the  gene^ 
ral  statute  ^ving  them  jurisdiction  under  the  acts  regardingplanting  and 
Inclosinff.  It  does  not  itself  confer  jurisdiction  on  them.  Tnere  appears 
■o  deeinon  finding  or  implying  that  it  is  competent  before  them.  It  iA 
understood  not  to  have  oeen  universally  acted  upon  by  them.  The  half 
nierk  is  thought  t6  be  not  so  mu^h  a  penalty  as  liqtddated  daniages,  to 
which,  being  a  civil  claim  of  indefinite  extent,  justices  should  not  easily 
sustain  themsel'^es  tothpetent  On  the  other  hand,  the  acts  1686,  c.  39, 
and  1698,  c  18,  in  the  two  next  sections,  which  are  also  posterior  to  th« 
general  act,  and  do  not  mention  justices,  sedm  competeht  before  them* 
See  next  note.  It  is  understood  to  have  been  sometimes  actM  upon  by 
iustises.  It  is  given  by  Hutcheson  and  Boyd  without  cotninent  The 
half  merk  does  not  seem  essentially  difiierent  from  the  forfeitures  in  tho 
two  next  seetiona  '  (d)  Erddne,  iii  6. 2a 

(0j  Oovaa  agldnst  Lang,  18th  February  1794. 

(fj  Loch  agupst  Tweedie,  3d  July  1799. 

fgi  Shaw  and  Mackemde  against  E^nut,  2d  Mtrek  ISOf. 
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tbMgh  a  berd  be  kept  (a).  If  he  who  poiiids  «tttle  for  tres- 
pamng  ofie  them  himself,  or  do  not  pat  them  into  a  pmndfold, 
or  other  place  where  they  may  have  fodder  and  water,  he  la 
liable  in  a  spuilaie  (b).  A  person  poinding  cattle  ought  ]m« 
mediately  to  acquaint  the  owner,  that  he  may  relieve  them  (cj» 

(4.)  hyuri$iff  trees. — If  any  person  cat,  break,  or  poll  up 
any  tree,  or  pea  the  bark  off  any  tree,  he  forfeits  (to  the  pio- 
pnetor  of  the  ground)  L.IO  Scots  for  each  tree  within  10  years 
of  age,  and  L.20  Scots  for  each  tree  above  that  i^ ;  and  the 
haver  or  user  of  the  tree  is  liable  in  the  same  p«nAlty,  nnless 
he  can  produce  the  person  from  whom  he  got  it ;  and  if  the 
person  convicted  cannot  pay  the  6ne,  he  is  to  work  a  day,  for 
each  half  merk  contained  in  the  fine,  to  the  heritor  whose 
planting  is  injured  (d).  This  extends  to  natural  wood,  if  in« 
closed  and  taken  care  of  (e)^  and  to  fruit  trees  (f). 

(5.)  Tenants  answerable  j^Jamihf. — ^It  is  enacted,  <<  That 
*^  all  tenants  and  cottars  shall  preserve  and  secure  all  growing 
'*  wood  and  plapting  that  is  upon  the  ground  they  possess ;  that 
^*  none  of  it  shall  be  cut,  bn»en,  or  palled  up  by  the  roots,  or 
*^  the  bark  peeled  off  any  tree,  and  toat  under  the  pain,  to  be 
'<  exacted  by  their  masters  allenarly^  (their  landlords  only) 
**  of  ten  pounds  Scots  for  each  tree  within  ten  years  old,  and 
**  twenty  pounds  Scots  for  each  tree  that  is  above  the  said  age 
<<  of  ten  years,  unless  the  samen  be  done  by  warrant  and  order 
**'  of  the  said  master  and  heritor  of  the  ^pround  ;  and  ordains 
*<  the  tenant  to  be  liable  for  his  wife,  children,  and  servants, 
*<  or  any  others  within  his  family,  tlutt  shall  contravene  this 
*♦  present  act''  (gj. 

it  seems  now  to  be  understood,  that  tenants  are  Kd>le  only 
for  damages  proved  to  have  been  done  by  their  wives,  children, 
servants,  or  others  in  their  family ;  though  it  was  at  one  time 
thought  that  they  ought  to  be  UaUe  for  damage  done  by  stran- 
gers, or  that  at  least  there  was  a  presumption  of  the  damage 
having  been  done  by  their  family,  which  it  lay  with  them  to 
remove  by  proof  to  the  contrary  (hj.    A  tenant  was  found  not 

faj  TurnbuU  agaiiift  Coutts,  S3d  Febnitry  180S,^-Sliftv  and  Mackov 
de  against  Ewart,  9d  March  1809^ 

.  (b)  Enktoe,  iii.  0.  S.--J)uiicaii  agaiait  SIddi,  10th  Febniaiy  ISM4 
Stahr.  (ej  Bankton,  !▼.  41.  & 

(dj  1686,  c»  S9.-*Profeeiitioiis<upoii  this  act  seem  competent  befajie  the 
justices ;  imMecution  before  Justices,  upon  1698,  c.  16,  which  is  aa'eztcn* 
sion  of  it,  having  been  brought  under  review  of  the  Court  of  Sesion  with* 
out  an V  question  being  moved  upon  their  competency. 

ro  Buchanan  against  J^alcolm,  Sd  March  1784. 
'    (fj  Robertson  against  Robertson,  S4th  Julj  1743 ;  C.  Hoaae,  M^^  848 1 
JDlk.  Planting,  No.  2.  fg)  1698,  c  16u 

r^^Though  this  seeaia  new  undegcitood^  and  though  it  hat  been  tend  hi 
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Ifatble  ftr  dmUdff?,  daring  hiar  {NMesnop,  iy  etttfitig  oittiTal 
freeSy  the  git>iiiia'  ^ere  nicjr  grew  IntTing  beev  ni  ose  tcr  b^ 
(Ntotured  upon  by  horses,  nolt,  and  sheep,  as  well  before  aar 
rince  his  possession ;  and  tfaostf  trees  not  having  beeii  preserved, 
in  time  bygone,  to  be  cut  fbr  sale,  and  liot  beht^  worth  pre. 
serving  and  securing  fbr  sale  (a).  It  was  held  in  one  6$aA 
that  those  penahies  may  be  modified  (b). 

Those  Wnicfa  nave  b^n  notrced  are*  the  subsisting  Seotcfr 
acts  which  ftU  tender  the  jnrisdietron  ofTustiees  o^  the  peace 
HI  eonseqnence  of  the  general  st^futei 

&  British  actsi 

Various  British  IU;ts  have  been  passed  oii  the  subject  dt 
planting  and  inclosing,  the  execution  of  which  is  specially  com- 
mitted to  justices  of  the  peace.     These  are  now  to  be  noticed. 

(Ik)  Damages /rom  parish^  S^c.Jbr  inJuHng  trees.-'^If  blw 
person  maliciously  brcaK  down,  dut  up,  bark,  destroy,  or  spoi 
any  timber  tree,  fruit  tree,  or  other  tree,  the  person  damages 
is  to  receive  satbfaction  &om  the  inhabitants  of  the  pansh^ 
viUe,  or  hamlet,  where  the  trees  are  destroyed;  if  in  Scotland^ 
to  be  recovered  by  way  of  summary  action,  as  damages  in  othe^ 
eases  of  riot  (see  Damages^  sect.  Riots)  ;  unless  the  offendef 
be  convicted  by  the  parish,  &c.  within  six  months  (c). 

The  inhabitants  of  a  ville  or  village  are  liable,  without  relief 
from  the  rest  of  the  parish,  for  trees  destroyed,  if  the  tene- 
ment of  die  owner  be  within,  or  part  of^  the  ville  or  hamlet^ 
but  ought  to  be  aHowed  time  to  stent  themselves.  They  ai« 
also  liable,  but  have  relief  from  the  parish  proportionally,  if' 
the  tenement  be  not  comprehended  within  the  village,  allowing 
time  fbr  stenting  (d). 

(S.)  Puniahmentfor  itffurtf.'^Any  two  justices  of  the  county^ 
&c.  or  the  iiistices  in  sessions,  on  complaint  by  any  inhabitant 
of  any  parish  in  which  any  tree  is  destroyed,  or  of  the  owner 
of  the  trees,  or  of  any  other,  nay  cause  the  offender  to  be  ap- 
prehended, and  hear  and  determine  the  offence ;  and,  on  con- 
viction, are  to  commilf  the  oUBiider  to  the  houstf  of'  correction, 
IB'  be  kept  at  hard  kbomr  fbr  three  months ;  and  wbeie  ther^ 
«0W  no  houses  of  coiKetmi^  Aejr  are  to*  oettmit  hioi  tO' priaoft 


imwifffrWd  ttset}  tKeieis  nd  vqiMed  esse  itht^llj  §m6^§,  9»i 
IS  to  be  implied  in  the  last  reported  case  on  tlie  saQect ;  Coo\i^ 


M^  or  twn 

but  it  seems 

agaiast  CampbeU,  IStb  Januaiy  IdOAJL-And  see  Karnes*  Statute  Law^ 

voce  Reparation. 

ra>Fergussoii  against  Maadddec,  84tk  Jufy  tW  ;  IMct*  ii  8i 

fbj  Cooper  i^aiost  Campb^  IStB  Janiutoy  1806^ 

fej  I  Geo.  r.  c.  48,  sect  1.  (,dj  Nasmvth  agaibflt  Ii(4 

liabitaats  of  Water  of  Leitb,  17Ui  Korember  1719  i  Diet.  Si  87. 

za 


856  FLAHTlNC^i  &C 

Ibr  fimr  monllia  ("a^.    The  set  orders  (rement  whippuig ;  -  but 
this  is  seldom  inflicted  by  juirtioes  in  ScoUand.     See  Punish^ 

Before  the  oflender  be  discbsrged,  he  is  to  find  sureties  for 
his  ffood  behaviour  for  two  years  (b)* 

(i.)  Infuringor  carrying  amw  trees  or  plants  ai  nighty  4-c.-^ 
Every  person  who,  in  the  night  time,  lops,  tops,  cuts  down, 
breaks,  throws  down,  barks,  bums,  or  otherwise  spoils  or  de- 
stroys, or  carries  away  any  oak,  beech,  ash,  elm,  fir,  chesnut^ 
or  asp,  timber  tree,  or  other  tree  standing  for  timber,  or  likely 
to  become  timber,  without  the  consent  of  the  owner,  or  who  in 
the  night  time  plucks  up,  digs  up,  breaks,  spoils,  or  destroys, 
or  carries  away  any  root,  shrub,  or  plant,  c^  the  value  of  Sa. 
within  garden  ground,  nursery  ground,  or  other  inclosed 
ground,  may  be  transported  for  seven  years ;  and  any  person 
i^ilfuU^  iuding  or  abetting  in  any  of  these  offences,  or  raying 
or  receiving  the  roots,  &c.  knowmg  them  to  be  stolen,  is  to  be 
liable  to  the  same  punishment  as  if  he  had  stolen  them  (c).  In 
any  case  of  that  description,  which  requires  a  punishment  at 
kll  approaching  to  this,  the  justices  (who  cannot  inflict  such) 
Ought  to  secure  the  criminal,  and  take  measures  for  having  him 
tried  by  a  court  of  greater  powers.     See  Arrest^  S^c. 

Several  other  British  acts  have  been  passed  for  preserving 
planting ;  but  they  do  Hot  seem  to  extend  to  Scotland.  Nor 
are  they  necessary  in  this  country,  where  the  vigour  of  the 
common  law  reaches  all  such  offences  (d).    See  Theft* 

For  the  burning  of  trees,  &c.  see  Mischiefs  malicious^  sect. 
Fire-raising: 

See  Game,  sect.  Trespassing. 
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PLEDGE. 


I.  At  common  law. 
'    PLBncB)  or  pawn  (questions  on  which  may  occur  before  jos. 
tices  under  the  small  debt  act)  is  a  contract  mr. which  a  debCcnr 
puts  into  the  hands*  of  his  creditor  a  moveaUe  subject,  in  se- 
curity of  the  debt,  to  be  redelivered  upon  payment  (e).    To 

fa)  1  Geo.  I.  c.  48,  sect  2.  (b)  Ibid,  tect  3. 

(e)  6  Geo.  III.  c.  36. 

(dj  It  seems  very  doubtful  wbether  6  Geo,  I.  c.  IS,  6  Geo.  III.  c.  48, 
D  Gea  III.  c  41, 13  Gea  III.  c.  33,  extend  to  Scotland.  It  is  undentood 
that  they  have  not  been  acted  upon.  (•J  Exakine,  ill.  2.  33. 
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eonatitnte  it,  there  must  be  the  contract  of  the  parties,  which 
m$y  be  verbal,  and  may  be  proved  by  witnesses ;  and  there  mun 
also  be  delivery  to  the  creator,  otherwise  the  subject  may  be 
effectually  pledged  or  sold  to  a  third  party,  if  siich  third  party 
first  obtam  delivery* 

The  creditor  is  entitled  to  hold  possession,  exclusive  of  the 
owner  and  of  every  person  claiming  through  him,  whether  by 
■ale  or  by  legal  diligence :  and  he  must  not  part  with  the  pos- 
session to  atiy  person,  e,  g.  by  location,  loan,  pledge,  or  the 
Kke.  In  particular,  he  must  withhold  possession  from  the 
owner.  He  is  entitled  to  recover  possession  f|N>m  the  owner 
or  any  other  person  who  hfw  accidentally  or  by  imprcypor  means 
•btained  it 

Where  the  subject  yields  no  natural  fruits,  and  becomes  imr 
paired  by  use,  the  creditor  is  not  entitled  to  use  it.  Where  it 
yields  fruits  which  must  be  reaped,  e.  g.  a  sheep,  which  yields 
wool,  or  a  cow,  which  yields  milk,  the  creditor  may  reap  them  ; 
but  must  impute  them  towards  extinction  of  the  debt,  or  of  the 
ezpence  of  keeping  the  subject. 

As  this  contract  is  for  the  benefit  of  both  parties,  the  credi- 
tor is  haUe  in  a  middle  d^ee  of  diligence  for  preserving  tb^ 
subject  (See  Contraci.)  If  the  subject  perish  during  impig- 
noration,  without  the  creditoi'^s  fault,  the  loss  falls  on  the  debt- 
or. The  creditor  has  action  fi»r  expences  necessarily  debursed 
on  it  (a). 

When  the  creditor,  on  expiry  of  the  time  agreed,  wishes 
payment  from  the  subject,  he  must  have  the  authority  of  a 
jttdffe ;  and  his  proper  course  is  to  make  application  to  the  judge 
ordinary  for  a  warrant  to  dispose  of  it  by  public  sale,  to  which 
the  debtor  must  be  made  a  party  (b). 

II.  By  statute. 
Certain  regulations  have  been  made  by  a  recent  statute  (c) 
with  regard  to  pawnbrokers^  persons  who  lend  monev  u^n 
pledge  for  profit     They  do  not  extend  to  persons  lending 
money  at  6  per  cent,  witnout  further  profit  (d). 

1.  Talcing  pawns,  ^x. 
Before  a  person  can  take  pawns,  his  name,  and  the  word 
*^  pawnbroker,^  must  be  placed  over  his  door,  on  forfeiture  of 
Lf.lO  for  every  shop,  &c.  for  each  week,  to  be  recovered  by 

(a)  ExBkine,  iiL  2.  39.  (h)  lUd* 

fe;  30  and  40  6«a  III.  c.  09 — ^This  act'hu  been  found  by  the  justices 
of  Mid-Lothian,  after  conriderable  disoi^ssion  apd  investigation,  to  extend 
to  Scotland ;  and  is  pretty  geq|sralljr  acted  upon.  Some  persons,  however, 
jtUl  doubt  upon  this  point  (d)  Ibid,  sect  30, 
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mn  of  the  pwty,  or  oatb  «  «ffinna4ion  <^f  a  qiudEer)  of  one 
credible  vitoeiB.  Failii^  dLBtveas  and  immediate  ^jnem, 
Ihoie  jutdces  nivst,  fay  vananl,  ooaamk  to  jail  fioom  thvee 
months  to  fourteen  days,  unless  the  penalqr  nd  foasonsble 
charges  be  sooner  paid  (a)» 

A  pavnlnrolwr  must  not  take  «  paam  ftom  a  pcrscoi  luidar 
12  years  of  i^»  or  intoxicated;  nor  (Mirchaee  or  take  in  pawn, 

{ledge,  or  exchange,  the  note  of  any  other  pawnbroker ;  nor 
uy  poods  before  eight  o'dook  m  the  mommg,  or  after  seven 
eveDiog,  throughout  the  year ;  nor  empky  any  psnpn  under 
16  vea»  of  age  to  take  pawns ;  nor  receive  goooB  m  pawn  or 
exchange  before  dght  morning,  or  after  eight  evenii^,  between 
Michadmas  Day  (80th  He^ewb&t)  and  Lady  Day  (85th 
March),  or  before  seven  morning,  or  after  nine  evening,  in  the 
reet  of  ^e  year,  except  till  ekven  evening  of  all  Saturdays,  and 
of  evenings  precodii^  Good  Friday  and  Christnaa  Day,  and 
every  fost  or  tbanksgiyii^  appointed  1^  the  Kng ;  niv  cany 
on  the  trade  of  pawnbroker  on  Sunday,  Good  Friday,  Chriatniaa 
day*  or  any  fast  ox  dianksgiving  appointed  by  the  King  (b}. 

A  pawnbroker  receiving  a  pawn,  on  whidli  a  -snm  esweadivi; 
five  snillinga  is  lent,  must|  before  lendiaig,  enter  in  a  boric  n 
description  of  the  pawn  and  die  fun  lent,  with  the  date^  name 
of  the  pawner,  the  street  and  number  of  bis  nmimcvj  adding 
*f  L,^  if  a  lodger,  and  *<  H,^  if  a  housekeeper ;  also  the  niuee 
and  residence  of  the  owner  of  the  goods  pawned,  according  to 
the  information  of  the  pawner.  Wh^re  the  lean  does  not  exr 
coed  Ss.  the  description  must  be  entered  within  four  hours  after 
pawningp  Pawns  for  sums  above  10s.  m^t  be  entered  in  n 
fM)ok  separate  from  all  other  pawns.  The  entry  of  each  pawn 
for  above  nIOs.  must  be  numbered  progressively  frpm  the  begin- 
ning of  each  month ;  and  upon  every  note  respecting  a  pawn 
fpr  above  10s.  m^st  be  marked  the  number  of  that  pawn  iti  the 
]booL  The  pawnbroker  must,  at  taking  ijbe  pawn,  give  tp  the 
pawner  a  note,  containing  the  description  above  mentioned,  in 
which  must  also  be  marked  the  name  and  abode  of  the  pawn* 
broker;  which  note  the  pawner  must  receive,  otherwise  the 
pawnbroker  is  not  to  receive  the  pawn.  For  this  note,  wheo 
the  sum  is  under  5s.  the  pawnbroker  gets  nothing  ;  under  10b. 
a  halfpenny }  under  SOs.  a  penny ;  un^r  L».5,  twopence ;  above 
3L5,  n^urpeiu^.  The  note  to  be  produced  at  redeeming  the 
pawn  fc).  Pawnbrokers  to  place  conspiaiously  in  view  a  table 
pf  prices  of  notes,  and  of  notes  to  be  d^liyeied  gratis  (dj. 

fa;  ae  snd  40  Geo.  IJI.  c.  99^  sect  S8.  (bj  Sect  19. 

(cj  Sect  a.  (4j  Sect  22. 
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S.  Redeeming  paxona^  4rc. 

The  owner  may  redeem  hU  goods  within  a  year  after  pawn-f 
ing  (a).  On  notice  upon  or  berore  the  ezpiiy  of  the  year,  given 
in  writing,  or  in  presence  of  one  witness,  to  the  pawnbroker, 
i»r  left  at  his  residence,  not  to  sell  at  the  end  of  the  year,  three 
jnoDths  more  than  a  year  are  to  be  allowed  (b). 

The  note  deliv^ed  to  the  owner,  at  pawning,  must  be  de* 
livered  to  the  pawnbroker  before  he  is  obliged  to  deliver  the 
pawn,  ezcq>i  as  after  mentioned  (c).  Persons  producing 
notes  are  to  be  deemed  the  owners,  unless  the  pawnbroker  have 
xeceiyed  previous  notice  from  the  real  owners,  or  unless  he  have 
been  informed  that  the  goods  are  suspected  to  be  stolen,  an^ 
unless  the  real  owner  proceed  as  after  mentioned  (d).  If  the 
pawnbroker  have  received  notice  as  above,  or  if  the  note  have 
been  lost,  mislaid,  destroyed,  or  fraudulently  obtained,  and  the 
goods  remain  unredeemed,  the  pawnbroker  must,  on  request, 

E've  to  the  person  ailing  himself  owner,  a  copy  of  the  note 
Bt,  &c.  with  a  form  of  an  affidavit  of  the  circumstances,  as 
stated,  for  whicbi  if  the  sum  lent  do  not  exceed  5s.  the  pawn- 
broker receives  a  halfpenny  ;  if  it  exceed  5s.  not  10s.  a  penny ; 
if  it  exceed  10s.  the  same  as  for  an  original  note.  The  person 
must  then  prove  his  right,  to  the  satisfaction  of  a  justice  of  the 
.place  of  pawning,  and  must  swear,  or  affirm,  as  the  case  may 
Jbe^  the  truth  of  the  facts  in  the  affidavit,  which  the  justice 
certifies  on  the  affidavit ;  and  on  this  the  applicant  may  redeem 
ilie  goods  (e).  Pawnbrokers  must  insert  in  the  table  before 
jnentioQed,  conspicuously  in  view,  the  expence  of  obtaining 
second  notes  (f). 

Pawnbrokers  are  restricted  to  the  following  profits : — For  a 
pledge  pawned  for  any  sum  not  exceeding  Ss.  6d.  a  hali^nny 
for  any  time  during  which  the  pledge  has  remained  in  pawn, 
not  exceeding  one  calendar  month,  and  the  same  for  every 
calendar  monSi  afterwards,  including  the  current  month,  though 
not  exjttred.  For  any  sum  exceeding  Ss.  fid.  and  not  exceed- 
ing 40s.  at  the  rate  of  fourpence  for  each  pound  (that  is,  a 
fortbing  for  each  sum  of  Is.  Sd.  contained  in  it)  by  the  calendar 
•Booth,  including  the  current  month.  For  any  sum  exceed- 
ing  40b.  and  not  exceeding  42s.  eightpence  by  the  calendar 
month,  including  the  current  month.  For  any  sum  exceed- 
ing 4Ss.  and  not  exceeding  L.IO,  at  the  rate  of  threepence  for 
each  pound  (that  is,  a  farthing  for  each  sum  of  Is.  8d.  con- 

(tL)  30  and  40  Geo.  IIL  c  00,  sect  17-  '  (h)  Sect  10. 

(e)  Sect  6.  (d)  Sect  16.  (e)  Sect  16.  (f)  Sect  22. 
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tained  in  it)  bv  the  calendar  monib,  including  tbe  conent 
montb.  And  tnoae  sams  are  to  be  tdken  in  full  for  intereat 
and  warebouse  room  (a).  Pawnbrokers  must  give  a  fivtbing 
in  cbange,  when  tbe  borrower  tenders  a  balipenny,  or  mnat 
abate  tbe  remaming  fiffthing  (b).  Goods  may  be  redeemed 
witbin  seven  days  after  tbe  expiry  of  any  month  without  pay« 
ing  any  thing  n>r  the  current  month :  futer  seven  days,  and 
within  fourteen,  on  paying  half  for  the  current  month  :  after 
fourteen  days,  tbe  borrower  must  pay  for  tbe  whole  month  (cj. 
Pawnbrokers  must  insert  in  the  table  before  mentioned  the 
profits  allowed  (d). 

The  amount  of  profits  received  must,  at  tbe  time  of  re- 
demption, be  indorsed  by  the  pawnbroker  on  the  duplicates  of 
the  pledges  redeemed ;  and  those  duplicates  must  be  kept  by 
bim  for  the  year  following  (ej. 

If  goods  be  pawned  ror  a  sum  not  exceedinff  L.10,  and 
profits,  apd  if  within  a  year,  or  a  year  and  three  mouthy 
after  pawning,  as  the  case  may  be,  the  owner  tender  the 
principal  and  profit,  and  tbe  pawnbroker  without  good  cause, 
refuse  to  redeliver  the  goods,  on  oath,  or  affirmation  (if  a 
ouaker),  by  the  pawner  or  other  eredible  person,  of  those 
nets,  and  on  his  produciug  the  note,  any  justice  of  the  place 
of  the  pawnbroker's  residence  is  to  bring  the  pawnbroker 
before  him,  and  is  to  examine  on  oath,  or  affirmation  (if  a 
quaker),  the  parties  and  such  credible  witnesses  as  riiaH  ap- 
pear before  bun ;  and,  on  tender  of  the  monqr  in  due  time 
being  proved,  and  the  owner  paying  it  to  the  pawnbroker, 
or  tendering  it  before  tbe  justice,  |f  he  refuse  to  accept  it, 
the  justice  must  grant  an  order  for  immediately  restoring  the 
^ods ;  and  if  the  pawnbroker  refuse  to  deliver,  or  to  make 
satisfaction,  the  justice  is  to  commit  him  to  the  house  of  cor- 
rection, or  prison  of  the  place,  till  delivery  or  satisfaction  (f). 

If,  in  fmy  procedure  before  a  justice,  it  shall  be  proved  hy 
oath,  or  affirmation  (if  a  quaker),  that  pawns  have  been  sold 
before  the  time,  or  improperlv,  or  have  been  embenled  or 
lost,  or  injured  by  tbe  fault  of  the  pawnbrvdcer,  &c.  he  must 
liward  a  reasonable  satisfaction,  to  be  deducted  fipom  the  prin* 
dpal  and  profits ;  and  if  it  exceed  them,  the  pawnbroker  tm 
pay  the  difference,  under  the  penalty  of  L.10,  to  be  recovered 
fuid  applied  as  after  mentioned  (g). 

fa)  99  and  40  Geo.  III.  c.  09,  iect.  2,  S.  fb)  Seel.  4. 

(ej  Sect.  6.  (d)  Sect  22.  (ej  Sect  7i 

(/j  Sect.  \4,  (g)  (Sect  24. 


^^^^»^r^"""^»iw«wi^»i»^i*w""w»*»-""»^ii^*w^Pfw 


YLttDGEJ  861 

8.  Forfnture  and  Soicy  ^c. . 

Pawned  goods  are  deemed  forfeited,  and  may  be  sold,  at 
Uie  end  of  a  yeaf ,  or  of  three  months  more,  if  notice  was  given 
as  formerly  mentioned.  Pledges  for  more  than  lOs.  not  ex- 
ceeding L.IO,  must  be  sold  by  public  auction  only ;  and  the 
person  employed  to  sell  them  by  auction  must  expose  them  to 
▼lew,  and  publish  catalc^es,  contmning  the  name  and  resi- 
dence  of  the  pawnbroker,  and  the  month  of  pawning,  and  the 
number  of  the  pawn  as  entered  in  the  book ;  and  an  adver- 
tisement  giving  notice  of  the  sale,  and  containing  the  name 
and  residence  of  the  pawnbroker  and  the  month  of  pawning, 
must  be  inserted  two  several  days  in  a  newspaper,  two  days  at 
least  before  the  day  of  sale ;  and  the  goods  must  be  entered  in 
the  catalogue  apart  from  each  other,  under  forfeiture  to  the 
owner  of  from  ¥h.  to  L.IO  (a). 

Pictures,  prints,  books,  statues,  &c.  must  be  sold  by  thenu 
selves,  on  the  first  Monda]r  of  January,  April,  July,  and  Oc- 
tober, and  following  da^s,  if  not  then  finisned ;  and  the  seller 
must  expose  them  to  view,  publish  catalogues,  and  cause  ad. 
vertisement  of  the  sale,  containing  the  name  of  the  pawn- 
broker,  to  be  made  two  days  in  a  newspaper,  three  days  be- 
fore the  sale,  under  forfeiture  to  the  owner  of  firom  40s.  to 
L.6  (b). 

Pawnbrokers  must  enter  in  a  book  an  account  of  sales  of 
goods  pawned  for  upwards  of  10s.  with  the  date  of  pawning, 
uie  name  of  the  pawner,  the  date  of  selling,  the  price,  with  the 
name  and  residence  of  the  auctioneer.  The  oveiplus,  afker 
paying  the  profits  before  mentioned,  must  be  paid  to  the  pawner, 
fcc.  on  demand,  within  three  years,  deducting  expence  of  sale. 
The  pawner  may  inspect  the  entry,  on  paying  a  penny.  On 
refusal  of  inspection,  or  if  the  nrice  entex^  be  below  the  truth, 
or  if  entry  be  not  made,  or  if  tne  goods  be  not  sold  according 
to  this  act,  or  on  refusal  to  pay  the  overplus,  the  offender  for- 
feits L.10,  and  triple  the  sum  borrowed  on  the  pawn,  to  the 
jpawner,  &c.  to  be  levied  by  distress,  under  the  hands  of  twa 
justices  (c). 

A  jiawnbroker  must  not  purchase  goods  while  in  pledge 
with  him,  except  at  the  public  auction ;  nor  sufl^  goods  to 
be  redeemed,  tnat  he  maj  buy  them ;  nor  make  any  contract 
about  purchasbg  them,  till  a  year  afWr  pawning  (d). 

The  improper  sale,  embezdemelkt,  or  injury  of  goods,  aie 
'  ^  in  sect.  Redeeming. 


faj  39  and  40  Geo.  III.  c.  90,  sect  17.  (h)  Sect  la 

(ej  Sect  20.  (d)  Sect  82. 
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4.  Pawning  or  redetmng  goods  ^oAers^  ^ 

livaj  person  designedly  pawn  goods  withoni  consent  of  tli^ 
owner,  any  justice  m«y  grant  warrant  for  apprehending  him  ; 
and  if  he  be  convicted,  by  oath  of  one  oedible  witness,  or 
confession,  before  a  justice  of  the  place  where  the  ofiende  ia 
committed,  he  forfeits  from  L.l  to  L.5,  and  the  yalue  of  the 
goods  pawned ;  and  if  he  do  not  immediately  pay,  he  ia  to  be 
committed  to  a  public  jail  of  the  place  where  he  resides,  or  ia 
convicted  to  hara  labour,  not  exceeding  three  months,  unlets 
sooner  paid ;  the  forfeitures  to  be  applied  to  satisfy  the  party, 
and  pay  costs,  as  may  be  found  reasonable  by  the  judge  con- 
victing. If  the  party  refuse  to  receive  the  satisfaction,  or  if 
there  be  an  overplus,  the  sum  or  overplus  to  be  paid  to  the 
poor  of  the  parisn  or  place  of  the  offence  (a). 

The  act  authorices  whipping,  if  the  forfeiture  be  not  paid 
within  three  days  of  expiration  of  the  term  of  imprisonmeDt ; 
but  whipping  is  rarely  inflicted  by  justices  in  Scotland.  (See 
Ptunishmeni.) 

If  the  owner  of  goods  unlawfully  pawned  or  exchanged  make 
it  out  by  his  oath,  or  the  oath  of  one  witness  (or  affirmation, 
if  a  quaker),  before  a  justice  of  the  jurisdiction,  that  tha«  ia 
reason  to  suspect  a  person  within  the  jurisdiction,  to  have  taken 
such  in  pawn  or  exchange,  and  give  probable  grounds  of  suq>i- 
cion,  the  justice  may  grant  warrant  for  searching  the  place  of 
the  person  charged,  in  the  hours  of  business ;  on  refiisal.  to 
admit,  the  officer  may  break  open  in  the  hours  of  busineas, 
4Bd  no  pawnbroker,  &c.  is  to  oppose.  If,  on  search,  sudi 
goods  be  found,  and  the  property  of  them  be  made  out  to  the 
satisfaction  of  any  justice,  by  oath  of  one  credible  witness  (or 
affirmation,  if  a  quaker),  or  confession  of  the  accused,  the  jus* 
tice  is  forthwith  to  restore  them  to  the  owner  (b)* 

If  any  person  offering  to  pawn,  exchange,  or  sell  goods, 
cannot  give  a  good  account  of  himself,  or  of  the  way  in  which 
lie  became  possessed  of  the  goods,  or  wilfully  give  any  fidse 
information  to  the  pawnbroker  as  to  the  goods  being  his  pnK 
perty,  or  of  the  name  and  residence  of  himself  or  the  owner,  or 
if  there  be  any  other  reascm  to  suspect  that  the  goods  are  not 
l^ally  obtwied ;  or  if  any  person  not  entitled  to  redeem  goods 
attempt  to  do  so,  any  person  to  whom  the  goods  are  omred^ 
or  wiM  whowi  they  are  in  pledge,  may  detain  such  person  and 
goods,  and  deliver  them  immediately  to  a  peace  officer,  to  be 
taken  before  a  justice  of  the  place  of  the  offence ;  and  if  the 

(aj  39  and  40  Geo.  1X1.  c.  90^  sect.  8.  (h)  Sect.  IS. 
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justice  tlunk  dieie  aie  gfrands  of  suiipicioB,  he  nu^  eomniit 
the  person,  for  a  reasonable  time,  for  iBquiry ;  and  if,  upod 
either  of  the  examinations,  the  judge  be  satisfied  of  theperson^a 
guilt,  he  is  to  commit  him  to  the  iail  of  the  place  of  ofl«noe,  to 
he  dealt  with  according  to  law,  where  the  nature  of  the  offence 
authorises  such  commitment  by  any  other  law  ;  and  otherwise 
to  be  committed  by  the  justice,  not  exceeding  three  months  (a). 

Persons  buying  or  taking  in  pledge  any  goods  of  manu- 
facture, after  beinff  put  into  a  state  of  preparation,  and  before 
beinff  finished,  or  Unen  or  apparel  entrusted  to  wash  or  mend, 
foifoit  double  the  sum  lent  or  ^ven,  to  be  recovered  as  other 
forfeitures,  in  this  act,  on  conviction  before  a  justice,  bv  oath 
of  one  witness  or  confession,  and  must  restore  Uie  goods  m  pie* 
sence  of  the  justice  (bj. 

If  the  owner  of  such  goods  of  manufocture,  &c.  make  oat 
by  his  oath,  or  that  of  one  witness  (or  affirmation,  if  a  quaker), 
before  a  justice  of  the  jurisdiction,  and  give  probable  grounds 
of  suspicion,  that  a  person  has  been  guilty  o(  the  ofii^ces  in 
the  immedii^y  preceding  sentence  (sect.  11*  of  the  act),  the 
justice  is  to  grant  warrant  to  search,  in  the  hours  of  business, 
the  place  of  the  person  charged;  and,  if  the  owner  refuse  ad- 
mittance, the  peace  officer  may  break  open  in  the  hours  of 
business,  and  no  person  is  to  hinder  searcti.  If,  upon  seardi, 
such  goods  be  finind,  and»  the  property  of  them  be  made  out 
to  the  satisfoction  of  any  justice,  oy  oath  of  one  witness  (or 
affirmation,  if  a  quaker),  or  confession  of  the  accused, 
tice  is  to  restore  them  to  the  owner  (c). 

If  any  person  counterfeit  a  note,  or  knowingly  utter  sudi, 
the  person  to  whom  the  note  is  offered  mav  d^ain  him,  and 
deliver  him  to  a  constable,  to  be  conveyed  before  a  justice  of 
the  place  of  the  offence ;  and  the  justice,  if  his  guilt  appear,  la 
to  commit  him  to  the  jail  of  the  place,  not  exceeding  three 
months  (d). 

5.  Penalties^  Prosecutions^  ij^c. 
Pawnbrokers  failing  to  make  the  required  entries  disdncdy 
in  books,  forfeit,  at  the  discretion  of  the  justice  convicting, 
not  exceeding  L.IO  ;  for  any  alienee  to  wluch  no  special  pe- 
nalty is  annexed,  from  L.S  to  L.10.  All  penalties  are  to  he 
levied  by  distress,  under  the  hand  of  any  justice  of  the  place 
of  the  oience ;  half  to  the  parties  comfdainuig,  half  (ir  not 
otherwise  disposed  of  by  this  act)  to  the  poor  of  the  parish  or 
place  of  the  offience  (e). 

fa)  30  aad  40  Geo.  III.  c  99,  sect  10.  fb)  Sect.  1 1. 

(ej  Sect.  12.  (dj  Sect.  9.  (ej  Sect.  29, 
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Exeeiilon,  &c.  of  Mimbtokers,  though  tlie  act  extends  to 
them,  are  not  liable  for  any  penalty  personally,  or  from  their 
own  estate,  unless  incurred  by  their  own  act  or  neglect  (a). 

Prosecutions  or  informations  must  be  brought  within  twelve 
months  after  the  ofience,  and  before  a  justice  or  justices  act- 
ing near  the  place  of  the  offence  (b). 

The  overseers  of  the  poor,  on  notice  from  a  justice,  may 
prosecute  at  the  expence  of  the  parish  (c).  Persons  convict- 
ed of  fraud,  or  of  any  felony,  not  allowed  to  prosecute  or  inform 
for  olfences  against  this  act  (dj. 

The  inhabitants  of  the  place  of  the  oflfence  are  competent 
witnesses,  though  part  of  the  penalty  relieves  the  poor  rate  of 
the  place  (ej. 

In  prosecutions  against  pawnbrokers,  disputes  between  pawn- 
brokers and  owners,  or  on  any  other  occasion  on  which  a  jusr 
tice  sees  it  necessary,  the  pawnbrokers  may  be  summoned  to 
attend  him  with  4iny  book,  note,  or  other  paper  necessary,  in 
the  state  in  which  it  was  when  the  goods  were  pawned,  under 
the  penalty  (without  good  excuse)  of  from  L.10  to  L.5,  to  be 
levied  and  applied  as  before  mentioned  (f). 

Convictions  are  to  be  transmitted  to  the  next  general  or 
quarter  sessions,  to  be  filed ;  at  which  next  sessions  any  appeal 
must  be  discussed  (g)* 

.  Persons  convicted  may  appeal  to  the  next  general  or  quarter 
sessions  of  the  place,  on  entering  into  a  recognisance  at  the 
time  of  conviction  with  two  suftdent  sureties,  in  double  the 
sum  awarded,  on  condition  to  prosecute  the  appeal,  abide  the 
issue,  and  pay  costs.  If  the  judgment  be  affirmed,  the  appel- 
lant must  immediately  pay  the  sum  adjudged,  with  costs  to  be 
awarded  for  the  appeal ;  or,  in  default  of  payment,  must  suffi^f 
the  pains  provided  by  this  act  for  persons  not  paying  (A). 

See  Hjfpothec.'^Mctentufn.-^SpirUuou8  Liquors, 
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PoivoiNO  is  a  diligence,  proceeding  upon  decree,  by  whidi 
the  debtor'^s  moveable  subjects  axe  sold  for  behoof  of  the  credit 

(a)  10  and  40  Geo.  III.  c.  09,  sect.  31.  (h)  Sect  97- 

fe)  Sect  88.  (d)  Sect  20.  (e)  Sect  S3. 

f/J  Sect  25.  (g)  Sect  34,  (hj  Sect  33, 
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tor  win  uses  the  .diligence,  or  the  poperty  ef  them  traiisferred 
to  him,  towards  payment  of  his  debt. 

1.  With  r^ard  to  the  circumstances  which  must  attend  a 
cUim  in  order  to  make  it  a  ground  for  poinding.  It  must  be 
a  debt  of  money ;  something  to  oay^  not  something  to  do : 
and  where  the  obligation  is  for  periormance  of  a  fact,  the  credit 
tor,  before  he  can  use  poinding,  must  have  the  damages  arising 
firom  non-performance  liquidated  b^  the  sentence  of  a  court. 
It  must  be  at  the  time  due  and  exigible.  It  must  be  consti* 
tuted  by  decree  (a). 

2.  With  regard  to  the  subjects  which  may  be  poinded. 
These  are,  in  general,  all  the  moveables  belonging  to  the 
debtor  (bj.  This  extends  even  to  moveables  attached  to  an  im^ 
moveable  subject,  if  meant  to  be  separated  from  it,  as  growing 
com  (c)^  or  other  industrial  crop,  the  instruments  of  a  distiU 
lery,  or  the  like ;  not,  however,  if  they  be  an  essential  part  of 
the  immoveable  subject,  as  the  windows  or  doors  of  a  house,  or 
the  wheel  of  a  water-mill.  But  a  debtor^s  horses,  oxen,  or 
other  goods  belonging  to  the  plough,  cannot  be  poinded  while 
he  is  labouring  his  ground,  not  for  fallow  merely,  but  for  im- 
mediate sowing,  if  he  have  enough  of  other  moveables ;  for 
which  search  must  be  made  (d).  A  debtor's  goods  may  be 
poinded  even  in  the  bands  of  others,  ^ho  have  the  use  of  them, 
or  have  some  present  claim  over  them  ;  for  instance,  furniture 
in  the  hands  of  others  to  whom  it  has  been  let,  who,  however, 
must  have  the  use  of  it  during  the  agreed  period,  subject  to  a 
temporary  infringement,  in  order  to  go  through  the  necessary 
forms  (e) ;  or  goods  pledged,  under  tne  burden  of  the  right  of 
those  to  whom  they  have  been  pledged.  Goods  in  the  credit* 
tor*8  own  possession  even  may  be  poinded.  Goods  arrested  in 
the  hands  of  a  third  party  by  other  creditors  may  nevertheless 
be  poinded  Goods  hypothecated  for  the  landlord's  rent  can- 
not be  poinded  so  as  to  disappoint  the  landlord  (see  ffypotfiec). 
Some  have  thought  that  where  the  goods  poinded  have  been 
redeemed  by  the  friends  of  the  debtor,  they  may  be  again 
poinded  for  any  part  of  the  same  debt  remaining  unpaid ;  but 
this  is  harsh,  and  seems  questionable. 

S.  With  regard  to  the  execution  of  poinding.  Before  it 
can  proceed,  a  charge  to  pay  within  a  certain  number  of  days 

fti)  Bflgistration  by  consent,  to  found  eoiulruetive  decree  for  execution, 
■eems  not  competent  in  the  booka  of  justices,  as  thej  are  not,  properly,  a 
court  of  civil  jurisdiction. 

(bj  firskine,  iii.  0.  90.  fe)  Ibid.  22. 

fdj  Ibid — ^Lord  Advocate  against  Forgans,  20th  February  1811,  Justi. 
clary ;  Fac.  ColL  (ej  Davidson  agiunsi  Murray,  Uth  Dec.  1784. 
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most  be  given  to  the  debtor,  and  those  dtys  ntist  be  attowed 
to  expire  (a).  In  some  coonties  the  dsy^  of  the  eharge  sore  15» 
in  some  10,  in  some  6  (bj ;  15  seem  the  most  regular  number^ 
being  the  number  sanctioned  by  the  common  latr.  The  great* 
er  part  of  the  execution  rests  with  the  officer ;  and  his  duir  iit 
ingathering  the  goods,  getting  them  appraised,  oflfering  them 
to  the  debtor  for  payment,  and  reporting  the  escecution  to  the 
sheriff  or  other  judge  ordinsrj,  that  order  may  be  giren  fbr 
their  disposal,  is  explained  in  treating  of  the  du^  of  constiddes. 
If  the  officer  be  prevented  from  prooeeding  with  the  pmnding^ 
by  the  goods  being  under  lockfast  doors,  upon  his  returning  ait 
execution  to  that  effect,  and  upon  proper  application  b^g  made 
by  the  creditor,  the  justices  grant  warrant  of  open  doors,  autho- 
rising the  officer  to  break  open  doors,  in  order  to  proceed  with 
the  poinding  (c).  If  the  officer  be  deforced  in  execnUng  the 
poinding,  upon  his  returning  an  execution  to  that  eflect,  and 
upon  application  by  the  procurator-fiscal,  the  party,  or  the  offi- 
cer  poinding,  a  justice  will  grant  warrant  fbr  arresting  the  de> 
forcers,  and  for  bringing  them  before  any  justice  for  examina- 
tion ;  and  the  justices,  or  other  competent  court,  will  inflict  an 
adequate  punishment.  (See  Defbrcemmt-^Process^  sect.  Cri-» 
minal. — Arrest) 

It  is  enacted  <^  that  the  messenger,  or  other  person  employed 
^  in  executing  a  poinding  for  debt,  shall  leave  the  poinded 
^  goods  in  the  hands  of  the  debtor,  with  a  schedule  of  the 
<*  poinded  goods,  and  note  of  the  appraised  values  (one  m* 
**  praisement  being  in  every  case  sufficient),  and  shall  fortn* 
**  with  report  his  execution  of  poinding  to  the  sheriff  or  other 
^^  judge  ordinary,  who  shall  give  direction  for  keeping  the 
'^  goods  poinded  in  safe  custody,  and  selling  them  by  puUic 
<<  roup,  after  such  publication,  not  shorter  than  eight  free 
*'  days,  nor  longer  than  twenty,  from  and  after  the  day  when 
*^  the  order  was  given,  and  at  such  time  and  place  as  circum-^ 
stances  may  require,  and  ^ve  all  necessary  orders  for  inter- 
mediate  seLi^ ;  ^j  peLn  who  introi^  with,  or  curies 
off  the  goods  in  the  meantime,  in  order  to  £sappoint  the 
poinding,  being  liable  in  double  the  appraised  vafaie  thereof; 
'*  and  a  note  or  minute  of  the  sale,  and  of  the  sum  arising 
^  from  it,  must,  within  eight  days  of  the  sale,  be  f o^^^ed  wim 
<*  the  clerk  to  the  said  sheriff  or  judge  ordinary,  and  forthwith 
^  marked  by  him  as  so  lodged,  within  eight  days  alter  such 
^  sale,  to  be  made  patent  to  all  concerned  for  a  fee  of  one  shil- 

(0)  1669,  c.  4.  fh)  Hutchtflon'ff  J.  P.  3d  edit  L  291. 

(ej  Hutcheson'j  J:  P.  ad  edit  i  982. 
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**^ling;  and  the  net  sum  srisrag  from  sncii  eAe,  after  dedue- 
^  tion  of  all  diarges,  or  the  ^ods^  in  caae  no  oflferers  appear, 
**  are  delivered  over  to  the  poinding  creditor*  (a). 

The  sheriff  or  other  judge  ordinary ,  upon  the  sale  being  re« 
ported,  modifies  the  expences  of  the  appUcation  and  sale,  and 
ascertains  how  much  ot  the  debt  remains  unpaid,  after  deduct- 
ing the  price  of  the  goods,  or  their  appraised  value  if  they  were 
delivered  to  the  cre£tor ;  or,  if  the  poinded  goods  exceed  the 
debt,  directs  the  proceeds  to  the  amount  of  the  debt,  including 
interest  and  expences,  to  be  paid  to  the  creditor ;  and  if  the 
goods  were  delivered  to  the  creditor,  ascertains  the  surplus,  for 
which  the  creditor  is  accountable  to  the  debtor. 

Poinding  under  the  small  debt  act  is  executed  summarily. 
(See  SmaS  Debt  Act) 

Where  an  officer  is  obstructed  in  the  execution  of  a  poind* 
ing,  by  a  claim,  however  groundless,  or  is  deforced,  the  pro- 
perty of  the  goods  is  not  transferred  to  the  user  of  the  dili- 
gence ;  so  that  another  creditor  completing  a  poinding  will  pre- 
vail.  But  if  the  deforcement  be  imputable  to  such  other  cre- 
ditor, he  will  be  cast  in  the  competition  (bj.  All  who  stop  a 
poinding,  whether  by  violence  or  by  a  collusive  clidm,  are  lia- 
ble in  the  value  of  the  goods  which  might  have  been  poinded 
by  the  creditor  (cj. 

When  a  person  has  his  goods  poinded  as  belon^g  to  another, 
whether  he  have  not  sworn  before  the  constable,  or  the  consta- 
ble have  disregarded  his  oath,  it  is  competent  to  him  to  prove 
before  the  sheriff,  or  other  judge  ordinary  to  whom  the  poind- 
ing is  reported,  that  the  goods  are  his  own ;  but  he  must  prove 
this  by  evidence  different  from  his  own  oath  ;  and  strong  evi- 
dence is  required  where,  as  is  usually  the  case,  the  goods  were 
in  the  possession  of  the  debtor,  the  possessor  of  moveable  goods 
being  presumed  to  be  the  proprietor.  And,  on  the  other  hand« 
where  a  constable  executing  a  poinding  sustains  the  claim  of  a 
third  party  as  proprietor,  wbetner  upon  a  written  title,  or  upon 
his  own  oath,  tne  point  of  right  is  still  open  before  the  sheriff 
or  other  judge  ormnary  at  the  instance  of  the  creditor  (dj^ 
(See  the  Author^s  Treatise  on  the  Duty  of  a  Constable^  BecU 
Poinding.) 

'  It  has  been  decided  that,  in  carrying  the  poinding  into  e& 
fbct  by  a  sale,  the  powers  of  the  sheriff  are  merely  ministerial ) 
and  that,  aldiough  he  may  order  an  investigation  into  the 

,  (m)  The  prcstnt  Bankrupt  Act^M  Geo.  III.  c.  XS?*  stct  4U 
(hj  Enkine,  iiL  6.  27-  (e)  Ibid. 

(dj  See  Stair,  iv.  47.  30 — ^XhraasDB^a  MoMeager,  p.  249i«»Clark  9miMi 
Clark,  16th  June  1824. 
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fiict  where  third  pArties  chdm  the  effects  whidi  have  been 
poinded  as  belonging  to  the  debtor,  it  is  only  in  cases  wheio 
an  objection  stated  hy  the  debtor  appears  ex  jacie  of  the  dili- 
gence that  he  has  any  jurisdiction  to  stop  the  poinding  of 
effects  belonging  to  the  debtor ;  and  that  he  cannot  competent- 
ly entertain  the  plea  of  compensation  or  other  defence  against 
toe  debt,  the  proper  remedy  in  such  cases  being  by  suspennon, 
in  so  far  as  that  may  be  competent  (a).  In  a  former  case, 
where  an  heritable  creditor  used  a  poinding  upon  the  r^ster- 
ed  personal  obligation  in  his  bond,  against  the  personal  effects 
of  his  debtor,  in  disregard  of  an  agreement  of  composition  by  the 
debtor  with  the  personal  creditors,  founded  upon  a  state  o{  his 
personal  fimds,  to  which  the  poinder,  as  a  personal  creditor, 
was  a  party,  and  where  it  was  objected  by  tne  debtor,  before 
the  sheriff,  that  that  creditor  was  barred  by  the  agreement  from 
attaching  the  jpersonal  funds  for  payment  of  his  heritable  debt, 
it  was  found  that  the  sheriff  did  right  in  entertaining  the  ob-. 
jectioni  and  refusing  a  warrant  of  sale  (b)* 

FoaUS  OF  PROCEEDINGS. 

[The  civil  decree  pronounced  by  justices  of  the  peace  does 
not  contain  a  warrant  for  diligence.  But  the  extract  of  the  de- 
cree (which  bears  the  date  of  the  decree)  given  out  by  the 
clerk  of  the  peace,  contains  a  warrant  for  immediate  execution 
by  arrestment,  and  for  execution  by  poinding,  afler  the  expiry 
of  die  days  of  the  charge.  In  the  case  of  a  decree  by  a  sheriff 
or  other  judge  ordinary,  a  precept  of  poinding  and  arrestment, 
proceeding  upon  the  decree  (and  beanng  the  same  date)  is  the 
usual  warrant  for  diligence.] 

1.  Charge. 

<'  In  virtue  of  an  extracted  decree  of  his  Majest/s  justices 
«f  of  the  peace  for  the  shire  of  ,  dated  the 

<<  day  of  ,  one  thousand  eight  bundled  and 

•<  years,  in  the  claim  at  the  instance  of  A  B,^ 

[desiffn  him]  "  affainst  C  D,"*  [design  him]  «<  I,  £  F,  con- 
**  stable,  command  and  cbarffe  you  the  said  C  D  to  make  pay. 
<<  ment  to  the  said  A  B  of  the  following  sums  contained  in  the 
<*  said  decree,^  [mention  the  sums  decerned  for]  <<  and  that 
<<  within  fifteen  days  after  this  charge,  with  certification. 
«  This  I  do  on  this  day  of  ,  one  thousand 

(•)  Clark  offsintt  Clark,.  ISth  June  1S84. 
(hj  Mitchefl  against  Cuddie,  14th  June  182S. 
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'<  eight  hvndfed  ftnd  yetfts,  before  ttiese  wittiessetf^ 

•^  G  H,  and  J  K^  [design  them]. 

«  E  Fj  Constable.^ 

d.  Execution  of  charge. 

**  Upon  thcf  day  of  ,  one  ttiousand  eight 

<<  fanncued  and  yean,  by  Yirtne  of  the  before  written 

'^  extracted  decree  of'  his  Majesty^s  justices  of  the  peace  for  the 
*<  shirfe  of  ,  dated  th^  day  of 

*<  obtained  by  A  B,^  [design  him]  <<  against  C  D,""  [design 
him]  *'  I,'  E  F,  constable,  lawfully  commanded  and  chai^ged 
*^  the  said  C  D,  defender,  to  make  payment  to  the  said  A  B^ 
'*  pdrsuer^  of  the  sums  of  contained  in  the  said 

*^  decreci  and  that  within  fifteen  days  from  the  date  of  the 
^  charge,  with  certification.  A  just  copy  of  charge  in  virtue 
*<  whereof^  and  to  the  effect  foresud,  signed  by  me,  and  bear- 
^*  ing  the  date  hereof,  and  containing  the  date  of  the  said  de^ 
*<  cree,  and  the  names  and  designations  of  the  following  wit^ 
^  nesses,  who  were  present  at  we  premises^  and  hereto  sub- 
^<  scribing  upon  this  and  the  preceding  pages,  I  deliver- 

<*  ed  to  we  said  C  B,  personally  apprehended,  ^r  as  the  case 
may  be.  See  Process]  <*  before  these  witnesses,  6  H  and  J  K^ 
[design  them]^^ 

«*  G  H,  witne8S4  «  E  F,  Constable^ 

<<  J  K,  witness* 

8.  Oaih  to  appraiserei 

^*  Vou  swear  that  you  will  execute  the  office  of  appraisers^- 
'<  now  committed  to  you,'  faithiully,  and  according  to  the  besi 
'*  of  your  skill  and  ability.^ 

4i4  Schedule  of  poinded  goods  to  be  left  with  the  debtor. 
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By  virtue  of  a  warrant  of  poinding,  contained  in  an  ex- 
tracted decree  granted  by  his  Majesty ''s  justices  of  the  peace 
^  for  the  ^re  of  ,  dated  the  day  of  ,• 

*<  one  thousand  eight  himdred  and  7^^^  in  the 

*<  acUon  at  the  instance  of  A  B,^  [design  him]  <<  against  C  I),r 
[design  him]  *^  I,  E  F,  constable,  j^inded,  for  payment  of  the 
««  sums  of  therein  contained,  the  following 

<*  effects,  which  were  lawfully  appraised  of  the  following  values 
"  by  and  "  [design  them] 

A  a 


T" 
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[specify  the  artides  poinded,  and  the  value  of  each.]  <^  This 
**  I  did,  upon  the  day  of  one  thousand  eight 

<^  hundred  and  years,  before  these  witnesses,  G  H 

<<  and  J  K""  [design  them]. 

«  G  H,  witness.  "  E  P,  ConstaSkr 

**  J  K,  witness. 

6.  Execution  ofpoifiding, 

^*  Upon  the  day  of  ,  one  thousand  eight 

<<  hundred  and  years,  by  yirtue  of  an  eztivcted  dc- 

^*  cree  of  his  Majesty^s  justices  of  the  peace  for  the  shire  of 
<<  ,  containing  warrant  to  poind,  dated 

,  obtained  at  the  instance  of  A  B,^  [derign  him] 
against  C  D,^  [design  himj  '*  (or  not  making  payment  to 
*^  the  pursuer  of  the  sums  of  ,  toge- 

ther also  with  an  execution  of  charge  duly  giten,  and  the 
days  of  charge  elapsed,  and  no  payment  made,  I,  £  F, 
constable,  passed,  with  the  appraisers  and  witnesses  after 
^*  named  and  designed,  to  the  dwelling-house  of  the  said  C  D, 
**  defender,  at  ^  [or  as  the  case  may  be]  **  and 

**  then  and  there,  after  crying  three  several  oyesses,  making 
'*  open  proclamation,  and  publicly  reading  of  the  said  decree 
and  execution  of  charge,  and  demanduig''  payment  of  the 
foresaid  debt,  lawfully  apprehended  the  goods  after  mention- 
ed, belonging  to  the  said  C  D,  defender,  for  valuing  and 
**  appraising  whereof  I  adduced  and 

**  ,'*  [design  them]  "  to  whom  I  administered  the 

**  oath  de  Jldeli  administratiotie  officii,  who  accordingly,  with 
**  one  voice,  estimated  and  appraised  the  same  at  the  respective 
'^  prices  and  valuations  following,  viz."**  [Mention  specially  the 
goods  and  the  values  in  words.]  **  And  immediately  tnens 
aftier,  I  three  times  offered  back  the  goods  to  the  said  C  D, 
or  to  any  person  for  him,  who  would  pay  the  said  debt  or 
*<  the  said  appraised  values  ;  but  none  compearing  for  that  cf- 
^  feet,  or  to  claim  right  to  the  said  goods,  or  to  object  to  their 
being  poinded,  I  adjudged,  decerned,  and  ordained  the 
poinding  to  be  completed,  and  the  goods  poinded  to  belong 
**  to  the  said  A  B,  pursuer,  in  payment  of  the  said  debt ; 
*•  which  goods  I  allowed  to  be  left  where  they  were  poinded. 
^*  This  I  did  in  terms  of  the  said  decree  in  all  points.  A  oom- 
^*  plete  schedule  of  the  poinding,  containing  an  accurate  list  of 
**  the  goods  poinded  and  of  their  values,  with  the  names  and 
«*  designations  of  the  appraisers,  I  delivered  to  the  said  C  D 
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*^  pttrsonaUy  apprdlieiided"^  [or  as  the  case  nia^  be.  Sed  Pro. 
cess] ;  <^  which  schedule  was  signed  by  me,  did  bear  the  date 
*<  hereof  and  contained  the  date  of  the  said  decree,  with  the 
<<  names  and  designations  of  6  H  and  J  K,*"  [design  them] 
<<  witnesses  present  at  the  premises,  and  hereto  with  me  sub^ 
<*  scribing  upon  this  and  the  preceding  pages. 

<<  6  H,  witness.  *'  E  F,  Comtabk.'^ 

**  J  Kj  witness. 

6.  Order  Jbr  Salci 

[Place  and  date.]     ^<  The  sherifi^  havinff  considered  thd 
^  toTeginng  extracted  decree  and  execution  of  poinding,  grants 

*  warrant  to  the  clerks  of  court,  or  any  of  their  assistants^ 

*  to  sell,  by  public  roup,  as  much  of  the  poinded  effects  ai 

<  will  pay  the  principal  sum  contained  in  said  decree,  inte- 
^  rest  due  thereon,  and  expenees ;  and  appoints  intimadon  o^ 

<  th^  time  and  place  of  sale  to  be  made  to  the  defender  and 

*  to  the  public,  not  sooner  than  eight  days,  nor  later  than 

<  twenty  days  from  this  date.     The   free  proceeds  of  which 
'  sale,  after  deducting  expenees,  to  be  paid  over  to  the  pursuer 

*  on  bis  receipt,  or  the  articles  to  be  declared  to  belong  to  him^ 

*  in  ease  no  person  shall  offer  the  appnused  value  therefor. 


POOR. 

This  subject  cannot  be  passed  entirely  unnoticed ;  but  a  very 
slight  sketch  is  sufficient. 

Sheriffs,  justices  of  the  peace,  and  magistrates  of  royal  bo^ 
roughs,  are  directed  to  take  trial  how  far  the  laws  for  support- 
ing the  poor  have  been  duly  executed,  and  to  fine  those  whd 
have  been  negligent  (a).  It  is  said  that,  under  this  power  of 
control,  the  quarter-sessions  have  on  some  occasions  interfered 
to  get  a  proper  fimd  provided  for  the  poor,  when  neglected  (bj  i 
but  it  is  believed  that  instances  of  their  doing  so  have  been 
very  rare. 

(a)  Frodamation  of  the  Privy  Council  Slst  July  1694 ;  printed  se^ 
parately ;  and  inserted  in  Hutcheson's  J.  F.  Sd  edit  Appendix  I. 
(bj  Hutcheson*8  J.  P.  3d  edit  it  37- 
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It  was  at  one  time  common  for  sherifis  and  magitftratea  of 
royal  burghs,  as  Judges  ordinary,  to  sustain  claims  by  paupers 
against  parishes  mr  aliment,  on  the  principle  that  they  wer^ 
merely  giving  efiect  to  a  civil  claim  against  the  party  liable. 
But  even  at  that  time  it  was  found  that  the  heritors  and  kirk* 
session  had  the  exclusive  power  of  modifying  the  aliment  in 
the  first  instance  (a).  And  it  has  more  lately  been  found  that, 
whatever  power  sheriffs  and  magistrates  of  royal  bui^s  may 
have  to  ordain  the  heritors  and  kirk-session  to  meet  in  order  to 
take  a  claim  into  consideration  (with  r^ard  to  which  the  court 
did  not  give  any  decision  ;  see  Addenda)^  they  have  no  juris- 
diction where  the  heritors  and  kirk-sesdon  nave  met,  and, 
upon  consideration  of  the  circumstances  of  the  case,  have  re- 
fused parochial  relief;  and  that  application  can  competently  be 
made  only  to  the  Court  of  Session  (b).  With  regard  to  justices 
of  the  peace,  it  does  not  appear  ever  to  have  been  considered 
that  they  had  any  power  to  control  the  award  of  the  heritors 
and  kirk-session,  as  they  have  no  orcfinary  civil  jurisdiction. 

I.  Collection  and  managkmekt  of  funds. 
The  following  are  the  funds  for  maintaining  the  poor  of  s 
parish. 

1.  The  collection  at  the  parish  church. 

2.  Sometimes,  letting  out  a  hearse,  or  mortcloth ;  which  a 
kirk-session  may,  by  immemorial  exclusive  usage,  acquire  the 
sole  right  of  doing  (c). 

3.  Fees  exacted  by  immemorial  usage  at  marriages  and 
baptisms  (d). 

4.  Mortifications  of  lands,  sums  of  money,  or  other  subjects. 

5.  Voluntary  subscription,  in  order  to  avoid  an  assessment. 

6.  If  all  those  be  deficient,  an  assessment  on  the  parish ; 
which,  however,  is  seldom  necessary ;  and,  if  it  can  be  avoided, 
by  voluntary  subscription,  or  otherwise,  is  seldom  adviseablc. 

This  assessment  is  imposed  by  the  heritors,  minister,  and 
elders  of  each  parish,  who  are  directed  to  meet  on  the  first 
Tuesdays  of  February  and  August,  to  make  up  a  roll  of  the 

(a)  Paton  against  Adamson,  20th  November  1772 ;  Fac.  ColL ;  Diet.  Iv. 
86.-..Parl8h  of  Coldingliam  against  Parish  of  Dunse,  SSth  Juij  177a 

{^)  Richmond  and  others  against  the  Heritors  and  Kirk-Session  of  the 
Abbey  Church  of  Paisley,  20Ui  November  1821 — Higgins  against  the  He- 
ritors  and  Kirk-Session  of  the  Baron v  Parish  of  Glasgow,  9Ui  July  1834. 

fo)  TumbuU  against  Maclaws,  lOth  August  \^b^ — Kiik-SeMlon  of 
Bumfries  against  die  Squarenien,  18th  February  178S. 

fd)  Kiri^-Session  of  Dunfermline  against  Bavne  and  others.  26th  June 
176ft.  ® 
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poor  of  the  parifih,  and  to  detennine  what  assessmcait  for  their 
relief  is  necessary  for  the  next  half  year  (aj. 

The  meeting  is  called  by  public  proclamation,  at  least  ten 
days  before,  in  the  parish  church ;  and  if  the  parish  be  extensive 
the  meeting  is  generally  also  advertised  in  the  newspapers  (b). 
The  presence  of  no  one  of  the  three  component  parts  of  the 
meeting  is  considered  to  be  indispensible,  so  as  to  prevent  the 
other  two  component  parts  from  proceeding  in  this  business  (c)^ 
Each  individual  has  one  vote  (d).  Where  a  parish  happens 
for  the  time  not  to  have  a  minister  or  elders,  the  heritors  meet 
and  assess  themselves  (ej.  The  meeting  must  raise  a  .sum 
sufficient  to  enable  the  poor  requiring  aid  to  live  without 
begginff ;  which  is  prohibited  f^J.     See  Voffoband. 

Half  of  the  assessment  is  paid  by  the  hentors,  according  to 
the  old  extent  of  thdr  lands,  or  according  to  the  valuation  by 
which  they  last  paid  assessment,  or  otherwise,  as  the  majority 
of  them  think  best  (ff).  The  rule  understood  to  be  followed, 
where  that  can  be  done  without  impropriety,  is  the  valued 
rent ;  but  the  real  rent  may  be  adopted  where  that  is  more 
conducive  to  equalitv  (hj.  Proprietors  of  mills,  and  of  coal 
and  salt  works,  are  liable  to  be  assessed  (ij.  The  other  half 
of  the  assessment  is  paid  by  the  tenants  and  possessors  accord- 
ing  to  their  substance  (J).  The  minister,  as  such,  is  not  liable 
to  be  assessed  (kj. 

In  boroughs  the  assessment  is  imposed  by  the  magistrates 
on  the  inhabitants,  according  to  their  substance  (l),  which  is 
differently  estimated  in  different  boroughs Y^t^^*  It  has  been 
found  that  a  merchant  burgess,  having  a  counting-house,  and 
carrying  on  trade  in  person  within  a  burgh,  is  liable  to  be  assess- 
ed as  an  inhabitant,  for  the  support  of  the  poor,  although  his 

fa)  1672,  c.  18 — ^Proclamation  of  thePriyy  Council,  11th  August  1602; 
uU  supra — 1606,  c.  43 — 1608,  c  21. 

(b)  Hutche8on*8  J.  P.  3d  edit.  IL  30. 

fe)  Hutche8on*8  J.  P.  3d  edit.  ii.  35.  fd)  Ibid.  34* 

(^e)  Proclamation  of  the  Privy  Council,  20th  August  1603,  tiM  mpnu-^ 
Hutche8on*8  J.  P.  3d  edit.  iL  31. 

(/)  1670,  c.  74 — 1661,  c  38 — 1663,  c  16_Proclanuition  of  the  Privy 
Council,  nth  August  1602,  tM  nipro.— 1605,  c.  43. 

fg)  1663,  c.  16.  fh)  Scott  against  Fraser,  10th  January  1773. 

(ij  Parish  of  Inveresk  against  Mi^iatiates  of  Musselburgh  and  Sir  Ar- 
chibaid  Hope,  28th  May  1704. 

(jj  1663,  c  16 — Parish  of  CaxgOX  against  Tasker  and  others,  20th  Feb. 
1816.  The  poor  have  no  right  to  glean  without  consent  of  the  occu- 
pier  of  the  ground ;  John  Witoon,  177I9  Maclaurin*s  Criminal  Cases,  p. 
744.  (kj  Parish  of  Caigill,  supra. 

fi)  1570,  c.  74 — 1507,  c.  270. 

( mj  See  Laurie  against  Dreghoni,  2d  Bee.  1797 ;  Fac  ColL  App* 
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jhrdling-boiiie  and  eonata&t  nridenee  be  tttaaled  in  another 
parish  beyond  the  bounds  of  the  bai||h  (a). 

The  heritors  hare  a  joint  right  with  the  kbk-sesnon  in  the 
fidministration  and  management  of  all  the  fbnds  belonging  to 
the  poor,  and  ha^e  right  to  be  present  and  join  with  die  sea- 
aion,  it  being  still  lawful  to  the  kirk^session  to  proceed  with 
acts  of  ordinanr  admimstration,  although  the  heritors  be  not 
present  (b) :  but  it  has  been  thought  proper  that,  when  acts  of 
extraordinary  administration  occur,  suoi  as  uplifting  or  lending 
out  money,  the  minister  should  ^ye  intimation  of  the  meeting 
from  the  pulpit  ten  days  before  it  is  held  fc).  Any  heritor 
|nay  call  the  idrk-session  to  account  for  their  management  fd). 

The  necessary  expence  of  collecting  the  assessment,  and  a 
imall  salary  to  the  session-clerk  for  keeping  the  books  and  ac- 
fcounts,  ought  to  be  paid  from  the  fiinds  (ej.  The  expenoe 
pf  a  tent  for  field  preachinffs  may  also  be  paid  from  this  fund, 
but  no  other  expence,  sucn  as  communion  forms,  tables,  or 
^ble-cloths,  rent  for  preaching  field,  salary  to  presbytery  derk, 
|lr  the  like  C/^. 

II.   DiSTKIBIITIQir  OF  FITVPS. 

1.  Bif  whom. 
The  distribution  of  fimds,  or  modification  of  an  allowance, 
is  generally  made,  at  least  in  ordinair  and  incidental  cases,  ly 
the  minister  and  kirk-session ;  but  the  heritors  have  a  joint 
right  of  distribution  (g), 

S.  To  pfhom. 

Canoe  of^pcfoeriy. — ^The  persons  relieved  are  either  dioee 
who  require  permanent  relief,  whether  partial  or  total,  who 
are  commonly  called  the  ordinary  poor,  and  who  form  the 
roll  made  up  at  the  meetings  already  mentioned ;  or  those  who 
require  only  temporary  rdief,  whether  parti^  or  total  (h)y 
who  are  commonly  called  the  extraordinary  poor,  and  who  are 
not  usually  entered  upon  that  roll. 

LegcipoHah. — The  narish  primarily  liable  to  aliment  a  poor 
person  is  that  in  which  he  has  last  resided  for  three  years  at 
one  time  (i) ;  but  this  residence  must  have  been  industrial^ 

(a)  Buchanan  against  Parker,  Slst  February  1827* 

(b)  Heritors  of  Humbie  against  Kirk-Session,  15th  Feb.  1751 ;  Kilk. 
Poor ;  Falc- ;  Karnes.  (e)  Humble,  tupnu 

(d)  Hamilton  against  Kirk-Sesdon  of  Cambuslang,  23d  Nov.  1752. 

(e)  Hamilton,  wjtra,  ff)  Ibi<i  (g)  Humble,  raprs. 
f  A;  Pollock  a^nst  Darling,  17th  Januair  1804. 

(%)  Parish  of  Dunse  against  Parish  of  Ecurom,  5th  June  1745  $  Blames  ^ 
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tbat  is,  prior  to  his  being  sapported  even  by  private  charity  (a). 
It  is  sufficient  that  the  residence  have  been  as  a  lodger,  and 
not  as  a  householder.  Residence  as  an  apprentice  is  suffi-. 
cient  (bj.  A  soldier  cannot  acauire  a  settlement  by  residence 
upon  duty.  When  workmen,  sucn  as  slaters,  masons,  &c.  have 
their  principal  residence  for  a  course  of  years  in  one  place  in 
winter,  e.  g,  a  town,  they  acquire  a  settlement  in  such  place, 
though  they  may  have  oeen  in  the  practice  of  going  to  the 
couatry  every  summer  for  work  (c).  Persons  not  natives  of 
Scotland^  for  example  natives  of  Ireland,  acquire  right  to 
parochial  relief,  by  three  years  industrial  residence  in  a  parish 
in  Scotland  (d). 

'  Where  a  person  has  not  acquired  a  settlement  by  residence, 
the  parish  in  which  he  was  bom  is  liable. 

In  the  case  of  vagabonds,  who  have  never  had  a  fixed  resi- 
dence any  where,  the  place  of  birth  is  primarily  liable ;  and  if 
that  be  unknown,  the  parish  <^  where  they  have  any  residence, 
*'  haunt,  or  most  resort,  for  the  space  of  three  years  immediate- 
'*  ly  preceding  their  being  apprehended^  (e). 
.  Tne  Soots  parish  in  whidi  a  settlement  has  been  acquired 
is  not  liberated  by  the  person  having  subsequently  had  such  a 
residence  in  an  English  parish  as  would  have  given  a.  settle- 
ment by  the  law  of  Scotland,  if,  from  its  not  being  for  the  due 
period,  or  for  want  of  other  necessary  circumstances,  it  have 
not  been  such  as  gives  a  settlement  by  the  law  of  England  (f), 

A  married  woman^s  settlement  is  in  her  husband's  parish. 
And  accordingly  it  has  been  found  that  a  Scotswoman,  the 
wife  of  an  Englishman,  by  whom  she  was  deserted,  could  not 
during  his  life  obtain  for  herself  and  her  children  a  residence 
in  a  parish  in  Scotland,  so  as  to  entitle  them  to  permanent  ali- 
ment from  its  fiinds,  though  the  parish  was  that  of  her  settle* 
ment  before  the  marriage  (e)* 

A  widow'^s  settlement  is  in  her  husband'^s  parish,  unless  she 
have,  subsequently  to  his  death,  acquired  a  settlement  else* 
where,  by  three  years  industrial  residence. 

Silk.  Poor;  Falc— Parish  of  Crailing  uainst  Parish  of  Itoxburah,  7th 
Match  1767  ;  Kames ;  Fac — ^Pariah  of  Hutton  against  Pariah  of  Cold, 
fltraam,  6th  December  1770.— Waddel  against  Parish  of  Hutton,  14th 
June  1781. 

(a)  Kundman  amlnst  Pariah  of  Mordingtoo,  24th  Januazy  1784. 

(b)  Heriton  of  Cockburnspath,  9th  June  1809. 

(e)  Pariah  of  Dalmelliogton  a^painst  Town  of  Irvine,  3d  December  1800. 

(d)  Higgins  against  the  Heritors  and  Kirk  SesalQaof  the  Barony  Parish 
of  Glasgow,  9th  July  1824. 

(e)  16S3,  c.  ]&_Kilkernin,  fv  400. 

(f)  Bruwn  against  Kirk-Session  of  Mordtngton,  4th  March  1800. 
(gj  Pennicuick  against  Duddingston  and  Edinbuigfa,  3d  Maich  1813. 
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A  diSUif  being  ttnuidefed  m  wrt  of  tbe  fimily ,  nmst  be 
mamUdiied  by  tm  legal  pamb  of  its  parents,  tbongb  not  tbat 
of  its  own  birth  or  residence  (a),  A  natural  child  most  be  snp^ 
ported  by  the  mother^s  paridiy  if  the  fiuher  be  unable  to  main- 
tain it,  not  by  the  father^s  (bj.  (See  Children^  sect.  Aliment 
cf  Ill^timate.)  If  the  jiarish  of  the  par^ts  of  a  child  be  on. 
known,  the  parish  of  its  birth  is  liaUe. 

Poor  persons  almost  always  reside  in  the  parish  which  ali- 
ments them ;  and  that  parish  is  entitled  to  uuast  upon  theb 
doing  so,  in  order  that  the  members  of  the  kirk-session  may 
ha^e  constant  opportunities  of  knowing  their  drcumslanoes  and 
conduct. 

It  is  sometimes  necessary  to  aflbrd  temporary  relief  to  pa*- 
sons  who  have  not  acquired  a  ndit  to  a  permanent  allowance 
from  the  funds  of  the  parish ;  for  they  cannot  be  allowed  to 
starve  (cj.  And  in  practice,  persons  having  had  such  a  le* 
flidence  in  a  parish  as  distinguishes  them  firom  mere  vagrants 
are  relieved  till  their  legal  parish  be  ascertained  (d).  And 
even  passing  poor  receive  a  small  temporary  relief  in  case  of 
absolute  necessity,  and  while  they  are  unaUe  to  proceed,  but 
in  such  a  manner  as  not  to  afford  any  encouragement  to  va- 
mncy.  In  like  manner,  children  exposed  are  taken  care  of 
by  the  parish  in  which  they  are  exposecl,  till  their  l^al  parish 
be  ascertained  (ej.  Thus  also,  where  a  person  mes  or  is 
found  dead,  his  body  is  interred  by  the  pfuish.  Upon  the 
same  principles,  apparently,  the  parish  in  which  a  lunatic  had 
been  apprehended  was  found  liable,  in  the  first  instance,  in  his 
maintenance  in  the  bedlam  of  Edlinburgh,  to  which  he  had 
been  sent  by  the  sheriff  of  the  county  of  Edinburgh,  on  an 
lipplication  by  the  procurator-fiscal,  although  the  pauper  had 
not  been  bom  in  that  parish,  nor,  so  far  as  appeared,  chiefly 
haunted  that  parish ;  power  being  reserved  to  the  parish  to 
maintain  the  lunatic  at  a  cheaper  rate,  if  kept  in  safe  custody, 
to  the  satisfaction  of  the  sheriff  (y).    In  cases  of  temporary 

fa)  Heritors  fmd  Kirk-Session  of  Coldin^iun  agilnst  Heriton  and  Khk. 
Session  of  Dunse,  29th  July  1779.^9uik,  Howie,  and  others,  against  Kitk^ 
Session  of  Arbroath,  26th  Januaxr  180a 

fbj  Parish  of  Rescobie  agsinst  rariahes  ef  Abeiienmo,  BumiScheD,  and 
Forfar,  88th  Noyember  ISOL^Parish  of  Gladsmuir  against  Parishes  of 
Preston  and  Salton,  11th  June  1806.— Pariah  of  Edinhuigh  against  Brown, 
}  1th  June  1806.  fej  Pennicuick,  mipru, 

(dj  See  Bulk  and  Kirk4lesrion  of  Alyth  against  Parish  of  Aihroath, 
S6th  Januarr  ISOO^^^rown  agabist  Kirk-Session  of  tfordington,  4U| 
inarch  1800. 

(ej  Rescobie  against  Aberlenmo,  &e.  S8th  Noyember  1801.«-jGladamttir 
figidnst  Preston,  11th  June  1806. 

(fj  ^ott  against  thf  Reyeiend  John  'fh^/aaon^  lS|h  Noyember  I8|ft( 
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zeKef  afforded,  or  expenoe  incurred  by  a  parifih  different  from 
the  legal  parish,  the  former  has  a  claim  for  relief  aoainat  the 
latter ;  wnich,  however,  may  sometimes  not  be  earned  farther 
back  than  intimation  of  the  daim  or  citation,  to  the  action  for 
relief  (a). 

It  is  competent  to  the  managers  of  the  poor^s  funds  of  a 
parish  to  sue,  before  the  judge  ordinary,  a  pauper'^s  relations 
liable  in  aliment,  not  merely  for  payment  of  sums  already  ad- 
yaaced,  but  for  relief  of  the  burden  of  future  aliment  (6). 
When  illMitimate  children  become  chargeable  upon  the  mo- 
therms  mriA,  that  parish  often  raises  an  action  for  repayment 
and  reUef  against  the  putative  fiither,  if  it  be  thought  that 
any  thing  can  be  recovered  from  him. 


See  Vagabonds, 


PRESCRIPTION. 

Prbscaiptiok,  questions  with  regard  to  which  may  occur 
before  justices  in  the  exercise  of  their  civil  jurisdiction,  is  the 
loss  <»  a  right,  by  the  proprietor's  neglecting  to  exercise  it 
during  a  certain  period. 

I.  Kinds  of  prescription. 
The  law  has  appointed  different  periods  of  prescription  in 
different  cases.  It  can  hardlv  happen  that  any  of  the  longer 
prescriptions  should  occur  before  justices.  It  is  sufficient, 
therefore,  merely  to  mention  them,  .dverting  chiefly  to  the 
shorter  prescnptions. 

Forfy  years. 
By  the  prescription  of  40  years,  all  rights  are  lost,  whether 
simple  obligations,  mutual  contracts,  or  actions  concembg 
moveables,  though  grounded  on  rights  of  property  (cj.    It 

faj  Bulk  and  Kixk-Seasion  of  Alyth  against  Pariah  of  Arbroath,  2SUi 
January  1800.— Reacobie  agalnat  Aberlemno,  Ac.  SSth  Noyember  1801-. 
Brown  minat  Kirk-Seaaion  of  Mordington,  4th  March  1800.— Gladamulr 
agalnat  freaton,  Uth- June  1806. 

(bj  Hexitora  and  Kirk-Seaaion  of  Ettrick  against  Sword,  14th  Fefanurr 
1884. 

(ej  finkine,  iii  7*  8.— 1469,  c.  29.^-1474,  c  66. 
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is  fbimded  upon  the  prindple  that,  by  bo  long  a  silenoe,  the 
creditor  has  abandoned  hia  claim ;  so  that  no  plea,  whuh.  does 
not  prevent  theap}dication  of  this  principle,  can  avail  him; 
fbr  instance,  an  aamission  by  the  debtor  that  the  debt  is  un- 
paid is  not  sufficient  for  the  creditor  (a).  This  preacriptioii 
does  not  run  against  minors. 

Thvenhf  years, 

Holi^raph  writings,  that  is,  oUigations  in  the  hand-writiag 
of  the  debtor,  for  example,  hologra^  bonds,  not  attested  by 
witnesses,  holograph  missives,  or  books  of  aoooimts,  &€.  pre* 
scribe  in  90  years.  This  prescription  is  founded  on  a  pre* 
sumption  that  the  writing  is  forged.  The  pursuer  may  refier 
to  the  debtor^s  oath  after  ^  years,  that  the  subscription  is 
genuine,  and  that  the  deed  is  holograph ;  and  the  debtor,  ad* 
mitting  those,  must  prove  that  the  debt  was  paid,  as  if  the 
obligation  had  been  in  the  most  regular  form.  No  proof  that 
the  deed  is  holograph,  and  the  subscription  genuine,  is  admis- 
sible after  SO  years,  except  the  debtor  s  oath  (b)>  This  pre* 
ficription  runs  from  the  date  of  the  writing.  It  does  not  run 
against  minors  (cj. 

Seven  years. 

No  person  binding  conjunctly  and  severally  with  or  for  an* 
other,  in  any  bond  or  contract  tor  a  sum  of  money,  is  bound 
longer  than  seven  years  after  the  date  of  the  obligation ;  and 
whoever  is  bound  for  another,  either  expressly  as  cautioner  or 
as  co-principal,  has  the  benefit  of  this  prescription,  provided 
he  has  either  a  clause  of  total  relief  in  the  bond  itself,  or  a  se- 

Crate  bond  of  relief  intimated  to  the  creditor  at  receiving  his 
nd  (d).  It  does  not  extend  to  co^prindpals  having  an  ob* 
ligadon  of  mutual  relief  in  the  bond  (e).  It  only  reaches 
cautioners  in  obligations  for  payment  of  money,  not  ad  Jac-^ 
turn  pra^standutny  for  the  due  performance  of  an  office,  or  the 
like  (J*).  The  obligation  expires,  eo  ipsOi  at  the  end  of  the 
seven  ^ears,  unless  it  have  been  sufficiently  interrupted,  t.  e. 
by  dihgence,  or  probably  by  decree,  or  possibly  by  action ; 
and  though  it  haye  been  perpetuated  by  intenruption,  still  no 
more  than  the  principal  and  sevea  yean  interest  can  be  de- 
manded (gj. 

fa)  Enkine,  tti.  7-  1&  (b)  1009,  e.  tU-Snkine,  iii  7-  S& 

foj  less,  c  9.  fd)  KM,  c  6. 

(€j  Creditors  of  Park  against  Maxwell,  16Ui  February  1786. 

f/j  Enkine,  iiL  7-  83. 

fgj  1696,  c.  A. — Douglas,  Heron,  and  Company,  against  Biddick,  Ist 
March  1793~Heid  against  MaxwelL  17Ui  FeUniary  1780.^BeU*s  Com. 
4tli  edit  I  274. 
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For  the  septennial  prescription  of  citations  to  intenrupt  pre- 
scription, see  sect  Interruptions. 

Six  years. 
Bills  of  exchange  and  promissory  notes  (bank  notes  and  post 
bills  excepted)  prescribe  in  six  years,  in  which  the  years  of 
minority  are  not  computed ;  but  the  subsistence  of  the  debt 
may  be  proved  by  writ  executed,  or  oath  emitted,  by  the 
debtor,  after  the  six  years  (a).  The  six  years  run  from  the 
time  when  payment  is  <<  exigible  ;^  which  is  the  term  of  pay-> 
fliant  where  that  is  definite,  and  is  the  date  in  the  case  of  u 
bill  payable  to  the  drawer  on  demand  (b).  Prescription  runs, 
not  from  the  term  of  payment  named,  but  from  the  last  day  of 
grace  (c).     (See  Bills.) 

Five  years. 

The  arrears  of  rent  prescribe,  if  they  be  not  pursued  fbr 
within  five  years  after  the  tenant'^s  removal  from  tne  lands  fbr 
which  the  arrears  are  due  (d)  ;  and  equally  whether  the  tack 
be  verbal  or  in  writing  (e).  It  only  applies  to  tenants,  natural 
possessors  of  the  ground,  on  account  of  their  ignorance  of 
business  (f). 

Multures,  or  debts  due  for  the  manufacturing  of  com,  pie- 
scribe  in  five  years  after  they  become  due  (g). 

Ministers  stipends  prescribe  in  five  years  after  they  become 
due  (A).   Even  vacant  stipends  fall  under  this  prescription  (i), 

AU  single  transactions  or  bargains  concerning  moveables,  or 
sums  of  money,  which  the  law  allows  to  be  proved  by  wit- 
nesses,  prescribe  in  five  years  after  making  tne  bargain  (j). 
Under  this  description  are  <M)mprehended  sales,  locations,  and 
other  consensual  contracts,  to  the  constitution  of  which  writing 
is  not  necessary ;  for  they  may  be  proved  by  witnesses  (kj. 
It  has  been  found,  for  example,  to  apply  to  the  price  of  a 
cow  (IJ. 

The  quinquennial  prescriptions  before  mentioned  do  not 
apply  where  there  is  a  written  voucher  of  the  debt.  The 
debts  fisilling  under  them  may  be  proved  after  five  years,  by 

fa)  12  Geob  III.  c.  27,  sect  37,  38,  39,  40,  made  perpetual  bj  23  Geo, 
III.  c.  18,  Beet.  65. 

(bj  Stepbenaon  against  Stephenson's  Trusteea,  16th  June  1807* 

(ej  Boufflaa,  Heron,  and  Company,  against  Trustees  of  Grant,  19th 
Korember  1793.    Tlds  point  affirmed  on  appeal,  11th  November  1798. 

fdj  1689,  c.  9.  (€)  Nisbet  against  Baikie,  10th  July  1799  ; 

Diet.  ii.  117>  '(/)  Erskine,  iii.  7-  20.  rgy  1669,  <n  9. 

rh)  Ibid.  (ij  Erskine,  iii.  7-  20.  fjj  1660,  c  9. 

(  kj  Erskine,  iii  7*  2(K         (ij  Nobles  against  Armstrong,  1 1  June  18)3. 
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the  writ  or  oath  of  the  debtor,  to  be  still  sabofitiog  ("a  J.  They 
proceed  upon  the  presuiDption  that  the  debt  has  been  pud. 

Arrestments,  whether  proceeding  on  decrees,  rqrigtered  ob- 
ligations,  or  depending  actions,  prescribe  in  five  years  (bj. 
Where  the  arrestment  is  used  on  a  decree  or  a  r^i^ered  bond 
or  contract,  the  years  are  computed  fiom  the  date  of  the  ar- 
restment ;  where  it  is  used  on  a  depending  action,  they  are 
computed  from  the  date  of  the  deaee  hy  which  the  debt  is 
constituted  (c). 

It  is  almost  unnecessary  to  notice  the  prescription  enaction* 
when  broughiy  as  it  b  very  unlikely  to  occur  m  a  justice  of 
peace  court.  When  an  action  is  once  competently  brought,  it 
naturally  subsists  for  40  years,  so  as  to  admit  or  being  wak. 
ened,  though  it  have  been  asleep  (d)  for  any  time  short  of 
ihat  period ;  but  it  is  provided  that  actions  for  ministers^  sti- 
pends, multures,  rents  by  tenants,  bsTgains  concerning  move- 
ables  or  sums  of  money,  which  may  be  proved  by  witnesses, 
and  actions  upon  spuiLdes,  ejections,  or  arrestments,  prescribe 
every  five  years  (e). 

None  of  the  kinds  of  quinquennial  prescription  run  against 
minors  (f). 

Three  years. 

Actions  of  spuilsie  suffer  a  triennial  prescription  (g).  The 
prescription,  however,  appUes  only  to  the  violent  profits,  and 
the  mode  of  proof  by  the  party^s  oath  in  litem.  It  is  compe- 
tent at  any  time  within  40  years  to  bring  action  for  restitution 
of  the  goods  and  ordinary  damages  upon  ordinary  proof  (h). 
The  same  prescription  also  extends  to  ^<  others  of  that  sort,^ 
that  is,  all  suits  grounded  upon  acts  of  violence  or  wrong 
committed  by  the  cfefender,  where  the  pursuer  is  entitled  to  a 
proof  of  damages  by  his  own  oath  in  litem  (i).  This  pre- 
scription in  such  cases  does  not  run  against  minors  (j), 

A  triennial  prescription  is  established  in  **  all  actions  of 
<'  debt,  for  house-mails,  mennis  ordinars,  servants^  fises,  mer- 
'^  chants^  comptes,  and  uther  the  like  debts  that  are  not  found- 
'*  ed  upon  written  obligations'^  (k).  These  require  a  few  ob- 
servations. 

(a)  leSO,  c.  0 — ^Erskine,  iiL  ?•  SO- 

(b)  16SS,  c  8.  (e)  Enkine,  UL  7'  90. 

(d)  A  depending  action,  in  which  no  step  has  heen  taken  for  a  year,  is 
said  to  sleep,  and  cannot  he  fiurther  insisted  in  till  it  he  wakened  hy  a  aunw 
mons  for  that  purpose,  or  hj  consent. 

(e)  1669,  c.  9 — 1685,  c  14_Er8kine,  iii.  7«  87*  (/)  1669,  c  9. 
(a)  1579,  c.  81.  (hj  Erskine,  iii  7-  16.  (i)  Ihid. 
(h  I W,  C  81.                                            (k)  1679,  c  83. 
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House  re&ts  prescribe  from  year  to  year,  though  the  tenant 
continue  in  possession  (a). 

By  "  men''s  ordinaries^  are  meant  debts  due  for  the  enter- 
'  tainment  of  persons  at  board.    Under  the  general  clause  of 

'  **  the  like  debts,^  alimentary  debts  are  subjected  to  a  triennial 

prescription  (b).  But  this  prescription  does  not  apply  to  the 
mother  of  an  illegitimate  child  or  her  representatives  pursuing 
the  putative  &ther  or  his  representatives  for  its  aliment  (cjy 
this  not  being  an  obligation  arising  from  contract.  There  ia 
no  doubt  that,  if  either  of  the  parents  have  boarded  the  child 
with  a  third  party,  in  a  question  with  such  third  party,  the 
triennial  prescription  does  apply.  Each  year'^s  debt  runs  a 
separate  course  of  prescription  (d). 
In  servants^  wages  every  year  runs  a  separate  prescript 
^  lion  fe).     The  act  is  by  practice  extended  also  to  debts  due 

to  artificers  or  tradesmen  for  their  work  (yj. 

This  prescription  applies  not  only  to  proper  merchants^  ac* 
counts,  but  by  practice  to  the  accounts  of  writers,  agents,  pro^ 
curators,  &c.  Practice  has  made  a  distinction,  an&oriaed  iii« 
deed  by  the  statute,  between  the  account  itself  and  any  other 
particulars  not  properly  belonging  to  it,  which  are  comprehend- 
ed in  it  (ff).  In  accounts,  prescription  runs  not  £x  each  ar- 
ticle separately,;  but  only  from  the  last  article ;  and  the  fiir- 
ntshing  of  a  new  article  within  three  years  prevents  the  pre- 
Bcription  from  applying  (hj.  It  has  been  found,  however,  that 
the  prescription  of  an  account  of  fiurnishings  to  a  person  de- 
ceased, is  not  prevented  by  a  continuation  of  fiiniishings  to  his 
heir  (i).  In  order  to  have  the  effect  of  preventing  the  pre- 
scription from  applying,  such  ftimishinff  within  the  threeyears 
must  be  by  the  pursuer.  It  will  not  have  the  same  e£^t  if 
made  by  the  defender  (J). 

Under  the  expression  in  the  act  of  ^  the  like  debts,*'  this 
prescription  is  iqyplied  to  all  debts  of  the  same  general  descrip- 
tion with  those  enumerated.  But  it  does  not  apply  to  sin^e 
transactions  or  separate  dealings,  though  the  quinquennial  may  ;* 

^a)  FetffUflson  against  Mulr,  14th  Januaiy  1737;  Diet.  ii.  12L 

rbj  Erslrine,  Ui.  7.  17- 

(ej  Paterson  against  Cochrane,  14th  Fehruaij  1768 — M^DowaO  against 
M^JLuxg,  19th  February  1S07« — ^Finlayson  against  Gown,  7th  Julr  180d» 

(dj  Erskine,  iii.  7-  17- 

(e)  Ross  against  Master  of  Salton,  12th  Febniazy  1680;  Stair.— Doug* 
las  ag^nst  Duke  of  Argyle,  22d  July  1736 ;  C  Home. 

r/j  Erskine,  iii  7-  17-  (gj  Ibid.  (h)  IMd. 

ft)  Kennedy  against  Macdowal,  2Sd  June  1741 ;  KUk.  Prescription, 
No.  8.  (Jj  Ramage  against  Chartcris,  19th  July  1782. 
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ncir  to  'daims  of  damageBi  indennuficadon  and  reconqpence, 
mandate  (a)^  negotianim  gesHo  (b)^  or  the  like. 

The  debts  men^ned  m  this  statute  (1579f  c.  88)  may,  even 
after  the  three  years,  be  proved  by  the  oath  of  the  debtor,  or 
by  any  writing  signed  by  him  (c)j  so  as  to  overcome  the  pr». 
sumption  of  payment  within  the  three  years.  After  the  wee 
years,  if  the  creditor  refer  to  the  debtor^s  ooA,  he  must  prove 
by  it  not  only  the  constitution,  but  the  subsistoice  <^  the 
debt  (d).  Where  reference  b  made  to  the  oath  of  the  heir  of 
the  original  debtor,  he  will  be  assoilzied  on  swearing  that  he 
does  not  know  whether  the  debt  is  due  or  not,  for  this  does  not 
prove  the  debt  against  him  :  but  where  reference  is  made  to  the 
oath  of  the  original  debtor  himself,  he  must  state  distinctly 
the  circumstances  of  the  payment,  at  least  in  those  atuationa 
where  it  may  reasonably  be  expected  that  he  should  remember 
the  circumstances,  otherwise  he  will  be  subjected.  The  par* 
BUer  will  be  allowed  in  his  reference  to  pass  over  the  origmal 
debtor,  and  to  betake  himself  to  the  oath  of  such  person  of  his 
household  or  establishment  as  has  best  access  to  know  the  £M:t ; 
for  instance,  the  wife,  in  the  case  of  furnishings  for  the  family^ 
especially  where  she  is  alleged  to  have  ordered  the  articles  (e)^ 
Vto^  by  writ  must  also  extend  to  the  subsistence  as  well  as  to 
the  constitution  of  the  debt.  The  writing  must  be  an  obUga- 
tion  for,  or  acknowledgment  of,  the  debt,  such  as  the  debtor 
wotdd  think  of  withdrawing  upon  payment^  or  of  taking  a  writr 
ten  receipt  to  secure  himsdf  against.  For  example^  it  is  not 
sufficient  that  the  pursuer  produce  a  writtoi  mandate  by  the 
debtor  for  the  goods  (J^)^  or  that  he  produce  the  carrier  s  re* 
ceipt  for  the  goods  having  been  actually  forwarded  to  the 
debtor ;  for  this  does  not  remove  the  presumption  of  payment 
within  the  three  years  (g).  But  an  account  nolograpli  of  the 
debtor  stating  the  debt  as  due,  has  been  held  suffident  (h).  If 
the  writing  be  of  the  proper  description,  it  is  of  no  conse^pience 
whether  it  be  dated  before  or  after  the  three  years.  Writings, 
though  not  strictly  .probative,  are  sometimes  held  sufficient  proof 
in  this  question.  Thus  a  book  of  accounts  regularly  kept  by 
the  debtor,  in  which  he  has  charged  himself  with  the  partial 

(a)  Sadler  against  M'Lean,  18th  Noyember  1794. — ^Hamilton  agonal 
Martin,  24th  January  1795 — Freer  against  Paterson,  27th  Jan.  18261 

(b)  Butchart  against  Hoodie,  13th  June  1781. 

(0)  1679,  c  83*  (dj  Erskine,  lit  %  18. 

(e)  Faterson  against  Taylor,  23d  January  1771—- Toung  and  Trotter 
against  Flayfair,  2d  December  1802. 

(f)  Ross  against  Shaw,  19th  November  1784. 

f^)  Douglas  against  Grierson,  18th  November  1794. 
(h)  Donaldson  against  Murray,  16th  January  17G6. 
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lar  debt  in  question,  will  fix  that  debt  eflectualli^  ajKtinst  him, 
though  it  would  not  be  received  as  evidence  in  his  ravour  (a), 
tkit  the  books  of  the  creditor  or  of  the  fiirnisher  of  the  goods, 
iiowever  fair  and  regular,  make  no  evidence,  after  elapsing  of 
the  three  years,  that  me  debt  is  due,  though  joined  to  the  clearest 
proof  by  witnesses  (b). 

The  shorter  prescriptions  in  general  run  against  minors,  un- 
less where  they  are  spedally  excepted  (c) :  which  they  are  noi 
in  those  triennial  prescriptions. 

II.  Geijeeai.  obseevatxons. 

Prescription  runs  de  momento  in  momentum.  1 .  Every  point 
of  time  is  computed,  not  only  tempua  utUe^  the  days  of  which 
one  can  avail  one^s  self  by  prosecuting  one^s  claim  in  court,  or 
using  legal  interruptions,  but  tempus  continuum^  holidays,  in 
whidi  no  judicial  proceeding  can  be  carried  on.  %  The  years 
ef  prescription  must  be  ftiUy  completed  before  any  right  can 
be  lost  by  it ;  so  that  interruption  made  on  the  last  day  of  the 
time  will  break  the  course  of  the  prescription  (dj. 

Prescription  runs  equally  against  churchmen,  overseers  of 
hospitals,  corporations,  and  the  like,  as  against  individuals  (e). 

Prescription  begins  to  run  only  from  the  time  when  the  debt 
or  light  can  be  demanded  in  judgment,  or  sued  upon.  Thus 
prescription  runs  upon  a  bond,  not  from  its  date,  but  from  the 
term  of  payment  (J'). 

Exceptions  or  defences  competent  to  a  defender  for  eliding 
an  action,  are  lost  by  prescription,  if  they  be  founded  upon 
some  claim  of  the  defender,  which  is  of  its  own  nature  pro« 
ductive  of  an  action,  as  compensation :  but  not  if  they  tend 
merely  to  exempt  from  a  demand  by  another,  as  a  discharge  or 
a  receipt  (g). 

The  defender  may  lose  the  benefit  of  any  of  the  shorter  pre- 
Bcriptions,  by  bringing  forward  formally  and  deliberately,  by 
a  r^ular  condescendence,  defences  inconsistent  with  the  prin« 
riples  upon  which  they  severally  proceed ;  for  instance,  he  may 
lose  the  benefit  of  the  vicennial  prescription  of  holograph  deeds, 
by  pleading  payment,  for  that  is  an  admission  of  the  genuinoi. 
ness  of  the  obligation  ;  or  of  the  sexennial  prescription  of  bills, 
by  pleading  forgery,  for  that  is  an  admission  that  he  has  not 


fa)  Enkixie,  iii.  7-  18.  (6)  Ibid.  fej  Ibid.  16. 

(dj  Ibid.  30.  (ej  Ibid.  S3.  (fj  Ibid.  36.  (gj  Ibid.  11. 
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III.  Intbrruptioms. 

Intemiptioiii  are  Ateps  taken  bjr  the  creator  igfcniat  tlie 
debtor  within  the  period  of  prescription,  for  preserring  th^ 
debt  from  prescription  (a).  Prescription  is  interrupted,  1.  By 
any  declaration  signed  by  the  debtor,  acknowledging  the  debt, 
or  by  a  missire,  promising  payment  S.  By  citation  or  aocion 
(not  raising  a  summons  meiely)  at  the  instance  of  the  creditor 
against  the  debtor,  or  by  any  judicial  demand;  but  no  extra- 
judicial demand  is  sufficient,  unless  it  be  accompanied  with 
some  acknowledgement  of  the  debt  hv  the  debtor  (o) ;  and  the 
statutes  seem  to  re^juire  that  such  admowledgement  be  in  writ- 
ing. S.  By  any  dilig^ce  used  on  the  debt,  as  aiTeatmeiit» 
pomding,  &c.  The  citation  or  diligence  must  be  special  as  to 
the  particular  debt  fc).  4.  By  partial  payments  m  the  case 
of  the  long  prescription,  which  proceeds  on  a  presumed  derelic- 
tion ;  but  partial  payments  strengthen  the  shorter  prescrip. 
tions,  which  proceed  on  a  presumption  of  payment  (dj.  6.  By 
a  submission  applicable  to  the  claim  (ej* 

All  citations  used  to  interrupt  prescription,  whether  long  or 
short,  must  be  renewed  every  seventh  year,  otherwise  th^  pr^ 
scribe.  This  prescription  does  not  run  against  minors  (f).  If 
upon  citation  any  judicial  act  shall  follow,  it  subsists  as  an  ae- 
tion  for  40  years.  Interruptions  by  diligence  subsist  for  40 
years  (g). 

The  efSdCt  of  interruption  is  to  make  the  preseription  run  a 
new  course,  from  the.  date  of  the  interruption.  Minority  ia 
not  properly  an  int^niption ;  the  years  of  minority  are  merely 
discounted  from  the  prescription,  any  time  which  may  have  nm 
before  minority  being  computed  (hj. 

In  an  obligation  in  which  the  right  of  the  creditor  is  un- 
limited,  extending  equally  against  all  the  obligants  whom  it 
affects,  if  the  right  itself  be  saved  from  prescription,  the  whole 
of  it  is  preserved.  Thus  diligence  against  one  of  two  or  more 
co-principals  preserves  the  debt  against  all  of  them :  diligence 
against  a  cautioner  preserves  the  debt  against  the  principal 
debtor :  and  diligence  against  the  principal  preserves  the  debt 
against  the  cautioner;  but,  as  already  said,  in  treating  of 
septennial  prescription,  it  does  not  preserve  the  debt  against 
the  cautioner  for  more  than  the  principal  and  seven  years  in- 
terest (i). 

(a)  Erakine,  tii  7.  3&  fb)  IMd.  39.                      fe)  Ibid.  38. 

(dj  Ibid.  39.  fej  Vans  against  Murraj,  14th  June  1816. 

(fj  ie«9,  c.  10.  (gj  Erskinc,  Hi  7.  43.                   (hj  Ibid.  45. 
(ij  Ibid.  46. 
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Where  the  right  of  the  creditor  ia  dividedinto  distinct  pattsi 
either  originally  or  by  voluntary  conveyance  firom  the  first  ore*' 
ditor,  it  may  happen  that  part  of  the  rii^ht  prescribes^  while 
part  does  not ;  thus,  where  part  of  a  debt  is  assigned,  infermiiM 
tion  used  by  the  assignee  will  not  save  firom  prescription  thd 
part  still  in  the  person  of  the  cedent  (a). 

Interruptions  being  favourable  have  frequently  been  sustffin* 
ed  upon  citations,  decrees,  vouchers^  and  diligences,  though 
not  in  every  respect  formal  and  r^^r ;  but  a  considerable  in-' 
formality  is  fatal  (bj. 

For  prescription  of  prosecutions  against  justices^  &c.  see 
if  unices,  last  note. 


PRISON  BREAKING 

I'his  is  punished  as  an  offence  affidnst  justice^  by  breaking 
li  state  of  lawfid  custody.  It  may  be  committed  by  any  pri« 
toner,  whether  for  a  civil  or  for  a  criminal  cause ;  and  uj  any 
means  of  escape,  even  by  walking  out  when  the  jail  is  opened 
by  a  mob.  The  man  must  have  been  lawfully  a  prisoner ;  the! 
Irarrant  must  have  been  granted  by  competent  authority,  against 
the  party,  and  esjacie  regularly.  Even  the  breadi  of  ublaw. 
ful  imprisonment,  if  done  with  outrage,  espteially  by  a  inob 
from  without,  is  punishable.  To  make  the  act  breaking  prison; 
it  must  be  from  a  proper,  publicj  and  established  jail ;  escai 
from  more  temporar]^  and  occasional  places  of  custody  may  I 
a  crime,  especially  if  accomplished  by  violence,  or  attends 
with  tumult,  but  is  not  breaking  prison  (c). 

The  punishment  is  arbitrary :  it  may,  in  an  aggravated  case,' 
be  very  severe ;  for  instance,  if  accompanied  with  great  vio^ 
lence  to  the  person  of  the  jaUor,  or,  stiu  more,  if  accomplidied 
by  an  assault  of  an  outnigeous  multitiide  from  without..  It  is 
usually  a  renewal  of  confinement  (d).  The  capital  ofl^oe  of 
fire-raising  is  committed  by  bmning  any  part  of  a  jail  (e). 

Justices  may  recommit  a  person  Who  has  btok^a  prison  i 

ra;  Erskine,  iii  7.47.  

(b)  Ibid.  40i — Eairl  of  Hopetoun  against  York  Buildings  Companj^' 
iSlst  July.  1784,  aifirmed  on  appeal,  2l8t  March  1786.,-^rJame8  Grant; 
against  York  Buildixin  Compady,  2l8t  ffuly  1764,  as  reversed  on  ap^t 
16th  April  l78fi.-.BiSUi6  against  Doig,  fid  March  1790. 

(cj  Hume,  L  39&ia  (dj  Ibid.  398.  (e)  Ibkf.' 
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and  may  probably  ibffict  a  sfight  puniabment,  e.  ^.  a  ahort  pro- 
longation  of  the  impriaomnenty  where  the  orimnal  impnaon- 
ment  waa  inflicted  by  themselvea  for  a  petty  dcSict»  and  whcfo 
there  is  no  aggravation  in  the  prison-breaking.  Where  the 
impriaonment,  though  for  a  petty  o£fence,  was  mflicted  by  the 
Judge  Ordinary,  it  seems  best  for  justices  (after  recommitting) 
to  leave  the  jpunishment  to  him.  In  an  aggravated  case,  they 
may  recommit,  and  prepare  the  case  for  a  court  of  higher 
powers.    See  Arrest,  ^c. 


PRISONERS  OF  WAR. 

The  assisting  of  prisoners  of  war  to  escape  is  punishable  ar- 
bitrarily at  commcm  law  (a). 

The  following  provisions  have  been  made  by  statute.  Any 
person  who  'assists  any  prisoner  of  war,  whether  confined  or  on 
parole,  to  escape  from  his  place  of  confinement,  if  confined,  or 
ftom  the  King  s  dominions,  if  upon  parole,  may  be  transported 
for  life,  or  for  14  or  7  yeara  (b).  Anyperson  aiding  any  pii- 
aoneron  parole  to  quit  any  part  of  the  Singh's  dominions  where 
he  is  upon  parole,  though  he  should  not  aid  such  person  m 
quitting  the  coast,  is  guilty  of  aiding  the  escape  of  such  person 
under  Uiis  act  (c).  The  guilt  is  incuiied  though  the  prisoner, 
who  has  gone  out  of  the  bounds  over  which  his  parole  extends, 
should  be  prevented,  by  arrest  or  otherwise,  firom  making  an 
effectual  escape  out  of  the  country  (d).  Any  person  owing 
allegiance  to  .the  King,  who,  upon  the  high  seas,  assiats  any 
prisoner  in  eflecdng  his  escape,  is  liable  to  the  same  punish- 
ment ;  and  if  the  offence  was  not  committed  within  the  body 
of  a  county,  it  may  be  tried  in  any  county  within  the  realm  (e). 
Oflences  may  be  tried  otherwise  than  under  this  act ;  but  no 
person  can  lie  prosecuted  both  under  this  act  and  otherwise  (f). 

Justices  of  the  peace  of  course  cannot  try  for  this  crime; 
but  they  may  arrest  and  precc^osce  those  gvulty  of  it  (see  Ar^ 
resif  Sfc).  They  and  all  subjects  ought  to  endeavour  to  se- 
cure any  prisoners  of  war  who  have  escaped  from  confinement, 
or  are  bleyond  the  limits  prescribed  by  their  parole. 


fa)  Hume,  L  619-520. 

f0>  Sects. 

(•)  62  Geo.  III.  c.  166,  sect  3. 


(h)  62  Geo.  III.  c.  16e,  sect  I. 
(dj  Hume,  L  620* 
(f)  Sect  4. 
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Thr  mode  in  which  an  ordinary  case  may  be  conduded  he^ 
fore  justices  of  the  peace  b  to  lie  noticed  here.  Specialties 
introduced  in  particular  cases  are  noticed  under  those  cases* 
The  procedure,  howerer,  before  justices  difiers  in  almost  eterj 
county. 

Parties  are  allowed  to  employ  procurators  to  conduct  their 
causes  before  the  justices,  whetner  criminal  or  civil,  and 
whether  they  be  pursuers  or  defenders  (aj.  The  procurators 
who  'commonly  act  are  those  of  the  sheriff  and  other  courts.  Re:. 
gularly,  however,  they  ought  'to  be  admitted  by  the  justices; 
Advocates,  who  may  act  in  any  court,  sometimes  plead  before 
the  justices.  Sec  Mandate^  sect.  Advocate  and  Procurator.— ^ 
Oaih8. 

I.    Iir  CBIMINAL  CASES. 

1.  Complaint 

A  criminal  prosecution  before  the  justices  cbmmences  Irith  a 
libel^  complaint,  or  summary  petition,  by  the  procuratoNfiscal, 
or  the  par^  injured  (see  Parties^  sect.  Criminal). 

Before  the  supreme  Criminal  Court  the  complaint  is  in- 
variably in  a  syllogistic  form,  that  albeit  murder  is  a  heinous 
crime,  and  severely  punishable,  &c.  yet  the  accused  has  been 
guilty  of  that  crime,  in  so  far  as,  &c.  stating  the  panicularS) 
and  therefore  ought  to  be  punished.  It  is  usually  in  the  same 
form  in  trials  of  importance  before  the  judge  ordinary.  Be- 
fore justices  of  the  peace,  it  is  generally  in  a  more  simple  form^ 
stating  little  more  than  the  particulars  of  the  offence.  And 
some  have  thought  that,  where  the  charge  is  of  such  a  nature 
as  to  render  a  formal  syllogistic  complaint  adviseable,  the  case 
ought  to  be  devolved  on  a  court  of  more  extensive  powers. 

The  complaint  must  not  be  materially  wrong  in  the  name  oi 
designation  of  the  accused,  or  give  a  general  or  equivocal  de- 
scription of  him,  as  John  for  James,  weaver  for  shoemaker,  or 
residing  in  Edinburgh,  instead  of  Leith.  If  he  have  studiously 
taken  a  false  name  or  designation,  these  will  be  held  sufficient 
against  him.  Where  he  has  passed  by  various  names,  as  many 
of  them  should  be  used  as  can  be  learned  (b). 

The  complaint  must  relate  the  fact  specially,  in  such  a 

(a)  L.  Fulkrton  against  Earl  of  Kilmamock,  19th  Noveniber  ni4ii 
Dalr.  (bj  See  Hud»,  ii.  152-^. 
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manner  as  may  distinguish  the  particular  act  from  oth^  io- 
atances  of  the  same  crime  (a).  1.  The  manner  of  the  criminal 
act  must  be  related  in  a  reasonable  and  sufficient  way ;  but 
there  is  no  need  of  a  minute  detail  (b).  2.  The  person  mjmed 
must  in  many  cases  be  specified  This  is  required  in  all  pro- 
secutions by  a  private  party,  in  order  to  shew  that  he  has  an 
interest ;  and  seems  to  be  required,  not  only  in  crimes  durect- 
ly  against  the  person,  but  in  those  which  have  any  relation  to 
the  person.  In  crimes  against  property,  e.  g.  thm,  though  it 
is  usual  to  specify  the  owner,  it  seems  sufficient  to  describe  the 
lawfiil  possessor,  whether  the  owner,  or  another  fcnr  him,  firom 
whom  tne  goods  have  been  taken  (c).  3.  Goods  stolen,  &c« 
must  be  described  iti  a  reasonable  way,  as  to  their  land,  and 
their  quantity,  or  value ;  e,  g.m  the  theft  of  money,  the  sum 
or  thereby,  and  the  species  of  money  generally  must  be  men- 
tioned ;  but  it  is  not  necessary  to  describe  notes,  or  even  to 
say  how  much  was  in  notes,  and  how  much  in  coin  (d),  4.  The 
complaint  must,  when  posrible,  mention  the  place  and  time  of 
the  crime  charged  (e).  It  must  be  positive  nnd  explicit  as  to 
the  pla4:ey  describing  it  in  such  a  reasonable  way  as  sufficiently 
to  disting^sh  it  from  others  (f).  In  a  generic  charge  on 
rmterable  acts,  relating  to  the  character  or  course  of  life  of  the 
accused,  as  being  a  vagabond,  or  habite  and  repute  a  thief,  spe- 
cification'of  the  district,  county,  or  neighbourhood,  is  sufficient 
as  to  such  general  character  or  course  of  life  (g).  Where  the 
accused  olFers  a  proof  of  alibi  (that  he  was  elsewhere)  the  pro- 
secutor  must  bnng  a  special  and  conclusive  proof  of  the  time 
said  place  tff  the  deed  (k).  With  regard  to  the  timCf  it  is  the 
.practice  in  the  Court  of  Justiciary,  on  account  of  the  uncertain 
memory  of  witnesses,  to  extend  tne  charge  to  three  months ; 
the  deed  being  laid  as  done,  for  instance,  on  the  10th  day  of 
July  1815,  or  one  or  other  of  the  days  of  that  month,  or  of 
JuQe  immediately  preceding,  or  of  August  immediately  follow* 
^°g  (^)'  I^  ^  understood  that  the  same  latitude  is  usually 
taken  in  inferior  courts ;  sometimes,  in  the  case  of  recent  o£ 
fences,  only  one  month.  If  the  defence  of  the  accused  be  iiK 
dependent  of  the  particular  time,  the  prosecutor  need  only 
prove  the  fact  withm  the  time  libelled ;  out  if  it  be  a  plea  of 
aUbi  as  to  part  of  the  time  libelled,  June  for  instance,  the  pro- 
secutor must  endeavour  to  prove  the  fact  in  one  of  the  other 
two  months;  otherwise  it  must  be  presumed  to  have  taken 

(a)  Hume,  ii.  181-4.  (h)  Ibid.  184-191. 

(c)  Ibid.  10U6.  (d)  Ibid.  196-200.  (e)  Ibid.  200-3L 

(f)  Ibid.  SOS-7.  rg;  Ibid.  207-313.  (hj  lUd.  ftUI. 

(i)  Ibid.  213^ 
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place  in  the  month  to  which  the  alibi  applies,  and  the  proof  of 
the  Act  and  that  of  the  aUbi  are  to  l>e  weighed  against  each 
•dber  (a).  A  latitude  as  to  time  is  allowed  where  strictness 
coold  not  be  observed  without  inconvenience  and  risk  of  pre- 
venting justioe.  Thus,  a  complaint  for  reset  of  theft  need  on^- 
fy  specif  the  time  of  the  theft,  and  of  the  discovery  of  the 
goods  in  the  possession  of  the  accused,  without  the  time  when 
diey  first  came  into  his  hands  (b).  The  rule  of  setting  forth 
time  and  place  does  not  extend  to  the  circumstances  and  pre- 
sumptions to  be  given  in  evidence,  or  prevent  the  proof  of 
such  circumstances,  though  they  did  not  happen  within  the 
period  libelled  (c). 

It  is  common,  and  seems  proper,  where  the  complaint  is  in 
the  simpler  form  usually  employed  before  justices  (and  is  the 
uniform  practice  in  a  syllogistic  com^aint),  to  charge  the  aCf 
cused  as  guilty  art  andpart  of -the  offence.  This  includes  not 
only  accession  before  or  after  the  fact,  but  interference  at  per- 
petrating  it,  rendering  the  person  truly  a  principal.  It  obtains 
conviction  of  the  accused  as  an  accessory,  though  believed  by 
the  prosecutor  to  have  been  a  principal:  it  aUows  proof  by 
foots  and  circumstances,  though  different  from  those  in  the 
eomplaint :  it  frees  from  the  neoessi^  of  detailing  the  circum- 
stances :  and  it  secures  against  variations  of  the  proof  from  the' 
complaint,  as  to  the  manner  of  the  deed,  whicn  do  not  alter 
the  nindamental  charge  (d). 

The  complaint  is  signed  by  the  prosecutor,  and  sometimes 
it  is  signed  also  by  the  derk. 

A  list  of  the  names  and  desi|;nations  of  the  prosecutor^s  wit- 
nesses, signed  by  him,  is  subjomed  to  the  complaint.  This  i^' 
necessary  in  the  case  of  all  the  more  grave  offences,  and  seems* 
to  be  necessary,  or,  at  least,  proper,  in  all  cases  where  the  o£> 
fence  is  of  its  own  nature  a  crime,  and  not  a  mere  breach  of 
some  statutory  regulation  enforced  by  a  penalty  (ej, 

ra;  Hume,  ii  214.  r^;  Ibid.  210.  rp;  Ibid  2 IS,   . 

(dj  Ibid.  218-283. 

fej  See  Hume,  ii.  500.— Mackenzie  against  Gibb  and  others,  19th  July 
1817,  Books  of  jR4journal. — ^Erakine  against  Worsely,  14th  December 
1^18,  Ibid,  which  was  a  petition  and  complaint  for  an  assault,  and  the  want 
of  the  list  of  witnesses  was  one  of  the  grounds  of  reveisaL-^Feigussoii 
agidnst  Procurator-Fiscal  of  Edinburgh,  21st  June  1 819,  lind,  where  the 
Court  of  Justiciary  advocated  certain  proceedings  before  the  Shenffof 
Edinburgh,  for  resetting  a  stolen  rixig,  and  sustained  the  Ql]ti^<^<'°  ^^  ^® 
want  of  a  list  of  witnesses,  ^'  as  it  is  necessary,  both  for  the  due  infonna* 
^  tion  of  the  accused  and  the  regularity  of  criminal  procedure,  that  sum- 
^  mary  complaints  in  criminal  cases,  concluding  for  the  pains  of  law,  on 
^^  ehaxgea  exhibited  nearly  in  the  usual  form  and  style  of  indictments, 
^  should,  from  the  first  service  on  the  accused^  have  a  full  list  of  witnesses 
^  annexed  thereto." 
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8,  Procedure  on  complaint  (a). 

It  may  be  proper  to  premise  that,  where  die  offence  it  not 
of  a  very  petty  nature,  or  where  there  is  reason  to  sappos^ 
that  the  criminal  may  make  his  escape  if  he  have  an  opportu- 
nity, he  is  usually  arrested  for  examination,  examined,  and 
laid  under  bail  fen:  his  appearance,  before  the  complaint  is  pre- 
pared. (See  Arreet,  ^c. — Commiimeni  Jbr  trial.f^BmLJ 
Uy  thu  course  the  prosecutor  has  the  benefit  of  his  declaration 
as  an  article  of  evidence,  and  obtains  security  for  his  appear- 
ance. Sometimes  in  petty  cases  the  accused  is  arrested  or  dted 
for  examination,  not  as  a  preliminary  proceeding,  but  upon  the 
complaint  itself  as  the  first  step  of  pocess.  But  it  appears 
more  desireable,  where  examination  is  proper,  that  it  snonid 
take  place  before  the  complaint  is  presented,  and  should  be 
referred  to  in  it.  It  appears  that  such  examinations  cannot 
^ke  place,  even  in  petty  criminal  cases,  under  the  certificatioa 
of  being  held  as  confessed,  as  is  done  in  civil  cases,  but  that 
the  defencler  is  at  liberty  not  to  answer,  as  where  the  examina- 
tion precedes  the  presentment  of  the  complaint.  Such  exami- 
nations mfwt  be  taken  by  the  justices  personally. 

There  is  seldom  occasion  to  take  a  formal  precognition  of 
witnesses  in  cases  to  be  prosecuted  before  justices.  The  pr»- 
flocutor  merely  inquires  what  they  know  of  the  matter  in  ques- 
tion before  he  cites  them,  and  tiuces  a  memorandum  of  it. 

When  a  complaint  has  been  presented  in  the  case  of  acts 
fruly  of  a  criminal  nature,  e,  g.  theft,  violent  assaults,  &c.  or 
where  the  accused,  is  in  custody,  or  where  it  appears,  upon  any 
other  ground,  to  the  justice  to  whom  the  complaint  is  present- 
ed, that  it  is  advisable  to  dispose  of  the  case  at  once,  a  deli- 
verance is  given,  granting  warrant  to  constables  for  serving  the 
IMScused  witn  a  copy  of  the'complaint  and  of  the  list  of  witnesses, 
Und  for  citing  him  to  appear  personally  at  a  certain  time 
and  place,  to  answer  to  the  charge,  and  for  citing  witnesses  for 
both  parties,  for  the  same  time  and  place.  (For  the  manner 
of  doing  which,  see  the  Dufy  of  a  Conetabk,  and  the  forms  an- 
|iexed  to  this  article.) 

If  the  pursuer  fail  to  appear  at  the  diet,  or  to  inrist,  and  the 
^tefonder  appear,  the  justices  dismiss  the  complaint,  and,  if  pro- 
^r  in  the  circumstances,  award  expences. 

If  the  defender  fail  to  appear,  warrant  is  granted  for  appro- 
hendin|[  him,  and  for  committing  him,  till  he  find  bail  to  ap- 

fa)  For  the  procedure  before  Sheriffs  in  aggravated  cases,  see  Hume,  iu. 
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pear  al  all  diets  of  ooort ;  and,  in  addition,  if  be  have  found 
bail  to  appear  at  calling  tbe  caiue,  it  is  dedaxed  foifeited,  and 
is  leried  6om  tbe  -cautioner  1^  tbe  prosecutor.  In  certain 
petty  offences,  as  noticed  under  those  omnces,  the  justices  are, 
by  special  statute,  authorised  to  hold  the  deftoider  not  appear- 
ing as  confessed.    (See  Breadi  of  the  Peace^  Sfc.) 

On  the  parties  both  appearing,  the  same  course  is  f(dIowed 
as  in  other  criminal  courts  in  this  country  proceeding  without 
s  jury.  The  complaint  is  read.  If  there  be  any  objection  to 
the  citation,  on  the  ground  of  any  discrqiancy  between  tho 
copy  served  and  the  record,  or  otherwise,  or  any  other  preli- 
minary olgection,  it  is  disposed  of.  The  defen(kr  is  asked 
whether  he  have  any  olnection  to  the  relevancy  of  the  com- 
plaint ;  and  if  anj  such  omection  be  stated  by  him,  or  occur  to 
the  court,  it  is  disposed  of.  If  tbe  complaint  be  relevant,  and 
whether  an  objection  to  it  have  been  staled  or  not,  an  interior 
eutor  is  pronounced,  finding  it  to  be  relevant,  and  allowing  a 
proof.  The  defender  is  then  asked  by  the  court  whether  he 
is  guilQr  or  not  guilty.  If  he  plead  guilty,  judffment  is  pro- 
nounced, ordering  a  certain  punishment.  If  he  plead  not 
guilty,  the  nature  of  his  defence  is  stated,  so  that,  if  it  be  not 
a  mere  denial  of  the  libel,  the  complainer  may  have  it  in  view 
ki  leadmg  his  poof*  The  proof  for  the  complainer  is  then 
led,  indudtnff  the  reading  of  the  previous  declarations  of  tbe 
defender,  if  he  emitted  such.  The  proof  for  the  defender,  if 
he  have  any,  is  then  led.  If  the  complainer  wish  to  make  any 
observations  upon  the  proof,  they  are  then  made  verbally. 
And  the  defender  may  make  such  obsarations  verbdly  as  may 
occur  to  him  in  answer  to  the  observations  for  the  complainer, 
and  upon  his  own  proof,  if  he  led  such.  Upon  advising  all  of 
which,  judgment  is  pronounced. 

If  the  case  be  delayed,  on  being  brought  into  court  the  de- 
fender may,  if  necessary,  be  laid  under  bail  to  appear  at  all 
diets  of  court. 

In  very  petty  cases,  particularly  offences  created  by  statute. 
If.  g.  shootmg  without  qualification,  fishing  in  forbidden  time, 
&c  a  deliverance  is  usuallv  given  for  serving  the  complaint 
upon  the  accused,  and  for  nis  giving  in  written  answers  to  it, 
within  a  short  specified  time.  Sometimes  also  replies  are  or- 
dered, when  the  answers  seem  to  require  it  Those  and  all 
plead^ags  ought  to  be  signed  by  the  party  or  his  procurator. 
If  the  defender  do  not  admit  his  ^ilt,  the  justices  aQow  a 
proof  on  a  certain  day,  andf  on  advising  the  proof,  pronounce 
ju^ment* 

Whichever  of  those  courses  be  followed,  a  competent  time, 
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iocpvdiag  to  the  dxcuttstoices  of  the  caie»  ooffht  to  be  lUowedl 
|o  the  aociueil,  for  his  deGenee  (a)f  e.  g.  48  hoiin,  4  days,  8 
daysy  ^c.  Ajod  during  the  proceedings,  a  reasoni^e  applies, 
tion,  by  the  accaaed^  m  delay»  is  not  refiised. 

In  the  commencenient  of  the  proceedii^gs,  th|^  is,  iipon  the 
defender  being  brought  befirae  the  judge,  wheve  that  course  i^ 
followed,  or  in  his  answers,  where  that  course  is  followed,  he 
imist  offer  any  ol^jectiona  which  he  may  have  to  the  rdevoncgf 
of  the  charge;  that  is,  that  the  &cts  as  statedin  the  oomj^aint 
do  not  amount  to  a  crime,  or  to  the  crime  charged,  or  that 
they  are  not  stated  with  sufficient  precision,  &c.  It  is  the 
duty  of  the  jud^  himself  to  attend  to  the  relevancy ;  and,  if 
he  pbferve  the  irrelevancy,  when  the  complfdut  is  first  pre« 
sented  (o  him,  he  ought  to  dismiss  it  at  once,  without  even 
calling  the  defender.  If  the  charge  be  dismissed  as  irrelevant, 
the  prosecutor  may  bring  another  ii^  better  form,  unless  the 
90cu8ed  have  run  his  letters,  and  the  time  have  expired*  (See 
Liberation.)  There  ought  to  be  an  express  findii^r  of  the  re- 
levancy of  uie  pharge  in  the  interlocutor  allpwing  tne  proof  to 
proceed. 

*  The  psities  give  a  note  of  the  witnesses  whom  they  wish 
dted  to  the  constable^  who  ought  to  cite  them  on  ^reasonable 
potipe.  Ndther  in  criminal  nor  in  dyil  cuses  can  a  witness  be 
ipited  beyond  the  jurisdiction  of  the  judge  granting  the  warrant 
pf  citation ;  nor  can  a  witness,  living  within  the  jurisdiction  of 
Ik  judge,  be  qoinpeUed  by  him  to  go  into  another  jurisdiction^ 
to  bear  evidenpe*  If  the  witness  be  necessary,  application  must 
be  made  to  the  Supreme  Court  to  inteijpose  tneir  authority. 
If  the  witness  (wheth^  ip  a  criminal  or  m  a  civil  case)  do  not 
Uppear  on  the  dii^  appointed,  a  secopd  irarrant  p^  dil^fenoe  is 
sranted,  containmg  a  command  \o  the  officer  to  appr^end 
nim  and  bring  him  beforo  the  court  (bj>  The  expence  of  wit- 
nesses piust  be  defrayed  by  those  adducing  them,  which  the 
court  modifies  so  as  to  cover  the  reasonable  expences  incurred 
)i>y  thein.  If  they  render  a  second  diligence  necessary^  they 
must  defray  their  own  char^.  (See  Proofi'^Arrutf  ^c.  sect. 
In  another  piut  of  unit^  kingdom.) 

In  criminal  cases,  the  prooioug]it  to  be  taken  in  presence  ^ 
the  court  and  of  the  iM^cttsed  (c). 

(a )  L.  FuUarton  against  Ear)  of  Kil^namopk,  19th  Nov.  1714 ;  Balr. 

r^;  Erskine^  iv.  i  so. 

(c)  M'AUlflter  and  others  aaainat  Frocuntor-Fiscal  of  Lanarkshire,  99d 
June  1812,  in  Court  oi'  Jiisti&iy ;  Fao.  ColL  where  the  accused  were  in 
absence  tried,  and  sentenced  to  imprisonment  and  fine,  at  commpo  law,  f$k 
combination  and  mobbing.    Suspensioa,  liberotion^  and  iAterdlctj  Fexgusu 
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The  pvoof  18  taken  in  writing,  in  ceees  in  which  ihe  judg« 
ment  or  the  justices  may  be  renewed ;  not  unially  in  other 


The  pioceedings,  after  the  complaint,  and  answers  (if  an- 
swers ha^e  been  ordered),  are  usually  viva  voce.  Where  a 
point  of  law  occurs,  the  court  may  sometimes  desire  to  see  it 
discussed  in  writing ;  but,  in  general,  long -written  pleadinj^s 
ought  to  be  discounged  (m).  In  particular,  no  wntten  &- 
Gttssion  on  the  proof  taken  ought,  in  the  ordinary  case,  to  be 
allowed.  A  paper  cannot  be  received,  unless  previously  or* 
dered  bv  the  court :  nor  should  it  be  considered  by  the  justices^ 
unless  lodsed  with  the  clerk  and  marked  by  him. 

When  the  proof  and  discussions  are  concluded,  the  justices, 
either  at  the  time,  or  after  making  avizandum,  where  the  case 
requires  time  for  consideration,  pronounce  a  judgment  acquit- 
ting  the  accused  or  ordering  a  certain  punishment.  When  the 
punishment  is  a  fine,  the  judgment  commonly  authorises  im-. 
prisonment  till  payment.  When  it  is  a  pecuniary  penidty  un. 
der  a  statute,  not  pointing  out  a  particular  course,  e.  g.  shoot- 
ing  without  quaUhcation,  fishing  in  forbidden  time,  &c.  (he 
judgment  commonly  directs  the  penalty  to  be  levied  by  poind- 
ing  and  arrestment. 

The  expences  of  a  criminal  prosecution  are  usually  awarded 
Mainst  a  private  prosecutor  whose  complaint  is  dismissed, 
where  the  court  think  the  prosecution  malisons  (b);  and 
ecHuetimes,  in  unfavourable  cases,  they  are  awarded  against  the 
procurator^scal  giving  his  instance  (c).  They  are  usually 
awarded  against  the  accused  fined  at  the  instance  of  a  private 
prosecutor  (d) ;  and  in  some  inferior  courts  at  the  instance  of 
the  procurator-fiscal  (e)  :  and  a  course  often  followed  is  under* 
ptood  to  be  to  award  a  slump  sum  for  fine  and  expences,  and  to 
imprison  till  payment  of  that  sum  (f).  When  the  expences 
caD^ot  conveniently  be  modified  in  the  judgment,  th^  are 
fouiid  due  generally,  and  an  account  ord&red  to  be  given  in, 
frhich  is  modified  and  decerned  for  by  a  subsequent  interlocuF- 
tor. 

0on  and  otberB  against  Murdoch,  6th  August  1815,  Justiciary  Recoids; 
where  certain  persons  having  been  fined,  under  a  local  road  act  for  Ajrl 
shire,  46  Geo.  III.  c.  28,  sect.  47^;  and  some  of  them  having  had  their 
ffoods  advertised  for  sale  under  a  poinding ;  and  others,  who  had  not  goodsL 
Eavinff,  under  the  act,  been  imprisoned  to  compel  navment ;  the  Court  sus^ 
pendc^  the  proceedings,  principally  on  the  nouna  that  those  persgps  were 
absent,  both  when  the  evidence  was  led,  and  when  the  judgment  was  pro- 
nounced. 
r«>  McAllister,  ftipra.  r&>  Hume,  ii.  194.  (e)J\A^e^ 

(d)  Ibid.  47S-4.  f  O  An  instance  in  Hume,  ii.  474.  (f)  Ibi& 
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In  crimiiial  procefls  no  jodgment  of  oonTicdon  or  pankh- 
ment  can  be  pronoonoed  except  in  presence  of  the  accused, 
not  even  imposing  a  fine  for  a  pet^  assault,  or  die  like  (a). 
Where  the  accused  is  not  in  attendance,  a  prerions  order  is 
given  for  his  appearni^  at  a  certain  time,  when  judgment  is 
pronounced.  If  he  fail  to  appear,  he  is  arrested  as  formerly 
mentioned. 

It  has  been  found,  that  if  the  pmeedings  themselves,  before 
the  justices,  have  been  regular,  it  will  not  be  fatal  to  the  judff^ 
ment  that  the  record  of  it  is  not  quite  full  and  r^ular,  provid- 
ed it  be  intelligible  (b).  But  still  justices  ought  to  endeavour 
to  express  their  judgments  as  correctly  and  regularly  as  pos- 


The  jud^ent  must  be  agned  by  two  justices,  or  by  the 
justice  who  is  chosen  preses,  if  more  than  two  be  present ;  and 
dl  judicial  steps  of  procedure  ought  to  be  so  also ;  but  inci- 
dental orders  or  warrants  arc  usually  signed  only  by  one  jus- 
tice. 

Where  the  judgment  orders  imprisonment  as  a  punishment, 
it  is  executed  immediately.  The  same  course  is  followed  where 
Ae  imprisonment  is  ordered  to  enforce  payment  of  a  fine,  at 
least  n^ere  the  escape  of  the  accused  is  apprehended.  In 
other  cases,  at  least  where  the  fine  is  high,  an  interval  of  a 
iew  days  is  sometimes  allowed  at  the  discretion  of  the  Court, 
in  order  to  give  time  to'raise  the  money,  or  to  get  the  judgment 
reviewed.  Where  the  judgment  authorises  poinding  and 
arrestment,  as  is  the  usual  course  fi^r  penalties  m  statutes  not 
pointing  out  a  particular  course,  there  is  commonly  an  interval 
of  eome  days  allowed  before  extract,  diflering  in  different 
counties. 

All  *<  criminal  judges^  must  take  the  proof  and  pronounce 
judgment  with  open  doors  (c). 

For  the  procedure  specially  appointed  for  certain  petty  of- 
fences, see  those  offences. 

For  imprisonment  for  damages  along  with  punishment,  see 
aect.  Civil  Cases. 

See  CaurU.'^Parties.'^Punishment.'^Review. 

II.  In  civil  cases. 
There  axe  one  or  two  sets  of  cases  of  a  civil  nature,  com* 
petent  before  the  justices,  independently  of  the  small  ddbt  act. 


fa)  McAllister,  «upra.— Hume,  ii  6&  500. 

(bj  Bnmdford  against  Nicholson,  Uth  November  1807- 

fej  1699,  c.  27 — Hume,  ii.  397 — By  special  authoritj,  the  Court  of 

^fttsticiary  may  dose  doors  in  cases  of  rape,  adultery,  and  Che  lUte,  tending 

to  corrupt ;  1693,  c  27 ;  Hume,  ibid. 


(See  JtaUceSf  wed.  Partitulan  hot  in  Cdminisflioii.)  These 
ere  omducted  m  a  maimer  rety  analogous  to  criminal  cases. 
And  many  of  the  parttcolars  which  have  been  mentioned  as 
anplicabk  to  tho«e  cases  (and  which  need  not  be  repeated)  are 
also  applicable  to  these. 

It  may  be  proper  to  mention  here  that,  as  a  dvil  daim, 
(hough  founded  upon  a  crime,  is  not  a  ground  for  imprisoning 
a  person  till  he  shall  find  caution  to  answer  (see  Imprison* 
ment)  so  neither  does  such  a  claim  authoriie  the  arrest  of  a 
party  for  examination  either  in  the  process  or  preparatwy  to 
process. 

Civil  oases  before  the  justices  are  usually  brought  into  court 
by  a  petition  or  claim,  which  narrates  the  grounds  of  claim, 
and  concludes  that  the  defender  should  be  ordained  to  satisfy 
it.  It  is  generally  (and,  it  appears,  properly)  signed  by  the 
pursuer,  or  his  procurator ;  sometimes  by  the  clerk. 

Answers  are  usually  appointed  to  be  given  in  to  the  petition 
within  a  short  time,  by  an  order  signed  by  a  justice.  And 
these  are  usually  followed  by  replies.  The  time  for  answering 
and  replyine  depends  upon  drcumstances.     It  is  commonly 

Those  papers  are  usually  drawn  and  signed  by  procurators. 

If  the  derender  fiul  to  give  in  answers,  he  is  held  as  con- 
fessed, and  decree  is  pronounced  against  him,  with  expences. 
If  the  petitioner  fail  to  give  in  replies,  the  justices  dismiss  the 
action,  with  expences. 

When  the  debate  has  been  concluded,  frequently  the  de-- 
fiender^B  judicial  declaration  is  taken  if  the  court  think  it  pro- 
per, and  sometimes  the  pursuer^s.  The  proper  use  of  the  de- 
daration  being  to  limit  a  proof  by  witnesses,  it  is  understood 
not  to  be  admissible  in  cases  where  such  proof  is  not  admissible ; 
for  example,  not  where  a  reference  to  oath  of  party  is  intend- 
ed from  the  first,  or  is  the  only  mode  of  proof  competent.  (See 
Proof)  It  is  usually  ordered  under  certification  that,  if  the 
party  refuse  to  declare,  he  shall  be  held  as  confessed.  It  seems 
to  be  understood  that,  in  a  dvil  action  founded  upon  a  fact, 
which,  if  prosecuted  criminally,  would  involve  the  party  in 
punishment  or  legal  infamy,  his  judicial  declaration  cannot  be 
taken  under  the  certification  of  oeing  held  as  confessed  (a)y 
without  the  competency  of  which  certification  a  declaration  in 
dvil  cases  ought  not  to  be  taken.  But  perhaps  there  may  be 
a  relaxation  of  this  rule  where  the  ofience  is  such  as  might 
have  been  referred  to  the  party'^s  oath  in  a  criminal  prosecu- 

(a)  See  Gordon  against  CampbeU,  28d  December  1800 ;  and  Niflbett  and 
Buchan  against  Cullen,  Ist  Febniarj  1811. 
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tion.  (SeeProqfi  sect  ConfrBikm.)  It  his  been  fiwuidtluit 
tiie  soBpected  aooomplice  of  a  fobbery,  who  has  been  received 
as  a  witness  for  the  crown  in  a  crumnal  pcosecation,  and  has 
thus  been  dischaiged  from  all  criminal  consequenees  of  the  o& 
fence,  may  be  judicially  examined  (under  the  certification  of 
being  held  as  confessed)  in  a  civil  action  against  him,  at  the 
instance  of  the  person  robbed,  for  the  recovery  of  his  pro- 
perty  (a).  The  judicial  dedaration  is  taken  either  in  court, 
or  by  the  derk,  or  a  justice,  by  eommission. 

If  enough  be  admitted  in  the  declaration  on  dther  side, 
decree  is  given  accordingly.  If  otherwise,  the  justices  (some« 
times  after  getting  the  allegations  of  the  parties  articulately 
stated  in  a  condescendence  and  answers)  allow  a  proof;  and 
either  appoint  a  diet  for  taking  it  themselves,  or  more  usually 

frant  a  commission  to  a  justice  <Nr  the  clerk  to  take  it,  and  to 
X  a  diet  for  the  purpose,  to  be  reported  on  a  certain  day.  It 
is  taken  in  writing.  It  is  taken  in  presence  of  the  parties  or 
their  procprators,  or  in  the  absence  of  either  party,  if  without 
good  diuse  he  fiEul  toappear.  If  the  party  fiul  to  lead  his  proo^ 
or  to  report  it  at  the  appointed  time,  the  term  (if  the  opposite 
party  desire  it)  is  circumduced,  so  as  to  prevent  his  leading  it ; 
unless  the  court  see  cause  for  prorogating  the  term.  On  the 
proof  being  declared  to  be  ccmduded,  or  the  term  circumduced, 
the  justices  make  avizandum  with  the  prooE 

When  the  proof  is  by  oath  of  party,  in  consequence  of  a 
reference  (which  may  he  made  by  the  other  party  personally 
present  in  court,  who  ought  to  sign  a  minute  to  that  efiect,  or 
by  hb  procurator  authorised  by  a  special  mandate  for  that  pur- 
nose  ;  see  Mandate,  sect  Advocate  and  Procurator)  a  diet  ia 
fixed  for  his  appearing  to  depone,  either  before  the  court  or 
before  a  commissioner ;  and  if  he  fail  to  appear,  he  is  heU  bb 
confessed,  and  is  decerned  against,  or  avizandum  is  made,  as 
the  case  may  require. 

When  the  propf  allowed  is  by  writ,  diligence  is  granted 
against  havers.  If  required,  first  and  second  diligeQce  is 
granted  to  compel  the  havers  to  exhibit  and  depone.  A  party 
majr  also  be  called  upon  by  the  opposite  part]^,  and  ordained  to 
exhibit  and  depone :  the  met  being  fixed  as  in  an  order  to  de- 
pone on  a  reference,  and  under  the  certification  of  bdng  held 
as  confessed.  It  is  understood  that  the  same  questions  are  usu- 
ally put  to  havers  examined  by  the  authority  of  inferior  courta 
as  to  those  examined  by  the  authori^  of  the  Court  of  Session^ 
(See  Commission  to  take  Proofs.) 

(q)  Jantaen  against  Easton,  8d  Febniarj  1814. 
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When  a  point  of  legal  difficulty  arifles,  the  Court,  if  they 
find.it  necessary,  order  informations  or  memorialB  upon  it. 
But  usually  there  are  no  written  proceedings  (nor  indeed  pro- 
ceedings of  any  kind)  other  than  the  petition,  answers,  and 
replies,  with  the  declaration  and  proof. 

During  the  proceedings,  a  reasonable  application  for  delay  is 
not  rejected. 

When  the  case  is  discussed,  the  Court  pronounces  judg« 
ments,  assoilzieing  the  defender,  or  ordaining  him  to  compW 
with  the  terms  of  the  libeL  The  party  who  preyails  is  al- 
lowed ezpences,  unless  where  there  is  some  strong  reason  a« 
gainst  it 

An  extract  of  the  judgment  is  given  out  by  the  clerk,  on 
which  execution  by  poinding  and  arrestment  proceeds.  There 
is  commonly  an  interval  of  a  few  da^s  between  judgment  and 
extract,  in  order  to  give  time  for  review.  A  dimsrent  interval 
is  observed  in  different  counties. 

Where  the  civil  interest  to  be  pursued  for  arises  from  a 
wrong,  it  is  sometimes  contained  in  the  same  libel  with  the 
criminal  charge,  and  carried  on  along  with  it.  As  to  the 
competency  of  justices  to  such  civil  actions,  see  Justices^  sect. 
Particulars  not  in  commission.  As  to  imprisoning  for  such 
civil  interest,  see  ImpriganmerU. 

III.  Forms  of  pboceedincs. 

1.  Complainijbr  an  AssauU. 

^*  Unto  the  Honourable  his  Majesty^s  Justices  of  jthe  Peace 

**  for  the  county  of 

<<  The  petition  of  A  B,  procurator-fiscal  of  court,  for  the 

**  public  interest, 

<<  Humbly  sheweth, 

<<  That,  on  the  day  of  or  one  or  other 

^*  of  the  days  of  that  month,  or  of  the  month  of 
^'  immediately  preceding,  or  of  the  month  of 
<<  immediatdy  following,  C  D"^  [design  him]  '^  did,  at 
<<  ,  in  the  parish  of  within  the  said  county, 

<<  violently,  and  without  provocation,  assault  and  beat  E  F^ 
[desiffn  bun]  **  to  the  effusion  of  his  blood,  with  a  stick  or 
^*  cuqgel.^  [In  those  cases  in  which  the  accused  has  been  pre- 
viously  apprenended»  and  a  declaration  taken,  which  is  to  be 
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founded  lipoti,  the  declaration  may  be  noticed  as  folkws,  along 
with  other  articles,  if  any,  which  are  to  be  prodaoed  in  evi- 
dence.]  **  And  that  the  said  C  D  having  bc«n  apprehended 
^  and  carried  before  6  H,^  [design  hini]^<*  one  of  his  Majesty'^a 
<*  justices  for  the  said  county,  and  examined  by  him  on 
^  did  emit  a  declaration  ;  which  dedaration,  and  also 

^^  a  stick  or  cudgel  therein  referred  to,  which  are  to  be  nsed  in 
*^  evidence  against  the  said  C  D,  will  be  lodged  in  the  handa 
^  of  the  clerk  of  court,  that  he  may  have  an  opportunity  of 
'*  seeing  the  same :  At  least,  time  and  place  foresaid,  the  said 
<'  E  F  was  beaten  to  the  efiusion  of  his  Mood ;  and  the  said 
*^  C  D  is  guilty,  actor,  or  art  and  part  thereof. 


*'  May  it  therefore  please  your  Honours  to  grant  warrant 
*^  for  imprisoning  the  said  C  D  in  the  tolbooth  of 
**  for  such  time  as  to  your  Honours  shall  seem 

*<  just,  and  to  fine  the  said  C  D  in  the  sum  of 
*^  or  other  suitable  sum,  payable  to  the  petitioner  for  the 
^<  public  interest,  and  expences  ;  and  to  grant  warrant  of 
<'  imprisonment  till  payment ;  or  to  do  otherwise  as  your 
*^  Honours  shall  see  cause. 

"  According  to  justice,  &(?. 

«  A  B,  P.  F.* 

[The  complaint  for  any  other  oflence  against  the  common 
law,  e,  g.  theft,  or  reset  of  theft,  may  be  in  dmilar  terms, 
muiatis  mutandis]. 

S.  Complaint  Jbr  Offencea  against  the  Game  Laws* 

"Unto,  &c. 

«  The  petition  of  E  F,^  [design  him]  "  with  concourse  of 
«  A  B,  procurator-fiscal  of  court,  for  the  public  interes  t, 

"  Humbly  sheweth, 

"  That  C  IT  [design  him]  «  did,upon  the 

«  day  of  ,  upon  the  private  com- 

"  plainer^s  lands  of  in  the  parish  of  » 

««  and  in  the  county  of  ,  kill  ,  although 

<«  not  qualified  to  kill  game  in  Scotland  by  having  a  plough^ 
*<  gate  of  land  in  heritage,  and  not  bavins  the  pennisaion  of 
*•  the  private  compkuncr,  the  proprietor  of  those  lands,  who 


PROCESS.  399 

*<  IB  80  qiulified ;  whereby,  in  terms  of  ihe  act  of  Parliament 
<<  passed  in  the  year  one  thousand  six  hundred  and  twenty-one, 
^*  chapter  thirty-one,  he  has  subjected  himself  to  a  fine  of  one 
<^  hundred  pounds  Scots,  one  half  to  the  piiyate  compkiner, 
^<  the  other  half  to  the  procurator-fiscal,  for  the  public  interest 
'*  And  fiwther,  that  the  said  C  D  had  in  his  possession,  and 
^'  carried  upon  the  day  of  ,  at 

^*  ,  partridges,  although  not  quali- 

'<  fied  to  kill  f;ame  in  Scotland,  and  not  having  for  that  effect 
'*  the  permission  of  a  person  so  qualified ;  whereby,  in  terms  of 
**  the  act  of  Parliament  passed  in  the  thirteenth  year  of  the 
**  reign  of  his  late  Majesty  Ein^  George  the  Third,  chapter 
*^  fifty-fourth,  he  is  liable  to  forfeit  the  sum  of  twenty  shiUinffs 
*^  sterling,  that  being  his  first  offence ;  one  half  of  the  said 
**  penalty  to  be  paid  to  the  private  complatner,  the  other  to 
**  the  poor  of  the  parish,  or  to  repair  the  high-roads  of  the 
<*  parish,  as  your  Honours  may  think  fit. 

**  May  it  therefore  please  your  Honours  to  grant  warrant  for 
<'  serving  a  copy  of  this  petition  upon  the  said  C  D,  and 
^'  to  appoint  him  to  lodge  answers  thereto  within  a  short 
**  time ;  and  thereafter,  upon  resuming  consideration  of 
<<  the  same,  with  or  without  answers,  to  decern  against 
**  the  said  C  D  for  payment  of  the  penalties  libelled,  and 
'*  for  expences  of  process ;  and  to  grant  warrant  for  levying 
*<  the  same  in  terms  of  la^r. 


^*  According  to  justice. 

«E  F. 
"  Concurrence  given  by  A  B,  P.  FJ^ 

[The  form  has  been  adapted  to  the  ordinary  case  of  a  com- 
plaint lKK>ught  by  the  proprietor  of  the  ground  trespassed  up- 
on. It  is  easy  to  adapt  it  to  a  complaint  by  others,  and  to 
other  cases  of  offence]. 

[Such  complaints  are  usually  presented  to  the  judge  ordi- 
nary ;  in  which  case,  a  conclusion  for  damages  for  the  tres- 
pass and  for  interdict  against  trespassing  in  ftiture  is  usually 
inserted]. 

S.  Warrant  to  Cite  Dtfenders  and  Witnesses, 

[Place  and  date.]  '<  The  justices  having  considered  diis 
^  petition,  grant  warrant  to  constables  for  serving  the  said 
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«  C  D  with  a  oopv  of  it,  of  the  fist  of  witnesaes,  iiid  of  thi< 
**  deliverance*  and  for  dting  him  to  appear  penonally  to  an^ 
**  8wer  to  it  at  ,  upon 

*<  at  o^dock,  and  for  dting  witneasea  for  both  par^ 

^  ties  for  the  same  time  and  place.^ 

«  G  H,  J.  pr 

[An  order  for  written  answers  is  usual  in  offences  against 
the  game  laws  or  the  like.     See  the  procedure  in  dvil  cases.} 


f 


4.  Citation  of  Defender. 

<*  I,  A  By  constable,  charge  you  C  D,  designed  in  the 
**  above  written  petition  and  deliverance,  to  appear  personally 
*<  to  answer  to  tne  same  before  his  Majesty '^s  justices  of  the 
*'  peace,  at  upon  at 

*'  o^dock.     This  I  do  upon  the  day  of 

^  before  these  witnesses,  G  H  and  J  E,^  [design  them.] 

<'  A  B,  Constable.** 

[This  is  annexed  to  a  copy  of  the  petition  and  list  of  wit- 
nesses, and  deliverance,  eacn  page  of  which  copy  is  also  signed 
by  the  constable.] 

5.  Citation  of  Witnesses. 

^*  I,  A  B,  constable,  charge  you  N  O^  [design  him]  **  to 
*^  appear  before  his  Majesty'^s  justices  of  the  peace,  at 
^<  upon  at  o^clock,  to  bear 

**  witness  for  the  complainer,^  [or  "  defender'^]  "  in  the  pe^ 
<<  tition  at  the  instance  of  E  F"  [design  him]  <<  against  C  D"* 
[design  hira.]    *•  This  I  do^  [as  above.] 

6.  EaectUion  of  Citation  qf  Defender. 

<<  i,  A  B,  constable,  upon  the  day  o^ 

**  years,  charged  the  above  C  D*, 

*^  defender,  personally  apprehended,  by  delivering  to  him  a 
<<  copy  of  the  above  complaint,  list  of  witnesses,  and  deliver- 
*^  ance,  and  a  copy  of  citation  subjoined,  bearing  the  date  of 
'*  the  delivery  thereof,  and  the  names  knd  designations  of  the 
^*  witnesses  hereto  subscribing,  present  thereat,^  [or,  *<  by  leav- 
<<  ing  a  copy,  &c.  with  his  wife  or  servant,  within  his  dwel- 
^  ling-house  in  R,  in  order  to  be  ffiven  to  him,  because  I 
«  could  not  apprehend  him  personally^] ;  [or,  *'  by  leaving 
*<  a  copy,  &e.  m  the  lock-hole  of  the  most  patent  door  of  his 
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M  dwdliiigJioiifle,  after  giving  dx  audible  knodu  thereat,  be- 
*<  Gaale  I  codd  aeillier  mpmAmA  him  persondl/^  itor  set 
*<  acoeis  to  the  hodte,^  as  the  case  msf  be]  **  to  appear  be- 
**  fere  hia  MBjCBtfn  jdstidea  0/  the  peace,  at 
« upon  at  o'thAf  to  lUiswer 

•<  in  thtf  dhore  eompUdnt    This  I  <fid  befbte  these  titnasfee^ 
<<  6  H  and  J  K^"  [deaigB  them.] 

•<  A  B,  CmsuUk"* 

*«  G  H,  iritnte.^ 

«« J  K,  iritness."* 

7.  E^eetidioti  cfCUtSofi  qfWitntiiei. 

(Insert  after]  «  id  answer  in  the  abote  eomplaiht^'i-**  And 
aUo,  tipoii  the  day  of  Uw^ 

<*  iiilly  charged^  I  name  and  design  the  witnesses]  ^|  to  appeal^ 
'<  before  the  saia  justices,  time  and  place  foresaid,  to  beaf 
<*  witness  in  the  above  comphunt ;  and  that  by  ddiVering  ttf 
'<  each  of  them,  personally  apprehended^  [dr  as  the  case  mi^ 
be]  <<  a  copy  of  ettation  to  that  efeeti  bearing  the  datei  be. 
[as  above.  J 

&  Reading  (ke  eomjflUAmi^  aiiid  dU^^ 


•*  Ai  ^  the  .        day  oi^ 

*<  one  thousand  ei^t  hundred  and  i^ears,  befove 

•<  G  H  and  J  K,  Esquir^  iWo  of  his  itf^es^^s  justices  ^ 
^  thepeace  for  the  county  of 

**  The  domplainer  present,  and  ^  as  his  pro^ 

^  curator,^  [of  as  the  case  may  be]  <<  and  produced  the  eom^ 
**  phdnt,  execution  of  service  thereof  on  the  defender,  and 
**  execution  of  citation  of  witneteesj  dedaralion  of  the  dsftsi 
^  der,  and  articles  libded. 

*^  The  defender  also  present,  and  asr 

**  tlb  procurator,^  [or  as  the  cascT  may  be][  <^  andl  produced 
<<  execution  Mainst  witnesses,  and  alstf  the  following  articles^ 
<*  lis^  be'  fottn£d  upon  by  bim.^    [Menrtiott  lihe  artides:] 

^  The  complaint  wsto  read  over  to  A%  defitoder/ 

**  It  Was  objected  for  the  JefendEer^  (^Insert  any  objection 
to  the  citation,  or  other  preliminaSry  olgection,  if  there  be  suchy 
with  the  answer  to  Jtl 

"  The  justices  leaving  ebnddered  the  objeetiens  and  the  an^ 
«<  swers  to  them,  repel  the  olgectiqns^  [or  **  sustain  the  oW 
<<  jections,  and  ditoiss  the  templaintr) 


jm  fjiwrn- 


• 


It  was  objected  fi>r  the  defender  to  t^  selentnqr  ^  ^ 
oomplsiiit,^  [Insert  any  ohiection  to  'Uie  rdevancy  wliidi^ 
may  1)e  stated^  if  these  be  sficliy  with  the  anaw^n  lo.  it.] 

^<  The  jusdoes  baying  conndered  the  oomplainty  with  the 
<<  objections  and  the  answers,  repel  the  otgectiona,  find  the 
«  compbdnt  relevant,  and  aUow  to  the  complaixier  a  pnoof  of 
<<  the  compkint,  and  to  the  said  C  D,  defender,  a  proof  of 
<'  all  fiusts  and  dbreiunstanoes  lei)dUuD|(  to  ezcidpfte  him,  or  to 
«  aUeriate  his  gujlt,^  [or,  <<  sustain  the  objectioDS,  and  dis- 
<<  mias  the  oommaipt  as  irrdevap^'']  . 

ilf  any  pbjectjon  tp  th^  releyanqr  occor  to  the  jnatioes, 
^  lout  being  stated  by  the  defender,  ^^  The  joatices  haTing 
<'  considered  this  complaint,  in  nsspeet  of  ^  (state  tke  groundQ 
*^  difloniss  the  complaint  as  irrelevanL^] 

rEven  although  no  olgection  to  die  rdevancy  of  the  com- 
plaint be  stated  by  the  defender,  there  ought  to  be  an  inter- 
locutor finding  it  relevant,  and  allowing  a  proof:  **  The  jus- 
<<  tices  having  considered  this  compliunt,  find  it  relevant  to 
^  infer  the  pains  of  law,  and  allow  to  the  complainer  a  proof,"* 
fcc  [as  above.] 

10.  Pka  qfihe  d^ender. 


<<  Hie  defender  being  judicially  interrogated  by  the  jus- 
^  tiees,  whether  he  is  guilty  or  not  guilty,  he  declares  that 
M  he  is  gpoilw,*"  [or  <<  not  guilty,^]  <<  and  declares  that  he  can- 
^  not  write,    [if  it  be  so.] 

«*  G  H,  J.  pr 

«  J  K,  /.  pr 


11.  ExamkuUion  qf  witnesses^  if  the  defender  do  noiflcad 

guOty. 

^  Compeared  N  O,  a  labourer,  residing  at  , 

^*  in  the  parish  of  ,  and  county  of  , 

*<  a  witness  for  the  complmner,  who,  being  solemnly  sworn. 
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IPKgked  of  invito  ml  partiii  ooiIm4»  cmMifldl  mA  ivtarditL. 
^  gsifld,  deponed  [iMBfil  hb  mkmtiBti\i  <'  litimK)g«ftedt  for 
*<  the  defender,^  [insert  his  stat^mettt  upw  being  cron-tz^ 
amiiwdJL  <<  All  ynddi  he  depones  to  be  truth,  as  lie  shaQ 
<«  nnrer  to  £kid.^  ^  And  depotieB  thut  he  cannot  writew^  fif 
itbesal  ^ 

«  G  H,  J.  P.* 

'«  Compeoed  P  Q,"*  &e. 

18.  Jfimife  concluding  (kepro^. 

^  l]1ie  dedaration  of  the  defender  was  then  xem^  ad  did 
'<  oomphuner  declared  his  proof  to  be  ebnduded.^  > 

•*  A  B,^ 
«  (J  H,  /.  P.'* 

«j.k,j:p.*  . 

<<  Hie  defender  declared  that  he  had  to  eiddaice  to  a^ 
«  duce.^ 

«« <J  H,  J.  pr 


[or]  <<  The  followbg  proof  was  actdticed  l^  the  defender."^ . 
*'  Compeared  R  S,^  &c*  6c.  &c« 

<«  The  defender  dedared  hh  proof  to  bo  oundttded.'* 

"CD." 
«  6  H,  J.  pr 
*«  J  K,  J.  pr 

18.  Judgmeni. 

* 

[Place  and  diite.J  <'  The  iustieea  havuig  Milidered  the 
'*  above  complaint,  with  the  jadudal  admission  of  his  ^nilt  bjr 
<<  C  D,  the  ^defender,  find  the  CdrnpUbi  iwoven  b;^  ms  iudi^ 
<<  dal  admisdon,^  [or,  ^  The  jnetices  having  conddered  thef 
*^  above  ccmiplaint,  with  the  proof  led  fer  the  OomphdniSr,  and 
<<  the  proof  led  ia  exculpation,  find  the  complaint  proven^] ) 
*^  and,  therefore,  sentence  and  a^udge  the  said  C  U,  defend* 
*<  er,  to  be  confined  in  the  tolbooth  of  for  the 

''  period  of  from  this  date ;  and  grant  wam^nt 

C  c  2 
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H 10  coMlflbki  4o  maupcgrtt  him  m  duU  tolMoll^  th^  hotftn 
^  whcmof  are  hftankj  oidand  to  reoei?e  and  dotoin  iuii  fiw  the 
<<  Mttd  period  Twwtlmgly*^ 

«  6  H,  J.  P.^ 
<«  J  K,  J.  P.^ 

[or]  <*  Fbd  die  defender  not  goil^ ;  end,  therefere,  ae- 
<<  fldUiie  him,  and  dienies  him  firom  the  bar,^  [or]  *'  find  the 
^*  oomi^nt  not  proven ;  and,  thcrefiire»  ataoilsie  mt  defender, 
*'  and  dismiBs  him  from  the  bar."^ 

"  G  H,  /.  pr 

«JK,y.  PL" 

Sor]  ^^  The  jnatioeB,  &c.  and,  therefiire,  fine  and  amerciate 
he  Mod  C  D,  defender,  in  the  sum  of  ster- 

**  liqg,  fmjMd  to  the  com^ainer,  fer  the  imblic  intoest ;  and 
*^  grant  warrant  to  oonataolea  to  commit  nim  to  the  tolbooth 
<<  of  the  keepers  whereof  are  herefaj  ordered  to 

<«  reoeire  and  detain  him  till  payment  of  it,^  [or,  ^<  lor  the 
'<  period  of  from  this  date,  unless  payment 

'<  shall  be  sooner  made."^] 

«  G  H,  /•  pr 

^jK,j.pr 


Sori 
be' 


[or]  <<  The  justiees,  be.  and  amerciate  the  said  C  D  in 
sum  of  of  penalty,  to  be  applied  according 

<*  to  law,  and  of  expences ;  and  grant  warrant  to 

<<  constaUes  fer  instant  execution  by  arrestment,  and  for  poind- 
<<  ing  upon  a  diarge  of  fifteen  days.^ 

«  G  H,  J.  P.'* 
«  J  K,  J.  pr 

14.  Claim  Jar  Wages. 

<<  Unto  the  Honourable  his  Miyesty^s  justices  of  the  peace 
««te  the  county  of 

<«  The  petition  of  A  B"*  [design  him] 

<<  Humbly  sheweth, 

*<  That  the  petitioner  was  engaged  by  C  D^  [dengn  him] 
<<  to  aei^e  him  in  the  capacity  of  ,  for  half  ».year 

<<  from  Whitsunday  last,  at  the  wages  of  pounds 

<<  ateiling  for  that  time,  payable  at  Martinmas  nett ;  but  that 
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*<  the  «aid  C  D  dismissed  ihe  peddoner  from  his  service  on 
'*  withottt  cause,  and  refuses  to  pay  him  wa^ 

<<  (inr  the  said  half  year,  and  reasonaUe  board  during  the  penod 
*'  of  his  engagement  nnezpirad  when  he  was  so  dismissed. 

**  May  it  therefore  pleaae  your  Honours  to  decern  and  or- 
<«  ran  the  said  C  D  to  make  payment  to  the  petitioner  of 
^  the  said  sum  of  for  wages,  of  the  sum  of 

*^  for  board,  being  shillings  per  wedk 

<<  of  the  neriodunemired  of  his  sendee  when  so  dismissed^ 
«« and  or  the  sum  of    •       or  other  fit  sum  of  ezpenees.** 


[A  copy  of  the  petition  and  of  the  deliyerance  upon  it,  is  or. 
deied  to  be  served  on  the  defender,  and  he  is  ordered  to  lodge 
answers  in  the  cletk^s  hands  within  a  competent  time,  and  re., 
plies  are  also  ordered ;  uw  such  other  course  is  followed  as  is 
customary]. 

[When  the  proof  is  to  be  tak^n  on  commission,  the  court, 
in  their  interlocutor]  <<  erant  commission  to 
<<  to  take  the  said  proor  any  lawful  day  between  this  date  and 
«<  ,  to  be  then  reported ;  ea^h  party  giviw 

<<  days  netioe  to  the  other  of  his  ivooeeding  to  lesd  his  prooT* 
[or  the  Court  araoint  a  diet  for  the  cominissioner  leading  the 
pcoo£    It  may  be  reported  in  the  form  under  Commission]* 

15.  Judgment  on  daim. 


[Place  and  date].  **  The  justices  having  considered  the 
<<  above  petition,  answers  thereto,  replies  andjxroof  adduced,** 
[or  as  Uie  case  may  be]  <^  find  the  said  C  D  haUe  to  the  said 
^<  A  B  in  the  sums  of  ofwi^es,  of  board, 

**  and  of  eipences  of  process ;  ordain  him  to  make 

«*  payment  thereof;  and  decern.^ 

«gh,j:p. 

"JK.J.P. 

For  proceedings  under  the  Small  DeH  Act,  see  that  title. 
See  ksvkw.'^Pariies. 
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PBOFANITY. 

I.  TnatASTE  pwBAiEtxa. 

JusTicxs  of  the  peace  are  entrusted  with  the  execution  of 
jhe  iawB  against  pranne  sweaitefe  (a).  The  pecuniaiy  penal- 
fiea  are  for  each  mence,  fo  a  noUeoanm  L.90  9^»ts ;  aharon,5B0 
inetks ;  a  gentleman^  heri^r,  or  burgess,  10  merks ;  n  yeoman, 
40  shiOings  Scots ;  a  senrant,  SO  shillings  Scots ;  a  minister, 
/me-fifkh  of  hi9  year^  stipend  (without  prc^tidiee  to  other  jpro« 
ceedings  against  the  minisler) ;  and  all  others,  net  speciaily 
mentioned,  according  to  their  quality  and  deg|ree.  A  half  of 
fhoae  penidties  is  to  be  applied  to  pious  uses  in  the  {mriah  in 
which  tbp  offender  resiifes,  or  ibe  offisnee  was  eemviitted ;  » 
quarter  to  the  informer  and  prosecoter;  imd  the  remainsng 
quarter,  in  the  first  place,  to  satisfy  lihe  oonstrikte  or  other  per- 
son who  has  been  employed  to  bring  thooflbnder  to  justle^  the 
rest  of  it  to  pious  uses,  or  to  satis^  the  constables  fpt  Aeircidier 
services,  at  the  discretion  of  the  ^iistices  (bj.  The  justices  are 
directed  to  apply  the  hiws  ftr  eoipbrfd  pam^  which  are  appli- 
fable,  and,  in  case  of  inability  lo  pay  die  fines,  ioap|riytlwe«r- 
poral  pains  (c).  Those  corporyu  pwis,  accerding  to  dM  elder 
statutes  C^Jf  ^n  chiefly  Iihes6  of  impriionmeiit  wd  settb^  in 
the  atoos  or  nigs  i  or,  in  case  of  great  obatinacy,  fanoali- 
taenl  (e).  (See  Punkkment.^  Wives  pre  to  be  ponished  no- 
coiding  to  the  quality  of  thdr  hpsbfoids ;  and  hndMOids  ten  to 
be  liable  for  the  ^es  of  their  wives  (f).  Any  person  may 
prosecute  (ff^. 

It  is  beheved  that  there  has  p^  ibr  a  long  time,  been  a 
pfosecutiop  f^  dris  eftuce. 

n.  ScOFFXira  AT  |lKllI«lor|l. 

^wstliM  of  t|ie  peace  are  directed  to  Inflkt  die  same  pttii. 
0ee  as  fof  sweatm^,  on  those  ^  fiio  diaA  be  mockers  «r  re- 
^  proacherfi  of  piety  and  the  exefvise  dieraoi?'  (hjy  ^  whidi 
*^  wards  seem  to  reach  all  reviling,  scoffing  at,  and  reproaching 
f  <  of  the  efl^lished  church,  i^  ordinances,  discipline,  or  wor- 
f*  ship.  The  siiine  thing  is  mentioned  as  a  )niown  ofience  in 
'<  diese  stiattttes,  1680,  c.  ISfr;  1696,  &  ffib ;  1701,  e.  11.  In- 
^*  deed,  it  is  not  to  |)e  doubted  thfit,  even  A  eammon  laiw,  |dl 

fmj  166],  p.  39,  (bj  1661,  c.  la— 1661,  o  3a. 

(cj  1661,  c.  3&'  (dj  1651,  c.  16 — 1661,  c-  lOS. 

(ej  Hume,  L  663.  ffj  1661,  9.  .1& 

(gj  1C96,  c  31 — ^pifr-lS  Ceo.  II.  c.  81,  seema  not  to  e&tend  to  ScoU 
JaiuL  (hj  1661,  c.  38. 
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^  WgtAuiote  (tf  tbe  ma^strate,  as  dcahdaloug  indecencies ;  and 
^<  ore  ptOHshaUe  tdth  we  same  censures  as  those  appointed  by 
**  the  statttfes  against  cursing  and  swearing^  (a).  There  is 
the  Same  piovision  here  as  in  the  case  of  smaring,  with  regard 
to  corporal  pains,  whres  ofiending,  and  application  of  penaltieg. 
(See  Blaspiemjf.) 

III.    DiSTU&BING  PUBLIC  WOKSHIP. 

This  is  not,  like  the  two  preceding  offences,  expressly  pat 
under  the  cognisance  of  justices  of  uie  peace.  At  the  same 
time,  there  seems  no  reas<m  to  doubt  that  they  may  competently 
punish  any  inferior  instance  of  such  an  offence,  with  fine  or  im« 
prisonment,  as  a  public  indecency  and  breach  of  the  peace,  and 
lay  the  offender  under  surety  of  the  peace,  or  for  his  good  be- 
haviour ;  and  that,  in  more  aggravated  instances,  they  may 
take  the  necessary  steps  for  having  the  offender  tried l)y  a  nigher 
ceort  (See  Arrest,  ^c.)  The  disturbance  of  any  congregii* 
tion  of  tolerated  diswnters  seems  as  little  entitled  to  imimmty 
as  the  disturbance  of  a  congregation  of  the  fSstablished  ^urch, 
(See  Noncon/brtnUts*) 

IV.  Breaking  of  Sunday. 
Justices  of  the  peace  are  dir^ted  to  execute  the  laws  against 
Sabbath  breaking,  and  to  levy  the  penalties,  to  be  apphed  as 
those  for  swearing  (6).  Any  person  may  prosecute  (cj.  *\To 
secure  tihe  due  observance  of  the  Lord^s  Day,  we  have  a  long 
succession  of  statutes  (d)y  m68t  of  them  passed  after  the  Se- 
formation ;  which  prohibit  the  holding  of  fairs  or  markets ; 
^*  an  baying  and  selhng,  working,  gaming,  or  playing;  resort 
<*  Co  alehouses  or  taverns ;  salmon  fishing ;  going  of  ^t  pans, 
«  noiUs,  or  kilns ;  hirinff  of  reapers ;  and  in  general  all  use  of 
*^  ordinary  labour,  enip&ymeht,  or  sport,  npon  that  day.  The 
<«  pdidities  iqipointed  in  those  acts,  especi(uly  the^act  1661,  c. 
^^  18,  whidi  is  one  of  the  latest,  are  chiefly  pecuniary  fines  r 
L,£0  Scots  for  the  goii^  of  each  salt  pan,  mill,  or  kiln,  on 
that  day,  to  be  Mid  by  the  heritors  or  possessors ;  ILM  toi 
each  shearer  and  fisher  of  salmon  on  diat  day,  half  to  be  paid 
by  the  hirer,  half  by  the  person  hired ;  and  L.IO  for  every 
other  profanation  of  that  day ;  **  with  a  power  of  ordering  cor- 

fmj  Hume,  i  IMIS.  (h)  1651,  c.  d&  fc)  1699,  c.  31. 

fdj  1508,  c.  83 — 1679,  c.  70 — 1692,  c.  124 — 1693,  c.  163«.1694,  c.  20(. 
*»1661,  c.  18.— Ifl63|  c.  19. 
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^*  pout  pmUiawat  fai  e^ie  of  imdtflitjr  tofif ;  hnt  Htm  the 
<*  judge  ocNild  not  jPKobiiUv  wake  me  of  lo  any  mstor  €&• 
^  tent,  4vr  •  foit  onenoo,  tjnm  that  of  inflirting  a  •ncrt  iB>pri> 
^  flonment,  or  settipg  t)ie  offender  in  tl)e  stoclu  or  jo^  For  a 
f<  tbiid  offence,  howerer,  liy  l|f9i,  c,  SOI,  tbe  oflBnider  finftits 
^*  his  ]|u>Ye8bles,  end  plaoeB  bis  perrai  in  tbe  King's  wilL* 
^ttt  see  PuniahmcfU.)  ''  By  1579,  c.  70»  the  gpode  opwd 
^  to  sale  in  e  fiur  or  market  upon  Simday,  or  in  a  kuEk  or  uifc- 
H  yard,  upon  any  day,  aie  eachenlcd  to  t^e  vse  of  tlie  poor  of 
i«  tbe  parish'*  (a). 


PROOF, 

Thj;  general  Uw  on  proof  is  stated  here«    Specialties,  in* 
troducea  to  par^cular  case%  are  noticed  in  considering  thoae 


L  Ik  cbimihal  caixs. 
A  few  of  tbe  particuhurs  to  be  mentbned  on  criminal  proof 
ean  rarely  occur  in  prosecutions  before  justices ;  butarenecea- 
aary  to  be  attended  to  in  taking  precognitiooa* 

1,  Proucuior^M  oaik  tf  cakmnnjf. 

A  private  prosecutor  may  be  required  by  the  noenaed  to 

awear  that  he  oelieTes  his  chaige  to  be  well-fimnded.     If  be 

wiU  not  swear,  the  accused  viU  be  discbaxged,  and  cannot  be 

again  prosecuted  bv  bim  for  the  <MBen<ie  in  queMon  (bj.  Thb 

9itb  ia  ii9t  Ye^piz^  of  «  pubUc  pfQsecuto^ 

No  ju4g0  can,  in  the  orqinary  case,  contict  on  his  private 
knowledge,  but  only  on  jNToof  r^gulariy  taken)  and  not  even  on 
that,  if  he  know  it  to  be  false,  In  certain  potty  statutory  oH 
fences,  however,  justices  of  tbe  peace  and  other  magistraleB  are 
alhrndl  to  convict,  op  private  knowled^  aa  noticed  in  cousin 
dering  tbofe  offepcQS. 

S.  Can/iJision  fjf  accumi 
The  b^  proof  is  the  culprit  s  confession  in  court,  upon  ike 

fmj  HuOM,  I.  MIO.  fbj  Ibid,  il  I9^|. 
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trialy  if  given  with  entire  fteedonii  sober  deliberation,  and 
wmndness  of  mind. 

His  deebtfation  of  gnilt,  emitted  freely  and  Toluntarily,  with- 
out  threale  or  promises,  befinre  a  magistrate,  on  his  apprehen- 
sion, is  a  strong  cireumstance,  but  not  conclusive  (a).  But  ii 
must  be  supported  (unless  admitted  by  the  accuiBed)  l^  two 
witnesses,  who  know  that  the  declaration  produced  was  emitted 
freely,  vofaintarily,  and  soberly  (b).  Even  verbal  dedara- 
lions,  intimately  connected  with  the  criminal  fact,  as  that  a 
thief,  upon  beinff  seised  immediately  after  the  fact,  or  that  a 
muideier,  upon  die  dead  body  being  shewn  to  him,  admitted 
his  guilt,  though  not  conclusive,  are  received  (c).  But  it  is 
doubtful  whether  declarations  made  in  situations  kss  intimate* 
ly  connected  with  the  fact,  or  under  confidence,  for  instance^ 
to  a  fellow  prisoner  in  jail,  be  ordinarily  admissible  (d). 

Reference  to  the  oath  a£  the  accused  is  not  allowed  in  any 
capital  crime,  however  low  the  conclusions  in  the  particular 
Ubel ;  nor  in  any  charge  prosecuted  for  personal  punishment, 
as  whipping,  pillory,  or  even  imprisonment;  nor  in  any 
duoge,  however  low  the  conclusions,  which  is  truly  of  an 
infiunous  and  dishonourable  nature,  as  thefk,  or  the  like  (ej. 
There  is  room  fiir  inquiry  only  concerning  those  inferior  de- 
Unqoendes,  sudi  as  assault  ana  breach  of  tne  peace,  which  are 
not  necessarily  attended  with  infamy,  and  are  prosecuted  for 
fine  and  damages  only.    Even  of  this,  there  does  not  appear 

to  be  anyinstanceintheproceedingsof  the  Court  of  Justiciary, 
within  theperiod  chiefly  entitled  to  regard  in  such  a  question  (f)» 
Justices  or  the  peace,  nowever,  in  their  instructions  by  the  ge- 
neral statutes,  are  authorised  to  use  the  oath  of  party,  where 
the  punishment  concluded  for  is  a  pecuniary  sum,  in  the  case 
0t  persons  gvul^  of  breach  of  the  peace,  of  cuttifrs  of  phmting, 
persons  offending  against  the  laws  of  game  and  fishing,  &c.  (ff)y 
aa  noticed  under  uose  articles.  JiJid  reference  to  oath  has 
boen  found  competent  before  the  judge  ordinary,  in  actions  for 


necnniary  penalties,  not  infieiring  in&my,  e.  g.  for  unlawful 
awportation  of  gpnin,  or  ofenoes  against  the  game  laws  (h). 

fm)  Ham%  tt.  aiip^  fh)  ma.  sia^aa. '        fa)  iwd.  sn^ 

fg)  l<{n»  c.  8,— ISSl,  c-  $S,— Justices  of  Ayr  agsiiMt  Town  of  Inrine, 
94th  Juiuarf  1713,  Forbes.— liOpm  against  Howatson,  21st  July  177S, 
Obseryation  on  Bench* 

(h)  Justices  of  Ayr,  <«!i»rti.-*HamUton  aninst  Bojd,  ISth  June  111% 
C  Home^-Procurator-Fiscail  of  .fidinliuxgn  against  Wilton,  27th  June, 
f  f  87,-.L0gaii,  ffipro. 
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4.  Wiineises. 

Wi  tmstee  ate  the  dmM  iuihiI  tneantf  of  pnMr  in  cHniet. 

(1.)  ObfictioM  io  tiimik— 1.  IduOry  or  Fnrioritf^f  wfaoe 
the  zecurrence  is  tteqpeiA,  and  the  fita  lonff ;  otherwiae  a  per. 
fon  affiscted  in  this  way  may  be  received  (though  not  whh  fidl 
confidence)  to  attest  any  fiict  that  ^1  witUn  the  cnrrenl  IntUt 
intsnaX  (a), — ^  Non-age.    Persons  above  14  are  ordinaiflv 
admissible.    Persons  under  14»  but  above  1%  have  faeen  ad- 
mitted by  the  supreme  coarty  whore  die  fact  was  aimplc,  and 
the  individual  seemed  duly  aware  Of  the  nature  of  an  oath. 
Persons  under  IS  may  be  examined,  but  not  On  oath  ;  which 
indeed  has  sometimes  be«l  omitted  with  persons  of  riper  yewa 
by  the  supreme  court,  when  they  saw  cause.    The  ofajecdovi 
of  non-age  i^  founded  ehiefly  on  the  amirehenBion,  that  the 
witness  may  not  be  sufficiently  confirmed  in  his  attachment  to 
truth,  or  lus  sense  of  the  oUigation  of  an  oath ;  so  that  iim  mt 
at  the  time  of  examination  is  chiefly  to  be  rsgarded.    If  & 
fact  be  of  a  simple  natu^,  and  have  happen^  recently  befote 
the  young  person  became  admisnUe  lis  9  i^itness,  be  may  be 
examined  upon  it  (bj.*^*  RelatitmiAip.    With  iegaid  to  tke 
relations  of  the  prosecutor.  Where  the  fiscal  is  sole  nroeeentor, 
his  nearest  relations  are  competent  witnesses^  or  the  neavesH 
relations  of  the  persons  wronged.    Wheite  a  privalie  party  pto^ 
aecutes  for  damages,  or  other  peculiar  interest,  fi^r  whidi  the 
puUic  prosecutor  could  not  insist,  proboUy  h»  near  rdatkmi 
can  be  received  only  when  their  evidence  is  indispensably  no- 
cessaryi  and  even  then  with  reservatidn  of  thetr  credibiliQ^. 
It  is  not  fixed  whether  near  relationship  be  a  bar  to  a  witness^' 
where  the  prosecution  fi»r  punishmeift  is  at  the  instance  of  tlie' 
private  party  alone  (with  concourse,  of  course,  ef  the  paWe 
prosecutor).     When  the  public  prosecutor  and  the  privalef 
party  both  insbt  fixr  punishment,  relatbnship  to  die  party  dees 
lM>t  seem  to  be  a  bar  to  a  witness.    With  regard  to  the  near  nda^ 
fions  ef  the  accused.    They  may,  in  Mend,  be  eompAtd  Pti 
give  evidence  against  him.    But  a  iMd  wEl  not  be  eompdied 
to  give  evidence  against  his  parent ;  and  will  hardly  be  aliomed^ 
if  he  be  a  pupilt    It  is  doubcfid  whether  a  paMit  auy  bb  eoilb* 
pelled  to  bear  evidence  i^inst  a  chSM.    A  wife'  is  not  albmed 
to  give  evidence  against  her  husband,  nor  a  nusband  againat  bis 
^ifc,  except  in  a  public  prosecution  for  a  crime  committed  fay 
the  one  against  the  other  (cj, — 4.  Legnl  cmfidence.    The  conn* 
tfel  or  agent  of  the  accused  for  the  trial  cannot  be  called  upoi& 

(a)  Hume,  ii  320.  (b)  Ibid.  329«31.  (c)  Ibid.  331.& 
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m  witaeflses  aMuwt  bim  to  any  drcumsUiiioe  whidi  has  oouo 
|0  ikdi  knowledge  0wbg  to  their  eB]ilo]FHieiit  in  that  o^i^ 
akf ;  but  they  may,  to  other  cucamatanoM.  And  otl^r  fnt^ 
fcmonal  and  ooi^dential  adriaerB,  aa  awgaona,  physician%  <w 
deivvinen,  have  no  sueb  privikgey  aknottgh  a  deittymaii 
woi£i  probably  not  be  catted  upon  to  diadkiae  a  confeaaon  ot 
guilt  wbich  the  pannd  may  have  made  to  him  when:  in  jail^ 
and  preparing  for  trial,  for  spiritmil  consolalion  (a). — 6.  Partial 
counaeh  An  objection  anaea  from  all  auch  behaviour  in  the 
witileaa,  with  lelation  to  the  trial,  aa  ahewa  undue  aeal  for  the 
oondemnation  of  the  accused ;  aa,  if  he  come  to  give  evidence 
without  having  been  cited,  or  if  he  have,  in  any  material  de« 
gfee,  aetedas  agent  for  the  aocuaer.  But  the  circumalance  of  a 
peraon  havim;  been  the  informer,  ia  no  objection  to  hia  credit 
even,  much  kia  to  hia  admiaaibUity,  though  he  went  to  the 
magistrate  of  his  own  accord,  and  diadosed  the  fact/&^.— ^.  In^ 
^fimff.  The  accused  will  not  be  allowed  to  all^  infamoua 
character  generally,  nor  even  to  prove  in&moua  facts,  in  that 
trial,  Even  previous  conviction  of  an  infamous  crime,  by  an 
inferior  ju^bpe,  without  a  jury,  doea  not  diaqualify,  thowh  it 
may  discredit  But  conviction  of  an  in&moua  crime  uj  i| 
jury,  or  by  die  Court  of  Session,  does  diaqualiiy.  The  con. 
viction  must  be  proved  by  ah  extract  fay  the  clerk  of  coiirti 
A  pardon  removes  this  objection,  but  no  lapse  of  time  without 
8  ^rdon  removes  it  (c). — 7.  JPjwmiy  io  the  accuseds  A  man'^a 
being  the  person  injured  is  not  of  itself  suiRcient  to  disqualify  \ 
n^either  are  bare  words  of  enmit]|^  sufficient,  if  not  accomiianied 
with  any  malidous  deed,  nor  originating  in  a  substantial  cause 
eoffident  to  create  a  degree  of  hatred  which  might  induce* 
man  to  perjure  himself  (^Sj.-*-8.  Interest  in  the  conviction.  1% 
18^  doubtfiil  whether  an  infovmer,  entitled  to  a  reward  <m  odu- 
viction,  be  admissible,  fmless  he  renounce  the  reward.  But 
ao  diaqualificataon  arises  firom  the  natural  desire  to  see  a  airae 
mmiahed ;  nor  from  a  patrimonial  interest  naturally  ariaii^ 
xmn  the  deed  of  the  ciuprit,  aa  the  recovery  of  stolen  gooda 
1b  pvaseeution  for  theft  (e).^^9>  Sociw  criminis.  The  havipg 
bean  concerned  asa  principal  actor  in  the  crime,  or  aa  art  and 
port,  ia  not  a  good  objection  (/>.-^10.  Jrregnlar  dto/iof^  of  the 
witncsa  is  a  suffident  olgeetion ;  as,  if  it  take  place  without 
the  proper  and  suffident  warrant,  or  when  the  officer  haa  nof 
his  warrant  upon  him,  or  in  another  jurisdiction  where  the 

fa)  Hume,  ii  9S8-0.  fbj  Ibid.  33SM0, 

fcj  lbi4-  340-A — Bladk  ngalnst  Brown,  2*2d  December  1U15. 

(dj  Hume,  il  34d-dl.  (ej  lUd.  351-4.  ffj  Ibid.  354^ 
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aaan  is  no  officer,  or  the  like  (a). — ^11.  Munomer.  The  wiiaem 
moai  be  ptoperly  named  and  den^pMd.  A  ponetilioiis  acoma- 
cj  in  the  name  u  not  eiwential ;  it  is  sufficient  that  it  be  suk 
fltintiaWy  sb^  ^  common  nnderstanding  the  same.  Evea 
though  the  name  be  right,  the  witnem  may.  be  CToeptcd  Us  if 
he  either  be  not  designed  at  all,  or  not  in  such  a  way  mb  ics- 
sonaUy  to  distinguish  the  individual  (b). 

Any  dejection  to  a  witness  mustbe  stated  when  he  comes 
into  court,  before  he  is  sworn  (cJ. 

(2.)  Hew  wUneues  eaaminedr^A  witnem  in  acriminal  tiisl 
must  always  be  sworn ;  even  a  peer.  A  quaker  cannot  be  le. 
ceived,  unless  be  will  swear.  Holding  up  his  right  hand  un- 
covered,  the  wimem  must  repeat  after  the  judge  (who  onght  to 
administer  the  oath,  with  solemnity  and  reverence,  standing), 
«*  I  swear  by  Almigbtv  God,  and  as  I  shall  answer  to  God  at 
<<  the  great  day  of  judgment,  that  I  will  tell  the  truth,  the 
<*  whok  truth,  and  nothing  but  the  truth,  in  so  fiur  as  I  lomw 
^  and  shaU  be  asked  in  this  csuse.^  The  judge  must  then 
ask  him  whether  he  has  any  malice  <«  ill  will  towards  Aepsr- 
ty  against  whom  he  is  called;  whether  he  has  received  any  m- 
ward  or  promise  of  reward  for  what  he  shottld  say  as  a  witoem; 
and  whether  anv  person  has  instructed  him  what  to  depone. 
Any  promise  of  good  deed,  by  the  party  addudii^  the  witneo^ 
will  disqualify  him  from  being  received,  in  odium  corrumfen-^ 
tis»  Any  thing  which  may  tend,  even  indirectly,  to  bias  the 
witness,  as  to  tuSke  private  and  written  accounts  from  him  of 
what  be  can  say,  is  dai^erous ;  and  thoush  it  may  not,  in  eveiy 
case,  disqualiiy  the  witness,  who  may  be  above  all  suapicioo, 
will  subject  the  party  to  censure,  and  will  be  taken  into  ac- 
count in  considering  the  evidence  (d). 

Witnesses  are  examined  separately.  It  is  an  olgecticn  to 
any  witness  about  to  be  examined,  that  he  has  heard  tibe  dqpo- 
sition  of  any  other  witness  at  the  triaL  It  has  several  rimes 
been  found  a  suffident  objection,  that  a  witness  was  pmoit 
when  anv  other  witnem  was  precogneiced  by  a  «»fgfHratf  be- 
fore trial,  except  in  the  case  of  those  who  are  mereqr  to  attest 
the  dednration.  It  has  subsequently  been  found  not  to  be  a 
sufficient  objection,  where  the  witnesses  Mtendance  was  natwal 
fai  the  circumstances,  anddid  not  appear  to  proofed  from  any 
improper  motive  (e).  But  it  is  the  du^  of  an  inferior  j«dge 
to  avoid,  as  far  as  posrible,  giving  rise  to  the  question^ 

A  witness  is  entitled,  if  he  gave  adcdaration,  to  have  it  can« 
celled  before  deponing  (fj. 

I'A J  HuiBo,  ii  360.  r^J  Ibi4.  357^.  r<;>  Ibid.  302^. 

(dj  Wd.  30&^  (€J  Ibid.  305-7.  r/J  Ibid.  307. 
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For  die  dUttion  of  wttatssesy  see  frocesi,-^ArreH^  4^.  sect. 
Precognitioii. 

6.  Afiide9  produced  in  evkknce. 
Fieqaently  stolen  goods  or  other  articles,  and  dedarattoos 
by  the  accused,  are  produced  in  evidence.  No  article  can  be 
produced  and  remain  in  court,  unless  the  accused  be  warned, 
m  the  libel,  of  the  proeecutor^s  intentiMi  to  ntfe  it,  and  unless 
it  be  lodged  with  the  clerk  of  oouvt  in  sncb  time  as  to  enaUe 
die  accused  to  examine  it.  It  is  suiBrient,  in  the  Kbel,  to  de- 
acribe  the  artides  to  be  produced,  as  «« a  pstol,^  *<  aMudgeon,"* 
**  severalof  the  goods  stolen,^  or  the  like,  eieept  in  tngcry, 
and  the  like,  where  a  more  particular  desoription  is  necessa^. 
The  declaration,  if  these  be  any  produced,  ought  to  be  clew 
scribed  by  its  date,  and  the  name  and  descripdon  of  the  ma^ 
gistnte  before  whom  it  was  enutled.  If  any  ardde  be  wrong 
desGsibed,  it  cannot  be  used  in  endence.  Where  those  steps 
jsie  not  tdken  widi  arddes  meant  to  be  produced,  they  cannot 
be  made  part  of  the  evidence,  so  as  to  romain  in  court  and  be 
awen  to  by  die  subsequent  witnesses ;  but  this  does  not  prevent 
die  transient  production,  by  a  witness,  of  an  article  which  he 
carries  away  with  him,  as  part  of  his  statement  (aj. 

6.  frcqfhjf  Ae  Accused. 
The  olnecdon  to  the  witnesses  of  the  accused,  founded  on 
rdadonship,  is  not  subject  to  any  absolute  rule,  but  depends 
tipon  circumstances.    Brothers  and  sisters  have  often  been  ad- 
lattted.    There  are  instances  of  the  Supreme  Court  having 
admitted  a  child,  a  wife,  and  a  mother,  in  particular  drcum- 
atanees.    In  recent  cases,  a  wife  and  a  child  have  been  re- 
jected.   Non-a^,  infiuny,  reward,  instruction,  communication 
'  of  the  other  evidence,  are  goTcrned  by  the  same  rules  as  in 
the  case  of  the  prosecutor^s  witnesses.    With  regard  to  enmity 
to  the  opposite  party,  there  is  not  occasion  for  so  strict  a  rude 
.  aa  widi  the  prosecutor^s  witnesses.    Interest  in  the  issue  arises 
ddcAy  from  the  witness  being  socius  criminiSf  art  and  part. 
Where  several  persons  are  accused  in  one  libel,  the  Court 
ms^,  if  diey  see  cause,  try  some  first,  and,  if  they  be  acquitted, 
use  them  as  evidence  for  the  others ;  but  it  is  not  allowable  to 
receive,  as  witness  for  the  accused,  a  person  alleged  to  be 
giuky  of  die  same  criminal  act,  and  not  yet  tried  for  it,  but  in- 
tended to  be  tried  (b). 

A  general  reference  of  the  libd  to  the  oath  of  the  public 

(mj  Htttne,  U^373-S1.  C^j  Ibid.  SSS.?. 
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poflMiAoi^  or  eunk  of  a  yikaio  jiiiiCtMry. »  pot  oonpe- 

tent  ('a J. 

Proof  cyf  good  dioracter,  fai  a  circamstantial  or  doabtfiil  cioe, 
18  of  gi«it  weiela  to  the  aoCDsad*  wd  mof  tvii  the  scaler  This 
in]^  aproff  of  perlioiihv  fiKlo  illuetiatuig  U  <»> 

7.  Qforo^m  gmuraL 

Evideaee  of  what  MotMr  penon  haa  horn  httaA  to  anr  ia 
not  admiiwiHft.  That  peiaoii  oiinaalf  auiit  be  paradiioedL  Tmm 
U  au  exoeptioB  to  thia»  whoe  the  peerai  tjetm  whom  the  v^ 
ness  had  m  rebilioii  tf  deed,  and  WM  ihe  flofaer  bj  llto  ^^ 
and  gave  his  aocount  in  ckcoiMtaBeea  wUdi  natorallj  gm  it 
more  than  ofdiaary  fiiith.  Thus,  in  caaea  of  Border,  our 
jadgQ$  have  always  admitted  efidence  of  the  dying  dedanMiaii 
of  Uie  defease  with  tespeet  to  the  manner  ud  gnik  of  Ida 
deathv  even  though  purely  verbal,  and  adll  meee  if  lednedl 
into  writing  at  the  time  by  any  crediUe  perm,  as  an  artide 
of  evidence,  thoegh  not  equal  to  an  oath  emitted  in  eeort  (e}. 
(See  Atresia  ^.  seet.  Precognition.) 

A  single  witness  is  not  hmhl  evidence;  but  cixcnmatssMea 
may  su|:f>ly  the  want  of  a  second,  as  the  alleged  thief  having 
be^  seen  bv  one  person  to  commit  the  theft,  and.  fay  anodier 
tonin  hastily  from  the  spot  at  the  time,  concealing  something 
under  his  coat,  or  the  lil^.  It  is  lawful  to  conyict  on  drcun^ 
stances  only,  without  the  direct  testimony  of  one  witness  who 
has  seen  the  fact  In  circumstantial  evidence,  it  is  not  neces- 
sary that  there  be  two  witnesses  to  each  dtcumatanoe  (dj. 
Conviction  ought  not  to  follow  upon  a  proof  oitirety  dteuaa- 
stantial,  without  previous  direct  evidence  that  the  criminal 
fact  alleged  has  been  committed,  or  at  least  not  if  theie  be 
reasonafafe  doubt  of  such  &ct  (e). 

When  the  accused  means  to  defimd  himsdf  b^  the  plsa  cf 
alibi  (that  he  was  in  a  different  place  at  the  tuie  wkni  the 
fact  was  committed)  the  circumstanoes  which  he  proves  m«at 
be  such  as  make  it  not  unlikely  merely,  but  impossible^  that 
he  could  have  been  on  the  spot  when  the  crime  waa  coaunit- 
ted.  This  plea  compels  the  mosecutor  to  be  mere  special 
than  he  otherwise  need  be,  in  nis  pKX)f  of  the  predae  time  at 
which  the  crime  was  comBiitted*  If  he  cannot  be  snfficnitty 
8i>ecial,  the  presumption  is,  that  the  crime  was  eonunitted 
within  the  time  to  which  the  proof  of  oliM  apf^ies  (/}* 


(a)  Hume,  ii  3S7-8. 

(k)  Burnett,  601.  fe)  Hume,  li.  881^  (d)  Ibid.  860^72. 

(e)  Burnett,  529 — Glasaford  on  Evidence,  p.  67S-JG. 

(f)  Hume,  11  394-7. 


Tlioproseealir  I»iii4  euMMedto  a.  priof  ef  gaMral  bad  fiune 
of  ihe  paimel,  whether  in  temper,  b<»iesty  (umess  where  there 
18  a  charge  of  baUte  and  repute  a  thief)  or  any  other  vice  of 
diflpoeition.  But  proof  of  general  oeMuct  tawaada  the  party 
ugored  ^eema  »diimWe>  ^  g.  in  a  eaaa  cC  wuder  of  a  wife^ 
that  the  aixsueed  treated  her  cnieUy.  The  aoeueed  has  crfkn 
been  allowed  to  proTe  bia  obaraater  in  r^ercaee  to  the  offeno^ 
«•  4^.  in  relbreiiee  ta  a  honioda  jf»  rjjFo,  that  he  was  of  a  pea^ 
aUe  taamor.  He  has  dso  been  allowed  evidanoe  of  die  cha» 
meter  of  the  psrty  iiguied,  e*  g.  chat  he  was  quarrelsome;  hot 
the  prosecutes  must  |>e  allowed  to  support  the  fiune  of  the 
party  ii^uredy.by  eiidenoe  on  his  psrt  (a). 

II.  Pao6F  IK  crvxL  casibs. 
Tfaave  are  three  modes  of  proof  in  cifil  eases ;   1.  The 
writing  ef  the  defender ;  %.  The  oath  of  party ;  and,  8.  Wit- 


1.  Writing  cf  party. 

It  is  not  probaMe  that  cases  should  occur  before  justioeB  ef 
die  peace  in  which  the  obligation  requires  to  be.  proved  by 
writing,  and  still  less  by  a  formal  deed.  See  sect.  Witnesses. 
At  the  same  time,  such  cases  may  perhans  occur. 

All  obligations  reduced  into  writmg,  tnough  grounded  upon 
contracts  which  are  ^ectual  without  writing  (c)y  require  cer. 
tain  solemnities  to  make  them  eflS^ual,  or  to  make  the  yrni^ 
haigi  probative^  as  it  is  caUed. 

The  names  and  des^nations  of  both  the  pardes  must  be 
mentioned  in  the  deed  (d).  It  must  be  signed  by  the  granter, 
or,  in  deeds  not  residing  heritage,  and  in  matters  of  smaller 
importance  (by  which  is  understood  obligations  not  exceeding 
L.100  Scots  (e)^  L.8.  6s.  8d.  sterling)  by  one  notary  Ibr  hiih, 
if  he  cannot  write  (f).  A  signature  by  initials  seems  snfll- 
dent,  if  it  be  proved  that  the  party  was  in  the  nse  of  sigmng 
in  that  way,  and  that  he  did  sign  the  deed  in  question  (g). 

r«>  Hinas,  U.  907. 

(h)  Tlie  judge  cannot  proceed  on  Us  private  kDowledge.-i»The  party's 
admiaaion  osdamanXy  auperBedes  fiuther  proo£  But  admimiona  made  with 
a  view  to  settling  a  dispute,  cannot  oe  brought  forward  in  erideno^ ; 
Smjrthe  and  others  against  Pentiand,  90th  Majr  IsOSl 

(e)  Erskine,  iii.  2.  6.  (d)  lUd.  (e)  Ibid.  iii.  2.  MpL 

(f)  Ibid,  ill  8.  7,  0, 10. 

{ft)  Ibid.  a—Weirs  against  llaUton,  29d  June  1813.-.M'IlwraiUi  against 

M'MUdn,  83d  June  1786 Shepherd  against  Innes,  19th  November  1700. 

—Pringle  against  Keill,  February  1735 ;  Diet,  ii  533.— Thomson  against 
Shiell,  July  1729 ;  Diet  ii.  534»— and  many  prior  cases ;  Diet,  voos  Wi^t. 
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fiigiuteie  bf  a  oms  or  mnk  is  verj  ooetlidMdlile  iti  dK  or* 
dinary  cMe  (a)^  althougiiy  in  psriicoltr  dreiuiMtonoeBy  Mid 
where  it  is  admitted  or  proved  to  lu?e  been  truly  afflubited, 
it  Ims  been  sustained  (b). 

In  addition  to  diose  particulars,  thera  aie  certain  flsAct 
.requisites  to  a  deed  tAitamf  to  heritage,  or  inferring  an  obB. 
.gation  of  importanee  (that  is,  above  L.100  Soots).  It  must  be 
eobecribed  in  orasenee  of  two  witnesses  (for  thoi^  the  words 
of  the  act  1640,  e.  117,  ordering  witnessss,  are  general,  wit. 
nesses  have,  since  1579,  c  80,  seldem  been  called  to  obi^n- 
tions  not  exceeding  L.lOO  Scots  (ej^  )  who  must  be  named 
and  deshmed  in  the.deed,  and  who  must  sign  tOaag  with  the 
party,  adding  the  word  wUness  to  their  simcriptions ;  or,  if 
ne  cannot  wnte,  it  must  be  subscribed  by  two  notaries  fer  lum 
befbre  fimr  witnesses,  who  must  be  naiaed  and  dfrigned^  and 
must  rign  along  with  the  notaries  (d)*  Wobmu  or  pupik 
cannot  be  witnesses  to  deeds.  No  person  can  be  witness  to  a 
subs^ption  unless  he  then  know  the  party,  and  see  him  sub- 
scribe,  or  see  or  hear  him  ^ve  warrant  to*a  notary  or  notaries 
to  subscribe  far  him,  and  in  token  thereof,  toudi  the  notary^s 
pen,  or  hesr  him,  at  the  time  of  the  witness  signing,  adcnow. 
kdge  his  subscription ;  otherwise  he  is  ponimUe  as  aooes- 
sary  to  forgery  (ej.  The  names  and  surnames  of  the  wit- 
nesses mentioned  in  the  deed  must  correspond  exactly  with 
the  names  and  surnames  subscribed  by  the  witnesses  (/j ;  and 
they  must  be  correctly  designed  (g).  Obl^a^ns  of  impor- 
tance requiring  witnesses  (for  though  the  words  of  the  act  sse 
general,  practice  has  limited  it  to  such  (h)  )  must  hare  the 
name  of  the  writer  and  hb  designation  mentioned  in  the 
deed  (i). 

Each  page,  where  there  are  mote  than  one,  should  be  signed 

S'  the  narty.  But  the  omission  to  sign  a  pape  or  two  in  a 
eet,  if  there  be  other  pages  of  that  sheet  signed  (thouffh 
such  an  omission  ought  to  be  avoided)  will  hardly  hurt  Ute 
deed,  unless  there  be  ground  to  believe  that  the  not  finishing 
of  the  signing  was  owing  to  change  of  mind,  or  to  failure  of 
fiiculties.      This  holds  particularly  where  the  deed  consists 


fa)  EnUne,  iiL  %  8.-^tel»mrt  agaiiut  Bossel,  I  ith  Juljr  1015,  and 
there  cited. 

rij  Cockburn  agsinst  Gibson,  8th  December  ISIS— .Keimedx  agmintt 
WctsoB,  96th  May  IfllS — ^M^lrioch  against  M'lntyre,  Sd  December  1090. 

fej  frskine,  iiL  9.  10.  (dj  1670,  c.  SOu-Extkine,  tSi.  9.  9. 

fg)  IS81,  c.  6. 

ff)  Archibald  against  Manhall,  17th  Norember  1787- 

fgj  Grienon  against  Creditors  of  Gndiam,  96th  December  1752. 

(hj  Errirtne,  iii  9. 19.  (ij  1590,  c.  75> 
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only  of  one  sh^t  (a).  It  eeetai  essential  that  the  last  page 
be  signed,  as  it  contains  the  testing  clause.  The  witnesses 
need  only  sign  the  last  page.  Each  page  must  have  its  num- 
ber written  upon  it ;  and  the  testing  clause  must  mention  hoW 
many  there  are  fbj. 

It  may  be  mentioned  (although  verbal  legacies  are  valid,, 
and  may  be  proved  by  witnesses,  to  the  extent  of  L.lOO 
Scots  (c)  ;  and  although  less  solemnity  is  required  in  written 
obligations  to  that  extent,  which  exceeds  the  amount  in  th^ 
snail  debt  act,  under  which  alone  justices  seem  competent  to 
judge  of  legacies)  that  if  the  person  executing  a  testament 
cannot  write,  it  is  sufficient  that  it  be  signed  by  one  notary 
and  two  witnesses  for  him,  whatever  its  amount  (d)  ;  and  that 
the  parish  minister  may  act  as  notary  on  this  occasion  (e) ; 
that  defects  of  inferior  importance  in  a  testament,  and  which 
do  not  throw  a  suspicion  on  the  deed  itself,  will  not  be  r^ard- 
ed ;  but  that  more  material  defects,  as  the  omission  to  name 
the  writer  and  design  the  witnesses,  will  be  fatal  (f). 

Deeds  which  are  holoffraph  (that  is,  written  with  the  grant* 
er^s  own  hand)  or  of  whi3i  the  essential  parts  are  holograpn,  are 
good  without  witnesses.  But  their  date  requires  to  be  support- 
ed bv  other  evidence,  if  challenged.  It  is  not  necessary  that 
the  deed  mention  its  being  holograph  (ff). 

Missive  letters  in  mercantile  transactions  are  valid,  though 
not  holograph,  and  commissions  from^  merchant  to  merchant, 
though  signed  without  witnesses.  Fitted  accounts  among  mer- 
chants do  not  require  the  writer^s  name  or  witnesses  (h). 

Books  of  accounts  kept  by  merchants,  manufacturers,  shopu 
keepers,  and  other  dealers,  are,  without  subscription,  probative 
against  themselves,  whether  they  be  holograph  or  written  by  a 
Gwik.  Bat  jottings  on  loose  paper,  unless  subscribed,  do  not 
prove  against  the  writer.  No  merchant'^s  books  can  be  futL 
evidence  in  his  own  favour :  but  if  they  be  regularly  kept, 
and  contain  his  whole  transactions,  they  ought  to  aflbrd  at 
least  a  semiplena  prolkUio ;  and,  therefore,  if  they  be  supported 
by  one  witness  m  articles  which  admit  of  parole  evidence, 
they  will  be  received  as  legal  proof,  provided  the  merchant 

(a)  Eilk.  Writ,  No.  9.— -Peter  against  Ross,  10th  February  Vl%h.^ 
Smith  and  others  against  Bank  of  Scotland,  4th  July  1816. 

(b)  Ersklne,  iiL  3.  6.  teq, — 1696,  c.  15.  (e)  Erskine,  Ui.  9.  7- 

(d)  Ibid.  iiL  2.  23..^todart  agamst  Arkley,  18th  December  1799l 

(e)  Erskine,  iiL  2.  23. 

(fj  Crichton  against  M^Turk,  12th  January-  1802..-J)undaa  afldnst 
Lowis,  13th  Maj  1807 — ^The  Utitude  of  indulgence  in  Erskhie,  UL  2.  23, 
seems  hardly  to  be  allowed  now. 

(g)  Erskine,  iiL  2.  22.  (hj  Ibid.  24. 
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himself,  if  required,  make  oath  in  aupDlement  that  the  trmft. 
action  is  fairly  stated  in  them.  Bat  me  authori^  dne  to  ^e 
books  of  a  merchant  depends  much  upon  his  character,  and 
upon  the  drcumstances  of  the  case  (a), 

.  Bills  of  exchange  and  promissory-notes  do  not  require  either 
to  have  writer^s  name  or  witnesses,  or  to  be  holognqph.  They 
prove  their  own  dates ;  but  they  must  ordinarily  have  dates  (b). 
(See  Bill  of  Exchange.) 

All  personal  obliffations  or  contracts  entered  into  according 
to  the  law  of  the  place  where  they  were  signed  are  e&ctnal 
here  (cj. 

Certain  stamps  are,  by  various  revenue  acts,  required  to  cer- 
tain writings,  without  which  those  writings  are  declared  to 
bear  no  fiiith  in  judgment.  The  acts  commonly  aBow  the 
writings  to  be  stamped,  if  an  omission  have  been  made,  ge« 
nerally  upon  paying  certain  penalties.  Where  a  wxitiiig  not 
properly  stamped  is  founded  on,  process  is  sisted  till  it  be  pto. 
duced  properly  stamped,  where  that  is  still  allowed  to  be  diMie. 
For  the  particulars,  the  subsisting  acts  must  be  consulted/ 

S.  OaihofParfy. 

(1.)  Oaih  qfCabimnj/. — It  is  competent  to  other  party  in  a 
aiut  to  demand  the  oath  of  the  other,  that  he  beUeves  his  aver* 
ments  to  be  true.  Oath  given  upon  this  demand,  prevents 
the  swearer  from  insisting  in  points  which  he  has  acknowledged 
to  be  groundless.  Being  merely  an  oath  of  credulity,  it  does 
not  prevent  a  reference  afterwards  to  oath  of  verity ;  and 
thereifore  no  party  is  bound  to  make  oath  of  calumny  with  re- 
gard to  recent  facts  done  by  himself,  as  such  would  truly  be 
an  oath  of  reference,  and  thus  exclude  all  other  jnoof  fd)»  A 
person  fiiiling  to  give  this  oath  at  the  time  appointed  ia  hdd  mm 
confessed. 

(2.)  Oath  of  reference. — ^Frequently,  for  want  of  other  evi- 
dence, or  from  reliance  on  his  opponent's  veracity,  the  par^, 
upon  whom  the  burden  of  proving  a  point  lies,  refers  it  to  toe 
oath  of  the  other  party.  This  seems  competent  in  all,  or  ahnost 
all,  the  civil  questions  which  can  come  before  justices. 

The  reference  may  be  made  at  any  time  before  the  decree 
is  extracted.  It  may  be  made  even  though  the  party  making 
it  have  tried  proof  by  witnesses  ;  whether  they  have  sworn  that 
they  did  not  know,  or  have  sworn  short  of  the  facta  necessary 

(a)  EraHne,  iv.  9,  4. 

(h)  Ibid.  Ui.  2.  26,  261  (e)  Ibid.  iii.  2.  40. 

(d)  Ibid.  Iv.  2.  IG. 
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lobe  moved  (a) :  or  after  %  Vefdict  of  a  jury  agmst  the  party 
refemng  (bh  The  JNirty  referring  may  retract  his  offer  at 
any  time  berore  the  emission  of  the  oath,  upon  payment  of  the 
whole  preyious  expence,  or  of  the  expeiice  occasioned  by  the 
refeMice;  unless  it  be  evident  that  lie  proposes  to  do  so  to 
obtidn  delay^  or  for  some  other  such  improper  purpose  (c). 

T^he  oath  giren  upon  reference  is  decisive  of  the  cause,  the 
parties  being  understood  to  have  agreed  to  rest  it  upon  what 
should  be  sworn  (d) ;  even  though  the  party  should  be  after- 
wards convicted  of  perjury  for  that  very  oath.  But  the  oath 
will  only  affect  the  special  interest  referred.  Thus^  in  the  case 
of  a  riot,  the  procurator-fiscal  majr  pursue  for  the  fine,  though 
the  defender  have  obtained  absolvitor  in  the  action  of  the  pri- 
vate party  for  damages,  by  having  sworn  negatively  upon  re- 
fisrence.  The  reference  will  not  affect  those  who  are  not  par- 
ties to  it ;  it  will  not  affect  co-obligants. 

When  a  refisrence  is  intended  from  the  first,  or  is  the  only 
mode  of  proof  possible,  no  previous  judicial  declaration  of  the 

Erty  can  be  taken,  as  the  proper  use  of  such  declaration  is  to 
nit  a  proof  by  witnesses* 

It  has  been  found  competent,  before  a  cause  is  concluded^ 
to  refer  particular  fiicts  or  points  of  the  case,  which  do  not  ex- 
haust the  question  (e).  But  after  a  final  interlocutor,  reference 
to  the  succesful  part^  must  embrace  the  whole  cause,  at  least 
such  parts  of  it  as  wdl  be  conclusive  (f). 

When  the  party  referred  to  (if  personally  cited  to  appear^ 
or  if  he  has  had  the  day  of  appearance  notified  to  him  in  court) 
fails  to  appear,  the  term  is  circumduced,  and  he  is  held  as  con- 
fessed. In  fiivourahle  circumstances,  if  he  apply  in  his  own 
lifetime,  and  so  early  that  no  detriment  can  accrue,  and  if  he 
shew  good  cause  for  it,  he  may  be  restored  against  this  inferred 
confession,  and  be  allowed  still  to  depone.  If  he  die  before 
deponing  upon  this  second  opportunity,  the  presumptive  con- 
fession revives,  and  militates  against  nis  heir  (g)^  unless  the 
other  party  have  been  guilty  of  improper  delay  (h). 

Where  a  party,  upon  reference  in  an  oath  of  verity,  or  in 
an  oath  of  supplement  (to  be  immediately  noticed),  swears  that 

fa)  Law  a^nit  Lundin,  34th  June  1747,  in  KiUc  p.  435 ;  and  in  £Ichie8. 
— Dalziel  against  Richmond,  4th  February  1792. 

fbj  Clark  against  Hyndman  and  others,  20th  Norember  1819* 

fo)  Chalmers  against  Jackson,  18th  February  1813. 

fdj  Erskine,  iv.  2.  & 

(ej  Cowan  against  M'Cormick,  21st  November  1811,  appended  to  White, 
infra.  (f)  White  against  Murdoch,  9th  June  1812. 

rir;  Enkine,  iv.  2.  17. 

(h)  Gilmour  against  Representatives  of  Stuart,  SOth  June  1797«. 
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he  does  not  remember,  he  is,  in  the  general  ciise,  sbeolved,  si 
such  an  oath  does  not  establish  the  other  party'^s  plea ;  but 
such  an  oath  does  not  prevent  the  other  party  from  SQppolting 
his  plea  by  other  methods  of  proof.  A  person  giving  such  an 
oath  as  to  a  recent  fact,  of  which  he  cannot  be  ignorant,  is 
held  as  confessed  (a). 

When  a  person  swears  in  general  or  doubtfiil  terms,  parti- 
cular interrogatories  may  be  put  upon  a  re-examinadon  ;  but 
he  cannot  be  examined  upon  any  special  fact  which  may  in- 
Tolve  him  in  perjury.  When  the  oath  is  clear,  there  can  be 
no  re-examination  (b)* 

Sometimes  the  party  to  whose  oath  reference  is  made,  de/rrs 
the  question  back  to  the  other  party.  But  this  is  not  allowed, 
unless  it  appear  that  he  himself  cannot  depone  so  Astincdy  (cj, 
Fofinstance,  when  a  man,  in  an  action  for  aliment  of  a  bastard 
child,  refers  his  being  the  father  to  the  oath  of  the  mother,  it 
would  plainly  be  unreasonable  to  allow  her  to  defer  to  his  oath, 
as  she  must  know  best. 

Sometimes  the  oath  is  qualified  by  special  circumstances  ad- 
jected to  it.  Those  circumstances,  which  are  truly  answers  to 
parts  of  the  point  referred,  are  intrinsic  qualiiies  of  the  oath, 
and  afiect  the  decision  founded  upon  it ;  those  which  are  not 
such  answers,  are  extrinsic  qualiiies^  and,  before  they  can  have 
influence  on  the  decision,  must  be  proved  by  other  evidence  fd). 
But  to  enter  into  the  illustration  of  this  subject  would  lead  be* 
yond  the  limits  of  this  treatise.  (See  the  author's  TreaUse  on 
the  Law  of  Evidence), 

For  the  necessity  of  a  special  mandate  to  authorise  a  procu- 
rator  to  refer  to  oath,  see  Mandate^  sect.  Advocate  and  Pro- 
curator. 

(S.)  OaVi  in  supplement^^An  oath  in  supplement  is  in  cer- 
tain cases  allowed  upon  semiplena  probation  that  is,  where 
there  has  been  such  evidence  already  brought  by  the  person 
proposing  to  swear  in  stipplement,  as  produces  a  strong  belief, 
though  not  an  absolute  conviction,  of  the  fact  to  be  proved. 
This  oath  may  be  redargued  on  proper  evidence  afterwards 
adduced ;  or  the  cause  may  be  advocated  from  the  justioea,  on 
the  ground  that  the  oath  ought  not  to  have  been  taken.  It  is 
not  competent  in  every  kind  of  question.  It  ought  not,  for 
instance,  to  be  admitted  to  eke  out  a  defective  proof  of  a 
single  separate  bargain,  as  the  sale  of  a  horse,  a  score  of 
sheep,  or  the  like.  Its  most  proper  application  is  to  establish 
the  truth  of  one  or  more  articles  in  a  course  of  dealing   other- 

(a)  Ewkine,  iv.  2.  14.  fb)  Ibid.  15. 

fc^Ibid.  8.  rrf^Ibid.  11. 
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wise  proved  between  tbe  parties,  where  the  precise  quantities 
furnished  cannot  be  expected  to  remain  long  on  the  memory 
of  those  in  the  shopkeeper^s  service,  though  they  may  be  able 
to  swear  generally  that  the  furnishings  were  truly  made.  What 
proof  shful  entitle  the  shopkeeper  to  give  his  oath,  seems  to  be 
a  question  which  must,  in  general,  be  determined  by  the  cir« 
cumstances  of  each  individual  case.  For  example,  if  it  should 
be  proved,  in  an  action  for  the  price  of  an  article  furnished  by 
a  sttopkeeper,  that  the  defender  was  an  ordinary  customer  in 
the  kuid  of  article  in  question,  though  there  should  be  no  wit- 
nesses to  the  special  quantities  and  articles  fiimished,  and  if 
the  shopkeeper  kept  regular  books  in  which  the  articles  in 
question  are  distinctly  stated,  the  shopkeeper,  it  would  seem, 
snould  be  allowed  his  oath  in  supplement.  Such  questions 
may  sometimes  occur  before  the  justices  under  the  small  debt 
act.  The  cases,  however,  in  which  such  oaths  are  commonly 
asked  firom  justices  are,  actions  for  the  aliment  of  natural 
children,  by  the  mother  against  the  father.  '  Where  the  mo- 
ther brings  evidence  such  as  to  make  the  fact  of  criminal  in* 
tercourse  between  them,  within  the  necessary  time,  extremely 

Erobable,  though  not  quite  certain,  she  will  be  allowed  to  give 
er  oath  in  supplement,  that  the  defender  was  the  father ;  and, 
upon  swearing  affirmatively,  will  have  decree  against  him  (a). 
(See  Childrenj  sect.  Aliment  of  UnlawAil). 

(4.)  Oath  in  litem. — This  is  an  oath  deferred  by  the  judge 
to  the  pursuer,  for  ascertaining  either'the  quantity  or  the  value 
of  goods  which  have  been  taken  firom  him  by  the  defender, 
without  the  order  of  law,  or  for  fixing  the  extent  of  his  da- 
mage. It  is  not  received,  except  where  there  is  dear  evidence 
that  the  defender  has  been  engaged  in  some  illegal  act,  as  a 
spuilzie,  or  an  unwarrantable  intermeddling  with  the  pursuer^'s 
soods,  or  where  the  public  police  has  made  it  necessary,  as  in 
Sue  case  of  the  edict  Nautae,  caupones,  Habularii  (see  ffatUae^ 
4rc.)  An  oath  in  Utem^  as  to  quantities,  being  in  fact  an  oath 
of  verity,  is  not  received  where  a  concurring  testimony  of  wit- 
nesses is  brought  in  proof  of  them,  and,  when  admitted  for 
want  of  such  concurring  testimony,  is  not  modified  by  the 
Court.  The  eath,  as  to  the  quality  and  price  of  the  goods, 
being  only  an  oath  of  opinion,  is  subject  to  modification ;  and 

fa)  A  great  part  of  these  o1>8ervations,  on  oath  in  supnlement,  in  Ersk. 
Iv.  2.  14._Some  perBons  have  inferred,  from  the  form  ox  expression  used 
by  Erskine,  that  the  oath  in  supplement  for  ^rnishings  is  only  admitted 
where  there  has  been  one  witness  to  the  particular  furnishings;  but 
the  oath  seems  to  be  admissible  where  there  is  a  semiplena  probaiio  other- 
wise ;  and  it  was  found  to  be  so,  Crichton  against  Whitson,  17th  February 
1820,  not  reported. 
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the  coDimoa  course  is  to  ordain  the  puxsuer,  before  making 
path  to  the  quantities,  to  exhibit  a  ccmdesoendeDce  o£  the 
prices  of  his  goods  and  of  his  damaffe,  with  the  grounds  on 
which  it  proceeds,  which  is  modified  by  the  Court,  and  then 
the  oath  in  liiem  is  admitted,  not  e](ceeding  that  previous  mo- 
dification (aj. 

Proof  bj  witnesses  is  the  most  usual  mode  of  proof  befive 
the  justices;  and  seems  admissible  in  all,  or  almost  all,  the  dvH 
cases  competent  before  them.  In  each  article  treated  of  in 
this  summary,  the  proper  proof  for  it  is  mentioned.  Two 
witnesses  are  necessary  to  contracts.  In  civil  obhgations  aria- 
ing  firom  delict  or  crime,  the  same  proof  is  sufficient  as  in  pro- 
secuting for  punishment.    (See  sect  Criminal. — DamagesJ) 

(1.)  Objections  to  them. — The  following  olgections  prevent 
a  person  from  being  received  as  a  witness  in  a  dvil  case. — 
1.  His  being  related,  as  fiither,  son,  or  brother  by  blood  or  mar- 
riage,  or  uncle  or  nephew  by  blood,  to  the  party  who  proposes 
to  adduce  him ;  which  holds  equally  in  females.  But  such  a 
relation  may  be  received  ogainBt  the  party  related ;  except 
that  a  wife  seems  inadmissible  against  her  husband  (b)^  and 
perhaps  a  child  affainst  his  parent  (c).  Eaual  or  nearer  re- 
lationship to  the  other  party  does  not  remove  the  objection  (d). 
Near  relations  are  sometimes  admitted,  where,  from  the  nature 
of  the  fact  to  be  proved,  there  must  be  a  penury  of  other 
witnesses  (e).  %  His  having  been  advocate  or  agent  for  the 
party  in  the  cause.  But  such  a  person  may  be  examini^ 
against  his  client,  except  with  r^ard  to  matters  which  have 
come  to  his  knowledge  m  consequence  of  his  confidential  situa- 
tion (f).  S.  His  being  bereft  of  reason.  But  a  person  sub- 
ject  only  to  fits  of  furiosity  may  be  received,  at  least  cwn  note, 
where  tne  matter  in  question  may  be  easily  understood,  and 
has  come  under  his  observation  recently  in  the  current  lucid 
interval.  4.  His  being  infamous ;  which  has  been  explained 
in  treating  of  the  objections  to  witnesses  in  criminal  cases  (gj^ 
6.  His  being  a  puptL  But  after  he  has  passed  that  age,  he  is 
a  competent  witness  of  simple  fiicts  which  happened  while  he 

(a)  Erskine,  iv.  2,  1& 

(b)  Crawfonl  against  Campbell,  dlst  January  1744 ;  Kilk.  a.  Vitncaoea. 
r^Cameron  againat  Lawsgn,  18ih  July  1744 ;  ibid.— Both  also  reported  bj 
Eichies. 

fe)  Cameroxi,  4ffpra.~.])ruinmoiid»  23d  July  1700 ;  Founti 

(d)  Erskine,  iv.  S.  24. 

(e)  Ibid.  2e._Laiiig8,  IStb  November  1814.— Msrtin  agtinat  ICsxweUp 
Sth  February  181Q.  if)  Ibid,  26.  (g)  Ibid.  ~ 
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was  pupil  (a).    6.  His  having  a  mtiimomal  interest  in  the 
case  (bj.    It  is  by  many  considerea  not  (}uite  fixed  how  far  a 

Eison  IS  admissilie  in  a.  ciyil  case  where  his  deponing  may  in- 
'  a  crime  a^unst  himself  (c).  He  cannot  be  compelled  (d). 
7*  His  offenng  himself  as  a  witness  without  having  been 
cited  (e).    8.  His  having  been  prompted  what  to  depone  fj]). 

(2«)  Hqw  wUnesses  are  examined — A  witness  is  sworn  in 
the  same  manner  in  dvll  cases  as  in  criminal  cases ;  which 
has  been  already  mentioned.  '  After  the  oath  is  administered, 
the  judge  purges  the  witness  of  partial  counsel ;  that  is»  he 
asks  the  witness  whether  he  has  any  interest  in  the  suit,  whether 
he  has  given  advice  how  to  conduct  it,  whether  he  has  re- 
ceived any  bribe  or  promise  for  what  he  should  depone,  whe- 
ther he  has  been  instructed  how  to  depone,  and  whether  he 
bears  any  malice  to  the  party  against  wliom  he  is  adduced : 
and  if  the  answers  of  the  witness  be  not  satisfactory,  he  is  not 
examined.  When  a  party  can  bring  instant  proof  of  a  wit- 
nesses partial  counsel  in  any  of  these  respects,  he  ought  to  offer 
it  before  the  witness  is  sworn ;  but  because  such  objection,  if 
not  instantly  verified,  will  not  bar  the  examination,  the  party 
may  protest  for  reprobaior  immediately  before  the  examina- 
tion, which  (and  nothing  else)  will  entitle  him  afterwards  to 
substantiate  his  allegation  (g).  A  quaker^s  afiirmation  is  re- 
ceived in  civil  cases.     ^See  Quaker.)    A  peer  must  swear. 

For  the  citation  of  witnesses,  see  Process. 

See  Paymefitf  sect  Proof,  and  sect.  Presumpticm. 

See  Perfury^  Prevarkationy  and  Subornation  tf  Perjury. 

See  Commission  to  take  proqfs^  S^c. 


PUNISHMENT. 


Th£  only  concern  which  justices  of  the  peace  have  with  the 
higher  punishments,  is  to  know  what  crimes  are  punishable 
with  death ;  so  as  to  enable  them  to  decide  when  they  ought 

(•)  Enkine,  iv.  2.  22.  (I)  Ibid.  26. 

(c)  See  Hay  Marshall  against  AnderBon,  26th  June  1798,  which  was 
reversed  on  appeaL 

(d)  Steuart  MicoUon  against  Mrs  Kicolson,  6th  December  1770 ;  affirm- 
ed on  mieal,  18th  Febnianr  1771 ;  and  other  cases. 

(•)  Erskine,  iv.  2. 35.  (f)  Ibid.  2&  (g)  Ibid.  28, 29» 
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to  allow  a  peraoB  comimtted  for  a  crime  to  get  out  upon  boiL 
(See  BaU.) 

Witb  regard  to  the  pmuBhinentB  which  justices  can  inffict,— 
Imprisonmeni  is  a  rery  oidinary  punishment  for  minor  of- 
fences. There  have  been  few  instances  of  the  supreme  court 
extending  it  beyond  a  year  or  eighteen  calendar  months ;  and 
Baron  Hume  has  only  found  one  instance  of  their  extending  it 
beyond  two  years ;  and  in  any  case  which  called  fer  seyerity, 
they  have  rather  added  corporal  pimishment,  or  some  oAer 

J>enalty,  suitable  to  the  offence  (a).  Sheriffs  and  other  inferior 
udges,  upon  a  conviction  without  a  jury,  do  not  extend  the 
penodofunprisonment  beyond  a  year.  Justicesof  the  peace 
commonly  imprison  for  ten  days,  twenty  days,  a  montn,  or 
two  months,  according  to  circumstances ;  and  sddom  exceed 
three  months.  A  person  is  sometimes  imprisoned  in  the  house 
of  correction  (when  there  is  such)  and  ordered  to  be  kept  at 
bard  labour ;  which,  independently  of  statutes,  appointing  this 
course  for  certain  offenders,  such  as  beggars,  vagabonds,  and 
the  harbourers  of  such,  seems  competent  at  common  hiw  (b). 
When  a  special  statute  directs  commitment  to  the  house  of 
correction,  it  app^r^  that  in  those  places  in  which  there  are 
not  houses  of  porrection  (ai^d  there  are  very  few  of  those  houses 
in  Scotland^  the  offender  may  be  committed  to  gaoL 

Fine  is  the  ordinary  pumshment  *^  for  assaults,  if  not  ex- 
*^  tremely  violent,  an^  for  petty  riots  and  breaches  of  the 
<'  peace,  and  such  like  transgressions,  which  do  not  infer  a  de« 
**  praved  disposition  in  the  delinquent,  and  may  have  been 
^*  owing  to  indiscretion,  or  some  untoward  concurrence  of  dr- 
^'  cumstances^  (c).  The  Supreme  Court  do  not  appear  ever 
to  have  fined  for  theft  (see  Thefiy  sect.  How  punished.)  Jus- 
tices of  the  peace  may  imprison  summarily,  when  that  seems 
proper,  till  payment  of  the  fine  (d).  Yot  expences,  see  Pro* 
cess  J  sect.  Procedure  on  Complaint.  The  infliction  of  a  fine  is 
often  coupled  with  an  award  of  damages,  and  sokUium  to  the 
private  party,  where  he  pursues  for  such  (as  to  the  competency 
of  which  before  justices,  see  Justices f  sect*  Particulars  not  in 
Commission ;  and  as  to  imprisonment  for  which,  see  Impri-. 
sonment)  Where  the  culprit  is  indigent,  so  that  he  might  be 
detained  in  jail  for  years,  or  for  life,  fer  want  of  funds  to  pay 
the  fine,  be  is  ^atber  sent  to  prison  for  a  certain  tim^  absolute- 
ly, or  a  term  of  imprispmnent  is  inserted  as  an  alternative  by 

fa)  Home,  ii  471^  (b)  Ibid.  472-3.  fej  Ibid.  473. 

(dj  L.  Fullarton  against  Earl  of  Kilmarnock,  19th  November  1714 1 
Diet*  i.  501k-.l!jr6kine,  iv.  a.  18. 
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which  he  may  redeem  himself  from  payment  of  the  fine  (a). 
For  fining  a  married  woman,  see  MarnagCy  sect  Obligations 
by-Wife.    For  fining  a  pupil,  see  Mifwra, 

Banishment  firom  the  county  (which  is  rarely  made  to  ex- 
tend beyond  a  few  years,  and  which  is  usually  coupled  with  a 
previous  imprisonment  in  jail  or  bridewell)  is  a  punishment 
which  justices  of  the  peace  may  competently  inflict  (b)j  but 
which  they  have  rarely  been  in  the  use  of  inflicting  (c),  and 
which  in  the  ordinary  case  it  appears  hardly  to  be  advisable 
for  them  to  inflict. 

It  may  be  mentioned  that,  sometimes,  rather  than  run  the 
risk  of  a  more  severe  punishment,  upon  trial  and  conviction, 
the  accused  ofiers  to  be  banished  firom  the  jurisdiction,  under 
certification  of  imprisonment,  or  the  like,  in  case  of  return. 
But  it  has  been  found,  in  the  case  of  certain  persons  who  had 
come  under  an  enactment  to  banish  themselves,  while  under 
commitment  for  further  examination,  and  before  being  served 
with  a  libel,  that  ^^  a  person  cannot,  on  his  own  application, 
*<  be  banished  firom  this  country,  or  any  district  thereof,  under 
*<  penal  certifications,  except  when  under  a  commitment  to 
<<  prison  in  order  to  trial  for  an  ofience  specified,  and  after 
**  naving  been  served  with  a  criminal  accusation  to  stand  trial 
♦<  for  the  same''  (d). 

Whipping  is  sometimes  inflicted  by  magistrates  of  burghs, 
without  a  Jury,  for  broils,  assaults,  or  outrages  in  the  streets, 
keeping  disorderly  houses,  keeping  places  of  reset  for  thieves 
or  stolen  goods,  or  other  the  like  offences,  against  the  police 
or  tranquillity  of  the  burgh  (e).  But  it  is  not  inflicted  by 
sheriffs,  without  a  jury,  even  for  this  order  of  offences ;  nor  by 
the  magistrates  of  burghs,  without  a  jury,  for  crimes  of  a 
higher  denomination  ^,  And  it  has  been  found,  upon  in- 
quiry (g)f  that,  with  the  exception  of  one  or  two  counties,  it 
is  not  inflicted  by  justices  of  the  peace ;  and  the  inflicting  of  it 
by  justices  seems  not  advisable,  and  is  commonly  considered 
as  a  stretch  of  power. 

The  whipping  of  females,  publicly  or  privately,  is  abolished 
by  statute ;  and  confinement  to  hard  labour  in  the  gaol  or 
house  of  correction  from  one  to  six  months,  or  solitary  con- 
finement therein,  not  exceeding  seven  days  at  one  time,  is  sub* 
atituted  (h). 

(a)  Hume,  H.  474.  (h)  Ibid.  143. 

(c)  Hutcheson's  J.  P.  3d  edit  L  900. 

(d)  Suspension  and  liberation,  Johnston  and  Baird,  3d  January  1815 ; 
Justiciarj  Records. — Hume,  ii.  131.  (e)  Hume,  ii.  144-5. 

(f)  Ibid.  145-7*  (%)  Hutcheson's  J.  P.  3d  edit.  L  220. 

(h)  1  Geo.  IV.  c.  57. 
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The  day  on  which  a  oorpoial  pimiflhmeiit^  e.  g*  whiffing, 
is  to  be  inflicted,  is  mentioned  in  the  sentence. 

No  corporal  punishment,  short  of  death  or  demembiatioi^ 
e.  g.  whipping,  can  be  carried  into  effect  till  after  *>lwiwg  of 
eight  days  from  the  date  of  the  sentence  south  of  JFortlH  or 
twelve  days  north  of  it  (a)^ 

PHhry^  in  consequence  of  imecial  statute,  can  now  only  be 
inflicted,  either  for  perjury,  whether  upon  oath  or  by  a  waa 
affirmation,  which,  in  certain  cases,  is  held  equivalent  to  aa 
oath,  e.  g.  in  the  case  of  Jqnakers,  or  for  suboniation  of  sock 
perjury  (b).  It  was  formerly  used  in  several  cases ;  but  fine  or 
imprisonment,  or  both,  are  now  substituted  for  it  (c).  PUloij, 
therefore,  can  now  only  be  inflicted  by  the  Courts  of  Sesaioa 
or  Justiciary,  as  they  only  are  competent  to  try  for  peqitfj  or 
subornation  of  purjury. 

Infamy  can  only  be  inflicted  by  the  conviction  of  a  jury,  or 
of  the  Court  of  Session ;  and,  therefore,  where  the  diazge  ia 
truly  of  an  infamous  nature,  justices  of  the  peace  ought  to  le* 
frain  firem  trying  it     See  Justices  of  the  Peace. 

Deprivation  of  a^  may  be  inflicted  on  the  oflfeera  of 
court,  for  fiilsehooa  or  corruption  in  the  dischaige  of  their 
duties  (dj. 

Unusual  punishment  ^of  any  kind  is  reprobated.  The  So* 
preme  Court  are  said  to  have  expressed  great  indignation  at  a 
judgment  of  the  magistrates  of  a  Durgb,  who,  upon  very  illegal 
procedure,  had  sent  a  landman  to  the  sea  service,  for  an  idbay 
upon  the  streets  (ej. 

It  is  not  competent,  in  a  sentence  of  punishment^  to 
a  power  to  mitigate  (f).    See  Eexnew. 

See  Wrongous  Imprisonment. 


QUAKER'S  AFFIRMATION. 

EvEKT  quaker,  who  is  required  on  any  lawfU  occasion  to 
take  an  oatn,  may,  instead  of  it,  make  a  declaration  in  these 

(a)  3  Geo.  II.  c  38,  sect  S—^n  capital  puniabments  and  dmemte^ 
lion,  the  infliction  of  the  punishment  cannot  be  within  leas  than  30  daja 
aouth  of  Forth,  and  40  days  north  of  it ;  11  Geow  I.  c  26,  sect  10. 

(bj  66  Geo.  III.  c.  138,  sect.  1.  fej  lUd.  sect.  a. 

(dj  Hume,  iL  473. 

(ej  Nash  against  Robertson,  18th  March  1804 ;  in  Hutdiesoa^to  J.  P. 
Sd  edit.  i.  227. 

f/J  Suspension,  Twecdale,  18th  June  1803  $  Hume,  ii  4d7. 
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wariB : — *^  I,  A  Bj  do  Bolemnly,  sinoerdy,  and  tnily  declare 
«  and  affirm  C*  which  is  of  the  same  force  as  an  oatn,  and  if 
false,  subjects  to  the  pains  of  perjury.  But  no  Quaker  is  quali- 
fied (by  the  acts  allowing  this  dediuration)  to  give  evidence  in 
any  cnminal  case,  to  serve  on  juries,  or  to  b^  any  office  or 
place  <^  profit  in  the  government  (a). 
See  N(mcaf^brfiusU.F^Oaih8.'^Proqfl 


BAPE. 


Rape  is  the  carnal  knowledge  of  a  woman'^s  person,  by 
penetration  of  her  privy  parts,  forcibly  and  agunst  her  wiu. 
The  crime  must  be  effected  by  force  or  intimi£ting  threats  at 
the  time.  It  would  appear  that  stupefaction  b^  potions  irill 
be  fatal  to  the  accused.  Carnal  knowledge  of  girls  under  pu- 
berty is  considered  as  forcible,  as  it  is  held  that  they  cannot 
consent  to  connexion.  It  is  equally  criminal  though  commit- 
ted on  a  prostitute.  There  may  be  art  and  part  of  this  as  of 
other  crimes.  The  punishment  is  capital.  It  will  save  the 
prisoner's  life,  though  it  will  not  screen  him  from  all  punish- 
ment, if  the  woman  acquiesce,  and  (though  contrary  to  the 
truth)  declare  that  she  consented.  This  crime  may  be  prose- 
cuted either  by  the  public  prosecutor,  by  the  woman,  or  by  her 
near  relations.  It  is  a  circumstance  unfavourable  to  the  pro- 
secution, that  it,  or  the  disclosure  of  the  fact,  has  been  long 
delayed.  The  woman  is  a  competent  witness  where  she  is  not 
prosecutor  (b). 

An  assault  with  intent  to  ravish  is  not  capital,  but  is  highly 
punishable.  Corruption  of  the  morals  of  young  females  is  iq 
the  same  situation ;  as  is  also  forcible  abduction  and  marriage ; 
but  if  the  woman  be  also  ravished,  the  offence  is  of  course 
capital  (c). 

Justices  of  the  peace,  of  course,  cannot  try  for  crimes  of  so 
heinops  a  nature ;  but  they  may  prepare  the  case  for  trial  by  a 
higher  court.     (See  Arrest,  S^c.) 

fa)  7  luid  8  William  III.  c  34,  sect.  1,  3,  3,  6.— 1  Geo.  L  St  8,  c 
8  Geo.  I.  c.  6,  sect.  1,  2._22  Geo.  II.  c.  46,  sect.  38. 
(  b)  Hume,  L  297,  ^^'  (^)  Ibid.  3(NMS. 
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RECOGNIZANCE. 

This  is  «  tenn  of  English  law.  It  occurs  somedmes  in 
British  acts  of  Parliament,  to  be  executed  by  justices.  Various 
particulars  with  regard  to  it,  mentioned  by  tne  English  writers, 
seem  inapplicable  m  Scotland.  It  seems  to  be  merely  a  bond 
by  which  one  or  more  persons  become  bound  to  forfeit  a  cer- 
tain sum,  on  failure  to  perform  a  certain  thing.  The  occa- 
sions in  which  it  may  be  exacted,  the  amount,  &c.  are  mention- 
ed in  their  proper  places. 

See  Bail* 


RECOMPENSE. 

This  article  comprehends  several  sets  of  cases,  which  seem 
competent  before-  justices  under  the  small  debt  act ;  but  none 
of  which  can  often  occur  before  them. 

I.  Profit  by  another^s  loss. 
A  person  who  is  a  gainer  by  the  loss  .of  another,  without 
any  purpose  of  donation,  must  indemnify  him,  either  c£  his 
whole  expence,  or  so  far  as  he  himself  is  a  gainer.  This  ap« 
plies  even  in  the  case  of  pupils,  though  they  cannot  bind  them- 
selves by  any  contract  (a).  Thus  they  must  repay  money  bor- 
rowed, so  far  as  profitably  applied  to  their  use.  (See  Minors.) 
It  is  necessary  that  the  pursuer  have  sustained  an  actual  and 
substantial  loss ;  it  is  not  sufficient  that  the  defender  has  rei^ 
ed  advantage  from  an  operation  which  has  answered  its  own 
purpose  to  the  pursuer.  It  is  also  necessary  that  the  defisnder 
have  been  a  positive  gainer ;  it  is  not  sufficient  merely  that  he 
is  less  a  loser  than,  if  it  had  not  been  for  the  pursuer,  ne  mi^t 
have  been.  Thus,  the  furnisher  of  goods,  remaining  unpaid, 
which  form  the  chief  fund  of  payment  of  a  bankrupt's  credi- 
tors, has  no  action  on  this  ground  against  the  other  creditors. 
Where,  however,  a  person  bona  Jide  lays  out  money  in  repair- 
ing the  property  of  another,  so  as  to  prevent  it  from  ^ing  to 
decay,  he  bas  action ;  for  the  other  is  a  positive  gainer  by 
being  saved  the  effects  of  the  natural  decay  of  the  subject. 
The  profit  of  the  one  must  have  arisen  from  the  loss  of  the 
other.     The  profit  must  be  substantial  and  real* 

(aj  Enkine,  iii.  1.  11. 
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II.   NeGOTIO&UM  OE8TIO. 

^this  prodaces  those  obligations  whicli  arise  from  the  ma* 
nagement  of  one^^s  affairs  in  his  absence  by  another,  without  a 
mandate  from  him  (a). 

The  person  whose  afiairs  are  managed,  must  repay  to  the 
negotiorf$m  gestar^  or  manager,  all  the  debursements  which  he 
has  made  on  his  account  in  the  course  of  the  management,  and 
also  interest,  and  must  relieve  him  of  all  the  obligations  under 
which  he  has  come  in  consequence  of  the  gcatio :  and,  if  those 
debursements  and  obligations  appear  rational,  it  makes  no  dif- 
ference though  the  subject  to  wnich  they  related  should  perish 
by  accident ;  but  he  is  not  bound,  though  the  event  be  favour- 
able, to  give  to  the  gestor  any  reward  for  his  service  (bj. 

The  negotiorum  geator  is  accountable  to  the  owner  for  all 
the  money  and  subjects  belonging  to  him,  which  have  come 
into  his  hands,  and  even  for  interest,  where  the  sum  carried  in- 
terest formerly  (c).  Where  the  gestor^  from  friendship,  and 
the  necessity  of  the  case,  undertakes  an  affair  requiring  imme-i 
diate  execution,  he  is  liable  fur  the  consequences  of  gross  omis- 
sions only.  Where  his  motives  appear  selfish,  or  where  he  acta 
contrary  to  the  express  will  of  the  owner,  or  involves  him  in  a 
new  concern,  in  which  he  never  dealt  formerly,  he  is  liable  for 
accidents ;  and  is  not  entitled  to  debursements,  except  as  fiur  as 
the  owner  has  been  a  gainer.  Where  there  are  no  special 
circumstances  on  either  side,  a  middle  degree  of  diligence  is 
due  (d). 

Upon  the  principle  of  this  doctrine,  if  a  person  lay  out  money 
prudently  and  properly,  with  a  view  to  the  advantage  of  a  thing 
hired  by  him,  or  borrowed  by  him,  or  received  by  him  in  pledge, 
or  deposited  with  him,  he  is  entitled  to  reimbursement.  Thus, 
if  a  person  hire  a  horse,  and  it  become  unwell,  he  will  be  en- 
titled to  the  expence  poperl]r  incurred  by  him  in  attempting 
to  core  it,  though  it  should  die. 

III.  Indebiti  solutio. 
Where  a  person  has  paid  a  sum  of  money  from  an  erroneous 
belief  (whether  the  error  was  in  fact  or  in  law)  that  it  was  due 
by  him  as  a  debt,  he  is,  in  the  ordinary  case,  entitled  to  pur- 
sue for  repayment :  the  action  for  which  is  called  conmctio 
inddnU.  But  he  is  not  entitled  to  pursue  for  repayment, 
either  if  the  sum  was  due  by  a  natural  obligation,  tnough  it 

(a)  Erskine,  iU.  3.  62.  (h)  Ibid.  5.  (e)  Ibid. 

(d)  Ibid.  53. 
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could  not  h^ye  been  enibroed  by^  «n  action,  as  where  a  minor 
bas  lepaid  a  loan  of  money ;  or  if  he  knew,  when  he  made  the 
payment,  that  the  debt  was  not  dne )  or  if  the  claim  has  been 
settled  by  transaction,  tiioogh  it  shoidd  afterwards  appear  dwC 
it  was  not  dne  (a). 

IV.  RCLIXP  OF  CO-OBLIOANTS  AKD  CAFTIONICRS. 

Where  two  or  more  persons  are  botmd  conjnncdy  and  ae- 
▼erally,  each  for  tiie  whole,  any  one  paying  more  than  his  share 
has  idief  against  the  rest  for  thdr  proportions.  This  holds 
also  among  co-cantioners  (b).  Where  a  cautioner  pays  the 
debt,  the  creditor  may  be  compelled  to  assign  to  him  the 
jmmnds  of  debt,  that  he  may  tiie  more  easily  operate  his  re- 
fief  against  the  principal  debtor. 


RETENTION. 

Retxktiok  (questions  on  which  may  occur  before  justices  in 
the  exercise  of  their  ciTil  jurisdiction)  is  nearly  allied  to  omii- 
pensaiian :  but  has  not,  like  it,  the  effect  of  extinguishing  obli- 
gations ;  it  merely  suspends  them,  till  he  who  plaids  it  wtains 
payment  or  satismction  for  his  counter  daim  (cj. 

It  is  of  two  kinds. 

The^r^  kind  occurs  in  mutual  contracts;  and  entitles 
dther  party  to  delay  performance  till  tiie  otiier  jiartr  be  readv 
to  perform  his  part.  Thus,  an  agent  may  retain  his  dienta 
pikers  till  his  account  be  paid ;  a  person  who  has  sold  goods 
may  retain  them  till  he  receive  payment  of  the  price,  vmless 
tiie  bargain  was  for  credit ;  a  stabler  may  retain  the  horse  com* 
mitted  to  him  till  he  receive  the  stipulated  recompense ;  a  car- 
rier may  retain  the  goods  whidi  he  has  carried  till  he  be  paid 
for  the  carriage ;  a  tradesman  may  retain  tiie  piece  iji  work 
which  he  was  employed  to  make  till  payment  of  the  expenoe 
which  he  has  debursed  on  it,  and  of  the  price  of  the  workman- 
ship (dj. 

The  second  kind  is  a  sort  of  sui^lement  to  compensation^ 
Qsed  where,  from  the  claims  being  diffigrent  ftom  each  other  in 


fa)  EfsUne,  iii.  S.  64.  (b)  Stair,  i.  9.  9.  (ej  Enk.  ilL  4L  20. 

(dj  Ibid.  21. 
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their  nfttttre,  oampensatbn  does  not  ftpply ;  founded  upon  Ae 
oonnderation  that  no  person  is  entitled  to  the  aid  of  a  court  of 
law  while  he  refuses  to  satisfy  a  claim  against  him  by  the  debtor. 
Thus,  although  a  debtor  in  a  sum  of  money,  who  afterwards 
becomes  cautioner  for  his  creditor  in  a  separate  debt,  cannot 
plead  compenscttion  upon  his  bond  of  relief  till  he  be  distressed, 
Mcause  till  then  he  is  only  a  conditional  creditor  of  the  prin<« 
cipal  debtiHT,  yet  he  may  plead  retention^  even  against  an  one- 
rous assignee  of  the  money  debt,  till  be  be  reUeved  of  hia 
eantionary  obligation  (a).  Thus,  also,  consignees,  brokers,  or 
other  commercial  agents,  have,  upon  their  constituent's  baoik. 
ruptcy,  a  right  of  retention  against  him  or  his  creditors  upon 
the  goods  or  money  belonging  to  him  in  their  hands,  for  pay- 
ment of  the  general  balance  due  Upon  their  account,  and  for 
relief  of  all  engagements  under  which  they  have  come  on 
his  aeomint,  on  the  faith  of  the  goods  and  money  continually 
passing  tbroc^h  their  hands. 

To  make  way  for  retention,  the  possession  must  be  Iegili« 
mate  in  the  person  of  the  holder,  and  as  distinguished  from 
that  of  the  owner.  For  instance,  a  servant  cannot  retain  the 
eflects  of  his  master  which  have  come  into  his  possession  by 
reason  of  his  serrice,  even  for  payment  of  his  wages ;  for  the 
servant^s  possession  of  those  is  held  to  be  the  masterV  The 
possession  must  have  been  obtained  in  a  lawfiil  way. 


REVIEW. 


The  general  rule  is,  that  the  jud^ents  of  the  sessions  of 
the  peace  may  be  brought  under  review.  Exceptions  to  this 
rule  are  noticed  under  the  articles  in  which  they  occur. 

I.  Criminal  cases. 
The  judgments  of  the  common  sessions  in  criminal  cases 
may  be  reviewed  by  the  quarter  sessions  by  appeaL    This  is 
competent  at  any  time  before  execution.    An  appeal  to  the 

Starter  sessions  ^om  an  interlocutory  judgment  does  not  stop 
e  justices  from  proceeding  and  finishing  the  cause  by  sen- 
tence ;  but,  if  such  an  appeal  be  entered,  they  ought  to  admit 
it,  and  it  prevents  them  from  proceeding  to  execution  till  it  be 

(a)  Erskine,  Ui.  4.  20. 
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5^ifff^iMft^  (a).  In  some  cases  of  penalties  under  special  statutes, 
appellants  to  the  quarter-sessions  must,  by  those  statutes,  find 
caution  to  implement  the  judgment  of  the  petty  sessions  if  it 
shall  be  affirmed :  and  in  some  counties,  by  ancient  usage,  sp* 
pellants,  both  in  criminal  and  civil  cases,  find  caution  for  the 
ezpences. 

The  judgments  of  either  the  common  or  quarter  sessions  in 
criminal  cases  may  be  reviewed  l^  the  Court  of  Justiciary  by 
advocation :  which  has  in  later  times  been  used  even  after  sen- 
tence  has  been  pronounced,  though  originally,  and  perhaps 
strictly  cmly  apphed  during  the  dependence  (b).     It  is  obtain- 
ed upon  a  bill  presented  to    the  Court   of  Justiciaiy  fcj. 
Those  judgments  may  also  be  reviewed  by  the  Court  oif  Jus- 
ticiary, by  suspension,  at  any  time  berore  complete  execu- 
tion (d).    Both  suspension  and  advocation  stop  proceedings 
before  the  justices.     Suspension  or  advocation  belbre  the  Court 
of  Session  are  not  competent,  even  though  the  punishment 
should  be  only  a  fine  (e).     When  any  bUl  of  advocation  or 
of  suspension  is  presented  to  the  Court  of  Justiciary  against  a 
sentence  pronounced  in  a  criminal  case^  carried  on  at  tlie  in- 
stance of  the  procurator-fiscal,  intimaticm  of  it  ought  imme* 
diately  to  be  made  to  the  crown  agent,  by  the  jwocurator-fiseal, 
in  oroer  that  the  crown  counsel  may  be  enabled  to  determine 
whether  it  is  expedient  to  support  the  judgment  so  pronounced ; 
and  in  the  event  of  that  course  being  followed,  the  ezpence  of 

fa)  Meldrum  against  Brown,  23d  December  1746;  EUk.  p.  304. 

fbj  Hume,  ii.  491.  (ej  Ibid.  492.  (dj  Ibid.  494-7. 

fej  Berry  against  Walker  and  Rodger,  17th  January  1809..— Johnstone 
against  Guthrie  and  Finlay,  16th  May  1810,  Fac.  CoU.  21S — ^Gumming 
against  Johnstone,  29th  June  1810  ;  Hume,  IL  70.— Meek  against  Watnn 
and  Ramsay,  6th  June  1812 ;  Fac  Coll — Hume,  iL  69-71- 

i^ote.— Another  mode  of  review  in  criminal  cases  is  by  appeal  to  the 
next  Circuit  Court  of  Justiciary ;  wliich  is  competent  Mpdnst  finiusentences, 
not  inferring  death  or  demembration,  pronounced  by  sheriffs,  stevmrts, 
courts  of  royal  burghs,  or  of  burghs  of  regality  or  barony,  or  courts  of  ba- 
rons or  other  heritors,  not  taken  away  by  the  jurisdiction  act  quoted  (see 
Pie&ce,  towards  the  end) ;  the  appeal  being  entered  in  open  court  at  pro. 
nouncing  sentence,  or,  at  any  time  within  ten  days  thereaner,  being  lodged 
with  the  clerk  of  the  court  from  which  the  appeal  is  taken ;    and  the 
other  party  being  served  with  a  copy  of  it,  personally  or  at  his  dwelling, 
place,  or  his  procurator  in  the  cause,  and  the  inferior  judge  being  also  served 
where  there  is  any  conclusion  against  him,  at  least  16  days  before  the 
time  of  holding  the  Circuit  Court ;  and  a  bond,  with  a  sufficient  cautioner, 
beine  lodged  by  the  appellant  with  the  clerk  of  court  (who  is  answerable 
for  the  cautioner)  at  entering  the  appeal,  to  abide  the  judgment  of  the  Cir* 
cuit  Court,  and  to  pay  costs  if  any  shall  be  awarded ;  20  Geo.  II.  c.  4S, 
sect.  34,  36,  37.->But,  as  justices  of  the  peace  are  not  mentioned  in  that 
act,  it  has  been  found  that  such  appeal  is  not  competent  from  their  judg. 
ments;  Sir  John  Maxwell  and  others  against  Stansfield,  6th  June  1830, 
Court  of  Justiciary ;  Fac.  ColL  App. 
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Ibe  subsequent  proceeding  is  defrayed  by  the  crown  agents 
who  afterwards  takes  the  sole  charge  of  the  case ;  and  when 
such  intimation  is  neglected  to  be  given,  the  pubUc  instance  is 
withdrawn  in  the  Court  of  Justiciary  (a). 

Justices  of  the  peace  cannot  review  a  judgment  in  criminal 
cases  pnwounced  oy  themselves  (bj :  except  in  so  far  as  the 
quarter  sessions  may  review  the  judgments  of  the  petty  ses^ 
sioDs. 

II.  Civil  cases. 

The  judgments  of  the  petty  sessions  of  the  peace  in  civil 
cases  may  usually  be  reviewed  by  the  quarter  sessions.  (Sed 
sect.  Criminal  Cases.) 

The  judgments  of  the  petty  sessions,  or  of  the  quarter 
sessions,  in  civil  cases,  may  also  be  reviewed  by  advocation  or 
suspension  in  the  Court  of  Session ;  or  if  the  party  aggrieved 
have  paid,  by  reduction  in  that  court  (c).  Advocation  from 
interlocutory  judgments  of  inferior  judges  is  allowed  only,^r^^^ 
on  incompetency,  including  defect  of  jurisdiction,  personal  oiv^ 
jection  to  the  judge,  ^nd  privilege  of  party :  secondly^  on  con-: 
tingency :  thirdly^  on  legal  objection  with  respect  to  the  mode 
of  prooi^  or  to  some  change  of  possession,  or  to  an  interim  de- 
cree for  a  partial  payment ;  but  in  the  cases  under  this  third 
head,  leave  by  the  inferior  judse  is  required  (d).  Advocation 
on  the  ground  ef  error  is  allowed  only  after  a  final  judg^ 
ment  (e). 

Decrees  under  the  small  debt  act  are  not  subject  to  advocit- 
tian^  nor  to  any  suspension,  appeal^  or  other  stay  of  execution  i 
but  may  be  reviewea  by  reduction  before  the  Court  of  Session^ 
(See  Snuitt  DOt  Act.) 

Justices,  it  is  understood,  cannet  review  a  judgment  in  a 

("a^  BuIm  for  preoognUioBi,  Ac  bj  King*!  GouHu^  2lBt  February  1624. 
See  references  in  Arr^U^  &c« 

fb}  Hume,  U.  45a—Appeal,  M'Kish,  &c.  sgidnst .  Binrij,  ^  Maj 
1810,  in  Bmfts  «f  Adjournal,  and  Hume,  lUd.  iVolA.  The  appellants  were 
fixicMi,  and  l^d  under  surety  of  the  peaee  by  the  justices  of  StirUi^^ire 
for  a  riot.  Both  they  and  the  other  party  veclainied.  The  justices  varied 
their  Inteilocutor.  The  defenders  appealed  to  the  Circuit  Court,  who  cer- 
tified the  case  to  the  High  Court  at  Edinburgfa.  They  "*  Find  that  it  wiis 
«^  not 'Competent  for  the  justices  of  peace  to  review  or  alter  tiieir  first  sen-* 
^  tence  \  and  therefore  Tewme&6  the  second  judgment,**  &e. 

ro^'ErsUne,  iv.  a.  &  (djbO  Geo.  III.  e.  112,  sect.  56.  . 

(^)  Sect.  S7*  ^oMU-Appeal  «o  the  Circuit  Courts  is  competent  from' 
final  judgments  in  civil  cas^  to  the  mount  of  L.2a,  pnmouneed  by  th^ 
courts  mentioned  in  a  preceding  note,  and  in  the  same  mannei^i— SO  Geo^ 
XI.  c.  43,  sect.  34,  36,  37,  made  perpetual  by  81  Geo  11.  C  42,  sect.  7^ — • 
64  Gea  III.  c  67,  sect.  6.  But,  as  mentioned  in  that  note,  this  mode  of' 
r«ilrfl«s  has  Jaeen  found  not  to  extend  to  judgneixts  by  juttioti  of  thajww#f 

Et 
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ciyil  case ;  except  in  so  far  as  the  quarter  sessions  may  reriew 
the  judgments  of  the  ordinary  sessions. 

III.  Form  of  appeal  to  qitabter  sessions. 

<<  Unto  the  honourable  his  Majesty^s  justices  of  the  peace  fer 
<*  the  shire  of  in  quarter  sessions  assembled. 


<^  The  petiticm  and  appeal  of  A  B,^  [design  him.] 

<<  Humbly  sheweth, 

"  That  the  petitioner  begs  leave  to  submit  to  the  review  of 
«  your  honours  the  following  judgment  of  the  justices  in  the 
*<  petty  sessions'^  [state  the  facts,  the  judgment  pronounced, 
and  the  grounds  of  appeal.] 

# 

*^  May  it  therefore  please  your  honours  to  alter  the  judg- 
"  ment  before  recited,  and  to^  [state  what  is  asked]. 

«  A  B.'* 

'  [This  appeal  is  at  once  dismissed,  if  it  do  not  throw  oonsi- 
derable  doubt  upon  the  judgment  of  the  petty  sessions.  Odier- 
wise,  it  is  ordered  to  be  answered ;  and  it  is  afterwards  advised 
with  the  answers.] 


RIOT. 


The  word  riot  is  often  used,  in  common  language,  to  denote 
a  mere  breach  of  the  peace ;  but  it  properly  signifies  a  much 
higher  crime ;  for  which  justices  of  the  peace  cannot  try,  bat 
which  they  ouffht  to  endeavour  to  prevent  and  quell,  and  the 
perpetrators  of  which  they  ought  to  arrest,  and  to  put  in  the 
course  for  trial.     See  Arrest^  ^c. 

I.  At  common  law. 

Riot^  or  Mobhififf^  signifies  a  tumultuous  assemblage  of  a 
number  of  persons  &r  a  violent  purpose,  to  the  disturbance  of 
the  public  peace.  There  may  be  a  convocation  for  an  unlaw, 
fill  purpose,  which  is  not  mobhing,  as  saying  mass ;  there  not 
being  in  this  ease  that  apprehension  of  violence  which  is  es- 


reniiid  Ui  ntcMbing.    This  crime  may  to  committed  in  doio^ 
a  lairfiil  Bci^  as  executing  a  diligence^  ot  searchmg  for  run 
ttMNlsy  if  ddd^  #itfa  tnmuH  and  disorder*  ^  It  must  be  a  conu 
bimahn  fyt  vMknee^  m  defiance  of  authority)  to  the  prejudice 
if  others  ;  in  which  it  diffos  froto  a  casual  affiray  or  quarrdi^ 
arising  dnddeiriy  among  indiTiduah,  who  have  no  such  hostile 
views  against  the  peace  of  the  neighbourhood :  but  it  is  su& 
fident  that  a  tacit  confederacy  hate  been  formed  afber  the 
meMng;   it  is  not  necessary  that  thfe  meetbg  was  called 
together  fi>r  the  purpose.    It  must  be  for  an  olgect  of  frivcUe 
ooncern,  ad  t6  rescue  a  certain  criminal,  or  to  break  down  a 
certain  indosure ;  for  if  it  be  for  an  object  of  p%Mic  concern^ 
as  to  throw  open  all  prisons,  or  to  break  doWn  all  inclosures^ 
it  is  not  mobbing  but  treason.     Mobbing  is  constituted  by  de- 
stroying, rifling,  damaging,  or  invading  the  property  of  indivi- 
duals or  the  public ;  or  by  any  injury  done  to  the  persons  of 
individuals,  or  by  invading,  seeking,  or  pursuing  them  with  in- 
tent to  abuse,  confine,  or  put  them  in  fear ;  or  by  violently  in-i 
timidating  or  constraining  any  one  to  act  con^aty  to  his  inter- 
est, duty,  or  indination.    Although  the  assembly  have  not 
proceeded  to  acts  of  force  or  outrage,  if  they  have  plainly  dia^ 
covered  their  p&rpose  to  engage  in  some  violent  enterprise^  and 
have  made  a  movement,  or  taken  some  measure  towards  the 
execution,  this  is  an  act  of  mobbinjr.     The  tumihuouB  assem- 
Ming  for  a  violent  purpose  is  soffident,  'without  acia  of  vio^ 
lence  (a). 

A  person  may  be  art  and  part  of  this  crime  by  assistance  ot 
instigation,  though  not  present  in  the  tumiilt  I^esence  ip 
the  mob  fbr  li  short  time,  fifom  indiscretion  or  curiosity,  doep 
not  subject  a  persoti  as  art  and  part ;  he  is  not  liable  ad  such 
unless  he  have  truly  made  himself  one  of  the  mob  by  the  part 
which  he  takes  in  thdr  proceedings.  Every  one  in  a  moo  ia 
art  and  part  of  alt  the  acts  done  by  any  part  of  it,  if  not  quiM 
out  of  the  bounds  of  the  porpose  of  the  mob  (b). 

At  common  law,  mobbing  is  not  capital.  But  acts  may  be 
done  ^persons  in  the  mob,  which  shau  sntgect  those  personsi 
and  m  who  have  bieen  specially  concen!ked  in  those  acts,  to 
capital  puMshm^nt ;  as  murder  or  fire-rsdsing  (c). 

• 

II»  RfOT  ACf . 

The  common  law  has  been  considerably  exiended  by  tli^ 
Rioi  Act  (d).     Thia  act  contains  two  prindpal  provisions. 

(a)  Hume,  i.  411^15.  fh)  tUd.  416-420. 

(ej  Ibid.  421^24  (d)  I  Geo.  I.  c  fc 
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RIOT. 


By  (mt  proviiion^  il  is  madd  caj^tal  if  any  poioiia  unlaw, 
folly,  riotously,  and  tumultously  assembled  together,  to  the 
disturbanoe  or  the  public  peace,  shall  unlawfidly,  and  with 
force,  demolish  or  pull  down,  or  hegai  to  demolish  or  pull 
down,  any  church,  or  chapd,  cnr  any  place  for  rdigioua  wor- 
diip,  tolerated  by  law,  or  any  dweUing-house,  bam,  stable,  or 
other  out-house  (a).  This  capital  sanction  has,  by  acts  which 
seem  to  apply  to  Scotland,  been  extended  to  persons  so  aasem- 
Med,  with  force  demolishing  or  pulling  down,  or  b^inning  to 
demolish  or  pull  down,  any  mill  (bj^  or  any  buOding  or  erec- 
tion for  carrying  on  tnde  or  manufoctuies,  or  for  depositing 
goods  (c)j  or  demolishing,  pulling  down,  or  damsging,  or  be- 
ginning to  demolish,  puU  down,  or  damage  any  engines,  erec- 
tions, or  other  works  belonging  to  collieries  (d).  {^Dama- 
gesj  sect.  Riot) 

By  the  other  oroviWofi  of  the  riot  act,  it  is  made  capital  if 
any  persons  to  tne  number  of  twelve,  being  unlawfully,  riot- 
ously, and  tumultuously  assembled,  to  the  disturbance  of  the 
peace,  and  being  reauired,  if  in  a  coun^,  by  any  one  justice 
of  the  peace  or  tne  sneriffor  under  sheriff  of  the  coun^ ;  and 
if  in  a  city  or  town  corporate  by  the  mayor  or  a  biulifl^  or 
other  head  officer  or  justice  of  the  peace  oi  such  city  or  town 
corporate  (not  an  ordinary  constable  or  peace  officer  (ej  ), 
by  prodamalion  in  the  king^s  name,  to  Asperse  themsdves, 
and  to  depart  to  their  habitations,  or  lawM  business,  continue 
together  unlawfiilly,  riotously,  and  tumultuously  for  an  hour 
amr  proclamation  (f).    Tids  prodamation  is  made  in  this 
manner*    The  justice  of  the  peace,  &c.  is  to  go  among  the 
rioters,  or  as  near  to  them  as  he  can  safely  come,  and  to  com- 
mand  silence  while  proclamation  is  making,  and  then  apeolj 
to  make  proclamation  in  these  words,  or  *<  like  in  effect.^ — 
**  Our  sovereign  Lord  the  Gng  chargeth  and  commandeth 
<<  110  pereonSf  being  aseembkdf  tmmediatehf  to  disperse  ihewu 
'<  eelveSf  and  peaceably  depart  to  their  habitaOone^  or  to  their 
^<  lawfid  business^  upon  the  paine  contained  in  the  ad  made 
<<  in  the  first  year  of  Kit^  George^  Jbrpreven^nff  ItMntittf 
<<  and  riotous  oseemNies.    God  save  the  KingJ*    Aad  every 
such  lustioe,  &a  on  notice  or  knowledge  of  such  unlawful  a*- 
semUy,  is  to  resort  to  the  place,  and  make  proclamation  in  this 
manner  (ff).    The  giving  such  command  is  commonly  called 
reading  the  riot  act.     It  is  not  necessary,  in  order  to  antho- 


fa)  I  Oea  I.  c.  5,  sect  4,  10. 
fe)  AS  Goo.  III.  c.  130,  sect  2. 
(e)  Hume,  i,  430. 
(gj  Ibid.  sect.  2. 


fbj  9  Geo.  Ill,  c  20,  sect-  1. 
fdj  56  G«o.  III.  c  laa,  aect  I. 
f/j  1  Geo.  L  c.  6,  sect.  !• 


rife  prodamatton,  that  the  meetiiig  have  proceeded  to  any  fe- 
lonious attack  upon  property  or  person,  such  as  wouncung, 
firMraising,  or  breaking  mto  houses ;  it  is  sufficient  that  the 
persons  be  unlawfully,  riotously,  and  tumultuously  assembled ; 
that  is,  with  such  drcumstances  offeree,  agitation,  and  disor- 
der,  as  are  alarming  to  the  lieges,  and  amount  to  a  disturbance 
of  die  pubUc  peace  (a).    And  i£  they  continue  so  assembled 
fi>r  an  nour  after  proclamation,  they  are  guilty  of  the  ca^tal 
crime,  though  thqr  have  not  attempted  to  commit  any  felomous 
outrage  (bj.    If  the  rioters  proceed  to  any  invasion  of  proper- 
ty or  person,  they  may  not  only  be  tried  and  punished  for  the 
offence,  but  may  be  forcibly  resisted,  suppressed,  and  taken  on 
the  spot,  either  by  the  magistrate,  or  fy  the  individuals  in- 
vadedy  and  their  assistants,  at  common  law,  though  the  hour 
have  not  expired,  or  though  proclamation  have  not  been  made 
at  all  (c).    The  capital  sanction  for  continuing  assembled  an 
hour  afVer  proclamation,  is  incurred  by  all  who  were  present  at 
making  it  (for  all  such  are  presumed  to  hear  it),  or  who  were 
informed  of  its  having  been  made,  and  are  in  the  mob  after  an 
hour  from  its  being  made  (d).    All  who  hinder  or  hurt  an^ 
person  who  begins  to  make  proclamation  are  punishable  capi- 
tally ;  as  are  lul  persons  so  unlawfully  assembled  to  the  num- 
ber of  twelve,  if  they  continue  together  an  hour  after  such 
hindrance,  knowing  of  it  (e).     If  the  persons  so  unlawfully 
assembled  do  not  disperse  witiiin  an  hour,  every  justice  of  the 
peace,  sheriff,  mayor,  &c.  and  every  high  or  petty  constable,  or 
other  peace  officer  of  the  county  or  town,  and  such  other  per- 
sons as  shall  be  commanded  to  be  assisting  to  such  justice, 
sheriff,  mavor,  &c  (who  are  authorised  and  empowered  to 
commimd  all  his  Majesty^s  subjects  of  age  and  abili^  to  assist) 
may  seise  and  apprehend  such  persons  so  unlawfully  continue 
ing   together  after  proclamation  made,  and  forthwith  carry 
them  before  a  justice  of  the  peace  of  the  place  where  they  are 
apprehended,  to  be  proceeded  against  according  to  law  (see 
Arresif  &c.)  ;  and  if  the  persons  so  unlawfiilly  assembled  be 
killed  or  hurt  by  their  resisting  the  persons  so  dispersing  or 
seinng  them,  such  justices,  &c.  peace  officers,  and  private  as- 
sistants, are  indemnified  (/^,  if  they  have  acted  with  due  hu- 
manity and  discretion  (gj.    The  magbtrate,  indeed,  has  the 
same  powers  of  arrest,  at  common  law,  as  those  contained  in 
this  Clause  (h).    Those  who  have  recently  joined  the  inulti«» 
tude,  whether  they  be  in  the  knowledge  of  (he  proclamation  or 

raj  Hume,  i.  431.  fhj  Ibid.  (oj  Ib^ 

rdj  Ibid.  431-2-        -^      (0)  Ibid.  432.  ffj  1  G«o.  I.  c  »,  lect.  H. 

fg)  Hume,  i  432-3*  fh)  Ibid.  433. 
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not,  must  run  tbe  riA  of  any  ifiifoe  employed  to  ga|pprei8 
tumult  (a). 
dee  Breach  of  the  P€aee.^Injuri€9^  Meal.-^Mis^efi  . 
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Ths  freeholders  of  creiy  comity  and  stewaxtiy  in  Seocland 
are  directed  to  assess  the  county  or  stewartry  in  which  their 
estates  lie,  at  their  meetings  at  any  of  their  ho|d  courts  yearly, 
in  sudi  sums  ai  they  judse  necessary  for  defrayins  the  diaigcs 
of  apprehending  cnminals,  of  subsistbff  them  m  prison  till 
prosecution,  and  of  prosecuting  them,  and  not  to  be  applied  for 
any  other  purpose  wnaterer ;  to  be  collected  and  accounted  for 
by  such  person,  and  in  such  manner,  as  the  freeholders  from 
tune  to  tmie  appoint  (b).  From  this  fund  justices  get  a  pro- 
per compensation  for  expences  debursed  by  them  in  bringing 
criminals  to  punishment.     See  Arrett^  S^c. 


SALE. 


Sale  (questions  with  regard  to  which  may  occur  before  the 
justices  under  the  small  debt  act)  .is  a  contract  by  which  Mie 
person  becomes  bound  to  deliver  a  certain  subject  to  another, 
with  a  view  of  transferring  the  property,  for  a  price  in  current 
money  (c). 

I.  What  mat  be  sold. 
^  Things,  the  importation  or  use  of  which  is  absolutely  pro- 
hibited, cannot  be  soTd.  In  like. manner,  goods  stolen  or  lost 
cannot  be  sold.  And  the  owner  of  goods  stolen  or  lost  is  en- 
titled, without  paying  any  thing,  to  recover  them  from  a  bona 
JIds  purchaser,  even  m  a  public  market ;  or  from  a  person  by 
ffhom  they  have  been  honajide  received  in  gifk  or  pawn.     But 

(a)  Hume,  i.  48t.  (h)  11  Geo.  I.  c.  26,  sect-  12. 

f  «J  Krddne^  m.  a.  S,  ^ 
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it  u  otherwise,  if  floods,  in  the  posse^gioii  of  a  bonii  JIde  pur* 
chaser,  or  other  holder,  have  been  procured  by  his  author 
from  die  tme  owner  by  swindling,  or  the  like  fraud ;  because, 
in  this  case^  the  true  owner  has  consented  to  the  transference 
of  the  property,  though  that  consent  was  obtained  by  undue 
means. 

In  the  sale  of  smuggled  goods,  as  the  statutes  with  regard 
to  such  goods  provide  that  tney  nuiy  be  forfeited  in  the  hands 
of  the  buyer,  at  the  instance  even  of  the  seller,  damages  are 
not  due  by  die  seller  for  non-delivery ;  and  the  buyer  is  not 
bound  to  receive  them,  nor  to  pay  damages  if  he  refuse  to  re- 
ceive them  fa  J.  Where  such  goods  have  been  delivered,  in 
ordinary  commerce,  the  seller  has  action  for  the  price,  although 
both  parties  knew  the  goods  to  be  smuggled,  and  although 
they  nave  been  seised  (b).  If  the  purchaser  was  ignorant  of 
the  state  of  the  goods,  he  is  not  bound  to  receive  them  or  to 
keep  them ;  and  he  has  action  of  daroaaes  against  the  seller  if 
ihey  be  seiied.  Where  a  foreign  merchant  sells  goods  abroad, 
which  he  knows  are  intended  to  be  smuggled  ioto  this  country, 
he,  nevertheless,  has  action  for  the  price  (c).  But  where  the 
contract  is  truly  a  contract  to  smuggle,  or  a  part  or  continua* 
tion  of  such  contract,  no  action  of  any  kind  can  be  sustained 
upon  it  (d) ;  and  where  the  foreigu  merchant  is  a  native  of 
this  country,  his  participation  in  the  smuggling  will  be  infer- 
red from  circumstances  comparatively  slight  (e).  But  al- 
though payment  may  be  withheld  in  such  cases,  if  once  made 
it  cannot  be  recovered,  as  the  law  sustains  no  action  founded 
on  a  pactum  UUcUum, 

II.  Formation  of  contract. 

This  contract  is  perfected  by  consent  alone ;  by  the  parties 

having  finally  agreed  upon  the  different  particulars  of  the  con- 

tract  (/^.     Earnest  or  arles  is  not  unfrequently  given  by  the 

buyer  (which  is  imputed  as  part  of  the  price,  if  it  bear  any  pro* 

(a)  Scougal,  &c.  against  Gilchrist,  16th  November  1736;  C  Home.—- 
Cockburn  against  Grants,  2d  November  1741 ;  Kilk.  p.  363 ;  Elchies, 
Notes,  p.  310»BeU*s  Com.  4th  edit.  i.  236. 

(bj  CommissionerB  of  Customs  against  Morison,  27th  November  1723 ; 
Kames_Wakie  against  M'Neil,  6th  November  1740 ;  C  Home. 

(c)  Walker  against  Fidconer,  27th  February  1767--*-MoTe  and  Irvine 
against  Steven,  13th  November  1765 — Bellas  Com.  4th  edit.  I  236. 

(dj  Duncan  against  Thomson,  8th  February  1776.— M'Lure  and  M^Cree 
against  Paterson,  26th  February  1779. — Attorney  of  CuUen  and  Company 
against  PhUp,  15th  May  1793. 

(ej  Cantley  against  Robertson,  11th  February  1790 — ^Young  and  Com- 
pany  against  Imlach,  7th  July  1790..-.Reid  and  Parkinson  against  Macdo- 
nald  and  Elder,  15th  May  1793. 

CfJ  Erskine,  iit  3,  5,  6. 
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povtion  to  ihfl  whole  mm  (a)  );  bat  is  not  necessary.  It  is  not 
akrays  necessary  t^  the  parties  have  agreed  upon  the  indiri- 
dual  articles  to  he  sold.  A  sale,  for  instance,  of  aacoteofaliecp 
out  of  a  certun  flodc,  or  eyen  a  sale  of  an  article  by  sample, 
is  binding  on  both  parties*  It  is  not  always  necessaiy  tnas 
the  amount  of  the  pnce  be  fixed.  It  is  suffiaent,  for  instance, 
that,  in  the  sale  of  ffrain,  reference  is  made  to  the  fiars ;  os  that 
the  sum  is  referred  to  a  third  party ;  or  that  the  price  of  the 
article  is  fixed  by  custom,  or  by  a  known  rate. 

Though,  in  a  question  between  buyer  and  sdler,  ihe  oon- 
tract  is  completed  by  consent,  without  deUvery,  yet  the  cvedi- 
tors  of  the  seller,  who  has  been  allowed  to  retain  posacsiiiop» 
may  attach  the  sulgect  for  their  payment  as  his,  though  there 
haye  been  no  collusion  between  him  and  the  buyer  (b)  ;  and 
a  posterior  purchaser,  first  obtaining  deliyery,  lias  a  right  to 
the  subject,  preferable  to  that  of  the  prior  purchaser. 

The  contract  is  not  binding  if  either  of  the  partiea  have 
been  in  •  gross  mutake  (r;,  or  haye  been  frradukoty  iaiK^ 
upon  in  any  essential  particular. 

The  sale  of  moveable  effects  may  be  proved  dther  by  wri* 
ting,  by  oath  of  party,  or  by  witnesses* 

III.  Obligations  of  paetixs. 

1.  OfSdkr. 

(I.)  To  de/«tvr.— The  seller  is  bound  to  deKver  the  sulgect 
as  agreed  upon,  with  all  the  fruits  arising  after  tlie  sale ;  or  i^ 
through  his  own  fault,  he  be  unable  to  do  so,  he  is  liable  to 
the  other  party  in  damages. 

A  change  of  circumstances  between  the  bargain  and  delivery, 
for  instance,  a  rise  or  fall  in  the  value  of  the  article,  finom  a 
supervenient  law  imposing  a  new  tax,  or  the  like,  does  not 
take  away  the  seller^s  obligaticms  to  deliver,  or  the  buyer^a  obli- 
gation to  receive  (d)* 

A  bargfun  for  a  specific  subject  is  not  implemented  by  ofler^ 
ing  to  deliver  another  of  the  same  kipd  equally  good  (e). 

Delivery  majr  be  either  real,  by  putting  the  t/ps^im  corpses 
into  the  possession,  or  under  the  power  of  the  purchaser  ;  or 
fsy  mboUcal,  if  the  thing  sold  do  not  admit  of  real  deli\ery  (fj. 

(a)  Erakine,  Ui.  8.  9!- 

(h)  Kinneil  against  Menziea,  18th  November  1790. 

ic)  Sword  against  Sinclairs  and  Campbell,  8th  August  1771- 

(d)  MacleHand  against  Adam  and  Mathie,  27th  Januar;^  1795« 

(e)  Allason  against  Watson,  Idth  February  1767* 
(J\  Erskine,  ill.  3.  8. 
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As  to  the  time  and  plaee  of  ddivery ;  if  there  be  any  pac- 
tion npon  the  noint,  it  must  be  obeenred,  otherwise  the  seller 
is  bound  to  ddiver  instantly  upon  demland.  But  this  is,  in 
most  casesy  modified  by  tne  custom  in  particular  kinds  of 
trade. 

The  obligation  to  deliver  depends  on  the  readiness  of  the 
price ;  for,  on  failure  to  pay,  the  seller  is  not  bound  to  deliver, 
unless  the  bargain  was  upon  credit  or  security ;  nor  even  then, 
if  the  buy^^s  circumstances  have  become  doubtful  since  the 
transaction,  unless  he  will  find  caution  fi^r  payment.  This 
sight  of  retention  till  caution,  on  the  buyer^s  circumstances  be- 
oombg  suspicious,  has  been  extended  to  the  case  where  the 
goods  are  m  tranuUuy  out  of  the  possession  of  the  seller,  but 
not  yet  reaUy  and  fuUy  in  that  of  the  buyer ;  as  in  a  waggon 
in  the  course  of  conveyance,  or  in  a  carrier^s  quarters,  to  lie  till 
called  for  (a),  A  verbal  order  to  the  carrier  is  sufiident  to 
prevent  the  buyer  getting  the  goods.  If  the  seller  allow  the 
suUect  to  pass  into  the  nands  of  the  buyer  without  payment, 
he  has  no  preference  for  the  price ;  but  merely  an  ordinary 
personal  claim. 

In  the  ordinary  case,  if  the  subject  perish  before  deliveiy, 
it  perishes  to  the  buyer  (b).  But  it  perishes  to  the  seller  in. 
these  cases :  1.  If  it  perish  through  his  fault,  either  by  some 
positive  act  by  him  exposing  it  unnecessarily  to  danger,  or  by 
His  being  deficient  in  due  care  and  diligence ;  or  if  it  perisa 
through  sonie  latent  insuflicieney,*  or  distemper,  anterior  to  the 
contract ;  or  where  he  has  been  guilty  of  improper  delay  in 
delivering  it ;  but  he  is  entitled  to  defer  delivery,  if  the  pur. 
chaser  decline  to  pay  the  price.  S.  If,  by  special  agreement^ 
any  part  of  the  risk  was  laid  on  the  seller.  Thus,  if  he  became 
bound  to  deliver  the  subject  at  a  certain  place,  the  risk  con. 
tinues  his  till  it  be  so  delivered  (c),  $.  If  a  commodi^  be 
sold  as  a  fungible,  not  as  a  corpus.  A  proprietor,  for  instance, 
who  sells  a  certain  quantity  or  his  fiirm  wheat,  of  a  particular 
crop,  to  a  merchant,  without  specifying  any  individual  parcel, 
suTOrs  the  whole  loss,  if  any  part  of  that  crop  should  be  de- 
stroyed before  delivery  (d). 

(2.)  To  warratU. — The  seller  is  bound  to  warrant  the  sub- 
ject to  the  buyer ;  which  is  implied  both  in  quality  and  title, 
if  ftill  price  be  paid  (ej. 

(a)  Dunlop  against  Scott,  22d  February  1814. 

fbj  BeU*8  Com.  4th  edit.  i.  353. 

fej  Milne  against  Miller,  Ut  February  1809. 

fdj  Erskine,  iiL  3.  7* 

(ej  JUndwy  against  Wiifloo,  1771 ;  Diet.  iv.  255. 
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1.  The  leller,  if  the  nilgect  be  ericted  (taken  fiom  the 
hajer  upon  a  r^t  prefiBnUe  to  that  of  tbe  setteEy)  moat  te^ 
pay  the  price,  and  must  make  up  to  At  buyer  any  oonaeqiicna 
damaf^. 

2.  The  seller  must  discharge  all  incumbrances.  If  the  pur- 
chaser of  moveables  can  flheir  anv  daim  of  a  third  par^,  wbidi 
may  probably  prevail,  as  that  tne  seller^s  right  was  only  kiaii 
or  deposit,  the  purchaser  may,  before  delivery,  throw  up  the 
bargain. 

3.  The  subject  must  be  sound  and  fit  for  the  use  intended. 
The  cloth,  for  instance,  must  not  be  rotten.  A  person  waa 
found  liable  in  damages  for  selling  annual  rye-ffrass  seed,  with- 
out explaining  its  nature  to  the  purchaser,  he  being  led  to  be- 
lieve that  he  was  purchasing  perennial  (a).  It  has  been  finmd 
that,  both  under  implied  warrandice  that  the  thine  is  of  Ae 
kind  described,  and  under  express  warrandice  that  the  thing  ia 
good  and  sound,  the  seller,  though  acting  optima  fiity  is  liable 
m  damaee  for  latent  defects  of  which  he  was  ignorant  (6).  It 
is  clear  that,  if  he  knew  of  the  defect,  he  is  liable  in  damagea. 
The  warrandice  may  be  extended  to  a  particular  use,  if  speci- 
fied when  the  contract  was  formed ;  but  where  such  use  is  un- 
common, it  must  be  specified.  When  the  subject  does  not 
answer  the  warranty,  tbe  buyer  may  return  it,  even  though 
there  have  been  no  wrong  on  die  part  of  the  sella*.  This  war- 
nindioe  extends  only  to  faults^  which  were  latent  at  the  tine 
of  the  purchase.  Ifthefaulte  were  palpable,  or  pointed  oat, 
the  buyer  is  held  to  have  disregarded  them.  Where  the  sub- 
ject is  sold  much  under  the  common  market  price^  the  wvmui- 
dice  will  only  cover  faults  which  make  it  unfit  for  any  use,  <v 
faults  from  adulteration,  not  communicated  to  the  buyer.  Even 
where  the  subject  is  expressly  sold  without  warnmdioe,  tbe 
seller  is  bound,  if  he  have  dishonestly  adulterated  or  disguised 
the  subject.  The  buyer  must,  within  a  reasonable  time,  infovm 
the  seller  of  the  fault,  and  of  his  intenticm  to  return  the 
goods  (c).  The  time  allowed  depends  on  the  fault  being  audi 
as  must  come  to  light  immediately  upon  delivery ;  or  sudi  as 
may  remain  undiscovered  for  a  longer  or  a  shorter  time.  War- 
randice may  apply,  though  the  subject  have  been  partly  con- 
sumed before  the  fault  was  discovered,  or  have  been  sold 
again.  The  buyer  must  set  the  sulgect  aside  for  the  sdler, 
atler  the  discovery  of  the  fault,  and  must  not  use  it  (d)^    In 

(a)  Adamson  against  Smith,  14th  May  1799. 

(h)  Dickson  and  Company  agamst  Kincaid,  15th  December  1808. 

(o)  Stevenson  against  Dairy  raple,  28th' June  1808. 

^d)  Stevenson,  supra. 


tiyiog  tli9  ni)yj«et,  iw  v^gurd  uiurt  be  bad  to  the  $etter>  in-. 
Mest.    Tbe  Imyer  }m  w  rdUMKr  wbew  be  bas  mwiy  made  • 

HMib  tr  f9o)i«b  bargain* 

2.  OUiatUions  qf  Buyer. 

(1.)  To  receive, — The  ouyer  must  receive  the  solgect.  He 
is  not  bound  to  receive  it  if  the  day  appointed  for  delivery 
have  passed,  in  those  cases  where  delivery  miist  be  held  an  ao- 
sdiute  condition  of  the  bargain ;  as,  if  a  farmer  commission 
seed,  which  is  not  ready  for  delivery  till  the  season  for  sowing 
is  past.  But,  in  the  ordinary  case,  he  seems  bound  to  receive 
the  subject  after  the  appoi|ited  time ;  though,  indeed,  he  is 
entitlea  to  any  damage  sustained  from  the  delay. 

(S.)  To  pay  the  price. — The  purchaser  is  bound  to  pay  the 
price,  and  the  expence  profitably  disbursed  on  the  suqect  by 
the  seller  after  the  sale  (aj. 

Goods  commissioned  at  the  lowest  price  are  to  be  charged  as 
at  the  date  of  receiving  the  order  (bj. 

Where  the  sulgect  perishes  to  the  purchaser  before  delivery 
see  sect.  To  deliver)  be  is  of  course  liable  in  the  price,  thougjh 
~  e  subject  have  perished  (cj  ;  and  still  more  if  it  have  merely 
grown  worse. 

Where  the  subiect  has  been  delivered,  the  property  passes, 
without  any  burden  for  the  unpaid  price ;  but  if  the  parties 
agree  that,  if  the  price  be  not  paid  before  a  certain  time,  the 
sale  shall  be  undone,  or  that  the  sale  shall  only  be  regarded  as 
concluded  upon  payment  of  the  price,  this  is  binding 'between 
them  (d)^  wnatever  it  may  be  against  third  parties. 

See  Compensation. — Retention. 


th 


SCHOOLS. 


I.  Parochial  Schools. 
This  matter,  so  far  as  regards  parishes  not  entirely  compr&. 
bended  in  royal  boroughs,  is  regulated  by  4S  Geo.  III.  c.  54  j 
which  must  be  consulted  when  it  is  to  be  acted  upon. 

fa)  Exvkine,  iii.  3.  9. 

(bj  Champion  and  Klrby  sgsinat  Milne,  I4th  Januaiy  ISll. 

(cj  Erakine,  iii.  3.  7-— Macdonald  against  HutchiMm,  6th  July  1744; 
C.  Home — ^Melville  against  Robertson,  Slat  January  174S :  Kilk.  n. 
378-9. 

(dj  Macartney  against  Creditors  of  Macreddie,  26th  Norember  1799. 
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WiUun  three  months  after  11th  June  1808,  t/ne  salaries  cT 
the  achodmaaters  were  to  be  fixed  at  a  aam  fiom  800  to  400 
merka  Soots,  by  the  heritors  of  hmda  in  the  nariah  of  L-lOO 
Scots  valued  rent  each  in  the  cess-books,  and  tne  minister  (a). 
In  S6  years  after,  these  heritors  and  the  minister  are  to  modi- 
fy a  new  salary,  according  to  the  average  price  of  oatmeal,  to 
be  ascertained  bv  Exchequer,  of  the  viuue  of  fiom  one  and  a 
half  to  two  chalders,  and  so  on  fiom  25  years  to  S5  years.    In 
case  of  neglect,  or  wrong,  by  the  heritors  and  minister,  appli- 
cadon  is  competent  to  the  quarter-sessions,  within  three  months 
after  such  meeting  ought  to  have  been  held,  or  such  determi- 
nation has  been  made.     In  extensive  or  intersected  district^ 
the  heritors  and  minister  may  appoint  two  masters,  with  an 
increased  allowance,  subject  to  appeal  to  the  quarter-sesnona  as 
to  the  division  of  the  allowance. 

Where  there  is  not  a  proper  sdiool-honse,  a  house  finr  the 
schoolmaster,  and'  a  garden  (or  him,  containing  at  least  one- 
fourth  of  a  Scots  acre,  the  heritors  c^the  parish  must  jprovide 
them ;  or,  in  certain  ^cases,  an  equivalent  for  the  garden,  by 
the  authority  of  the  quarter-sessions.  In  case  of  n^lect  or 
wrong,  application  is  competent  to  the  quarter-sessions.     The 

Quarter,  sessions  cannot  alter  the  situation  of  a  schooUhouse 
>rmerly  established  (bj. 

II.  Private  Schools. 
During  the  commotions  occasioned  by  the  pretensions  of  the 
Stuarts  to  the  crown,  povision  was  maae  that  no  person  ahoold 
be  concerned  in  teachmg,  or  should  teach  in  a  private  achool, 
till  it  was  registered  in  the  county  or  borough  books,  with  a 
certificate  of  the  teacher  having  taken  the  oaths ;  or  unless 
the  teacher  prayed  fi)r  the  King  by  name,  and  the  royal  fioni- 
ly ;  or  if  he  attended  any  disauowed  episcopal  meeting ;  and 
tnat,  otherwise,  he  should  be  imprisoned  six  months  by  any 
two  justices  of  the  peace,  or  other  judge  competent,  for  the  first 
ofience,  and  be  more  severely  punished  by  the  Court  ctf  Joa- 
ticiarv  for  a  subsequent  ofience.  Provision  was  also  made  for 
two  lustices,  or  other  judge  competent,  imprisoning  three 
months  for  a  first  offence,  and  the  Ciourt  df  Justiciary  punish- 
ing  more  severely  for  a  subsequent  offence,  any  person  send- 
ing a  child  under  his  care  to  a  private  school  not  allowed  fc). 

(a\  It  has  been  found  eompetent  for  the  heriton,  &e.  to  meet  move 
than  three  months  after  passing  the  act— Miller  against  Jackson,  9th  July 
ISOS.  (b)  Dawson  against  Allardjce,  18th  February  1809. 

(e)  19  Geo.  II.  c  39,  sect.  21,  22 22  Geo.  II.  c.  34,  sect  12» 
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.Bill  it  is  befieved  that  there  has  not  for  a  long  time  been  a 
prosecution  for  non-compliance  with  those  provisions. 
See  Oaths.'^NoncanformisU,. 


SCOTS  MONEY. 


Sever AL  sums  in  the  older  acts  of  Parliament  being  express-i 
ed  in  Scots  money,  it  seems  proper  to  mention,  that  a  sum 
in  Soots  money  is  a  twelfth  part  of  the  same  denomination  of 
sterling  money. 

Scots. 

A  doyt,  (a)  or  penny,  is  -  - 

A  bodle,  (b)  or  twopence,  -        .        , 

A  plack,  (cj  groat,  or  fourpence, 
A  ^billing,  .... 

A  merk,  or  13s.  4d.  (two  thirds  of  a  pound) 
A  pound,  .... 

It  is  easy  to  make  the  necessary  multiplication  or  division 
for  any  amount ;  or  for  converting  Sterling  money  into  Scots, 
when  there  is  occasion. 


Steriing. 

L.0 

0 

Ot'» 

0 

0 

OA 

0 

0 

OA 

0 

0 

1 

0 

1 

h\ 

0 

1 

8 

SEAMEN. 
I.  Sbamem  in  the  royal  navy. 

1.  Impreuifig. 
Some  matters  with  r^ard  to  impressing  seamen  are  speeiaQy 
committed  to  justices  ofUie  peace ;  and  sometimes  they  are  re- 
miired,  by  the  Admiralty  impress  warrants,  to  co-^opente  widi 
the  officers  of  the  navy  to  whom  the  execution  of  those  wanants 
is  committed.  But  as  the  subject  concerns  few  justices,  a  very 
short  notice  of  it  is  --^-—'^ 


All  persons  using  the  sea  may,  when  necessary,  be  impressed 
by  authority  of  impress  warrants  from  the  Admiralty ;  under 
certain  exceptions. 

fa)  Jamieson*!  Etymological  Dictiontij,  voce, 
(bj  Ibid.  (c)  Ibid. 
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(1.)  General  Exemptions. — Persons  not  between  eigbte^i 
imd  Hfty-five  years,  are  exempted  from  the  impress  (a). 

All  persons  are  exempted  during  two  years  after  b^^midng 
to  use  the  sea  (b) ;  even  ship-carpenters  (c). 

Apprentices  to  the  sea  service  are  by  certain  acts  of  Parlia* 
ment  exempted  during'  three  years  from  the  date  of  their  in- 
denture (d)^  unless  they  formerly  used  the  sea  (e).  They 
must  produce  their  indentures,  and  bring  reasonable  proof  of 
not  having  before  used  the  sea  (^).  By  a  later  act  apprentices 
bound  under  seventeen  years  of  age,  by  indenture,  for  at  least 
four  years,  and  whose  indenture  is  dunr  enrolled  with  the  col- 
lector and  comptroller,  at  the  Custom-house  of  the  port  fram 
which  the  vessel  first  clears  out  after  the  execotioii  of  die  in- 
denture, are  exempted  till  the  age  of  twenty-one  years,  provided 
they  be  r^ularly  serving  their  time  either  with  their  first 
master  or  ship  owner,  or  with  some  other  master  or  ship-owner, 
to  whom  the  indentures  have  been  regularly  transfbrred,  and 
if  the  indenture  be  enrolled  with  the  collector  or  comptroller  of 
the  port  (g). 

Seamen  who  have  bona  Jide  retired  ttom  the  sea  service  are 
exempted  (h).  A  justice  of  the  p6aoe  has  been  subjected  in 
damages  for  impressing  such,  with  aggravating  drcumstan- 
ceB(%). 

Foreigners  in  British  ships  are  exempted  (j). 

(3.)  Particular  Exemptions.-^Fisheries.  Isi,  Masters  of 
fishing-vessels,  having  at  least  one  apprentice  under  sixteen 
years,  bound  for  five  years,  and  fishing,  are  exempted.  52.  Such 
apprentices,  not  exceeding  eight,  for  fifky  tons  and  upwards ; 
seven  for  thirty-five  tons  to  fifty  ;  six  for  thirty  to  thirty-five ; 
four  for  under  thirty ;  are  exempted  while  serving,  and  n^t 
twenty  years  of  age.  Sd^  One  mariner  for  fishing-vessels  of 
ten  tons  and  upwards,  besides  the  master  and  apprentices, 
is  exempted  while  employed.  4/A,  Any  landmen  between 
eighteen  and  thirty  years,  in  fishing-tessels  of  ten  tons  or  up- 
wards, aiv  eisempted  for  two  years  after  going  to  sea,  aad  to 
Ae  end  of  the  voyage  (k).  On  affidavit  before  a  justice,  bjr 
any  person  of  these  fimr  dasses,  specifying  particulars,  being 
sent  to  the  Admiralty,  a  protection  is  granted  (I).    If  she  im- 

fa)  13  Geo.  11.  c.  17,  86Ct  t. 

fbj  Sect.  2 — ^Chalmers  against  Napier,  Oth  TdbtUkTy  1788. 
foj  Ghfimera,-  mpnk 

(^4>  2  and  3  Anne,  c  6,  sect  16.^13  Geo.  II.  c  17* 
fej  4  Anne,  c.  19,  sect  17-  CfJ  Chalmers,  aupra. 

(g)  4  Geo.  IV.  c.  26,  sect  3,  4 — 6  Geo.  IV.  c  107,  sect.  188. 
(h)  Nash  against  Wylie,  6th  February  1810. 

(i)  M'Arthur  against  CampbeU,  9th  December  1808  ;  Buchauan^s  R*. 
ports.  (j)  13  Geo.  11.  c  17,  net.  1. 

(k)  50  Geo.  III.  c.  108,  sect.  2.  (I)  Ibid,  sect  3. 
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I  ptess  officer  or  commanding  officer  do  not  release  the  person 

producing  such  protection,  &c.  he  forfeits  L.20  to  such  person, 
I  or  io  his  master  if  an  apprentice  (a) :  to  be  recovered  before 

a  justice  of  the  peace,  on  confession,  or  oath  of  one  witness ;  to 
^  be  levied  by  distress  and  sale  in  five  days,  if  not  paid  in  twenty- 

four  hours ;  failing  distress,  the  offender  to  be  committed  to  the 
house  of  correction  to  hard  labour  for  a  month,  unless  sooner 
paid  (b).  Prosecutions  under  this  act  must  be  brought  within 
three  months  (c).  Appeal  is  competent  to  the  quarter  sessions, 
on  finding  surety  for  double  the  penalty,  and  giving  eight  days 
notice  (d). 

Deep  Sea  White  Herring  Fishery, — Ten  men,  or  eight  men 

and  two  boys,  not  under  thirteen  years  of  age,  to  the  end  of 

^  the  voyage,  for  a  fishing  vessel  less  than  sixty  tons,  not  less 

than  forty-five ;  ten  men  for  sixty  tons ;  eleven  for  more  than 

sixty  to  seventy;  and  one   more  for  every   ten  tons  above 

'  seventy ;  are  exempted  (ej. 

'  Whole  Fishery. — On  the  northern  whale  fishery  (».  e.  to 

'  the  north  of  the  equator,  in  the  Greenland  seas,  or  m  Davis^s 

Straits,  or  the  adjacent  seas),  six  harpooners,  six  line  managers, 

'  and  six  boat-steerers,  for  every  whale  ship  of  300  tons,  and  in 

'  proportion  for  smaller  tonnage,  one  harpooner,  one  line  mana- 

'  ger,  and  one  boat-steerer  for  every  fifty  tons,  whose  names 

(distinguishing  the  capacity  in  which  they  are  to  act)  are  com 

tained  m  a  list  rendered  on  oath  by  the  owner  to  the  collector 

^  of  the  customs  of  the  port  from  which  the  ship  is  to  sail,  are 

^  exempted  from  the  impress ;  and  while  not  employed  on  such 

fishery,  may  sail  in  the  coal  or  coasting  trade,  on  finding  secu- 

<  rity  to  the  satisfaction  of  the  commissioners  of  the  customs,  to 

*  proceed  to  the  Greenland  seas  or  Davi8'*s  Straits,  for  the  whale 

i  nshery,  next  season :  and  eighteen  common  seamen  for  400 

I  tons,  and  in  proportion  for  smaller  tonnage,  whose  names  are 

t  entered  in  a  list  as  above,  and  who  find  security  as  above  to 

f  proceed  to  the  fisMng,  and  who  do  proceed,  are  exempted  from 

(  1st  February  till  the  expiration  of  the  season  for  the  fishery, 

I  and  the  end  of  the  voyage  home  (fj. 

f  On  the  Southern,  or-  South  Sea  whale  fishery  (i.  e.  to  the 

i  south  of  the  Equator),  aU  the  harpooners,  line  managers,  and 

t  boat  steerers,  while  belonging  to,  and  employed  on  board  a 

vessel  engaged  in  that  fishery,  are  exempted  from  the  im- 
press (g).    And  apprentices  on  that  fishery  who  have  not  com- 

(aj  60  Qeo.  III.  e.  108,  sect  4.  (b)  Sect  7- 

foj  Sect  a  (dj  Sect  12. 

fej  48  Geo.  III.  c  110,  sect  13,  27.-^1  Geo.  III.  c  101 52  Geo. 

III.  c  163 — ^made  perpetual  hj  66  Geo.  III.  c.  94. 
r/J  28  Geo.  III.  c.  41,  sect  17 — 32  Geo!  III.  c.  22,  sect  6.-^2  Geo. 
I  III.  c  22,  sect  2.-66  Geo.  IIL  c  39. 

rg;  36  Geo.  III.  c.  92,  sect  34. 
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pieled  two  voyagee,  and  who  ate  not  21  yean  of  age,  are  ex* 
empted  (a). 

Coal  Trade. — One  seaman  U  exempted  for  every  handled 
tons,  not  exoeeding  three  hundred,  besides  the  master,  raaster^a 
mate,  and  carpenter;  under  a  penalty  of  L.10  for  eadi  impro- 
perly impressed,  to  be  recover^  in  any  of  the  Sjng^s  courts  of 
record  (o). 

Masters  and  Mates, — ^It  appears  to  have  been  at  one  time 
thouffht  that  masters  of  merchant  vessels,  and  first  mates  of 
merchant  vessels  of  60  tons  burden  or  upwards,  had  estaUiah* 
ed  by  usage  a  legal  right  of  exemption  from  the  impress  fcj. 
The  contrary,  b^ever,  has  subsequently  been  found  widli  ve. 
gard  to  mates  fd) ;  and  that  decision  seems  to  sflbrd  somo 
ground  for  an  unfavourable  inference  with  regard  to  maafeera. 
But  the  Admiralty  instructions  issued  with  the  press  warranta 
have  for  a  long  time  always  directed  the  impress  officen  not  to 
impress  masters  and  such  mates.  And,  by  a  subsequent  sta- 
tute, the  first  mate  of  every  vessel  exoeeding  the  burden  of 
eighty  tons,  and  the  first  and  second  mates  of  every  vessd  ex« 
ceeding  the  burden  of  three  hundred  tons,  are  exempted  from 
impress,  provided  they  are  regularly  entered  as  such  upon  the 
amcles  between  the  master,  seamen,  and  mariners  (e).  And 
that  statute  afibrds  ground  for  inference  that  the  l^^ature 
considered  masters  as  exempted. 

Sometimes  the  impress  onicw  is  directed  by  the  Admiral^ 
instructions  to  pass  certain  other  persons  besides  thoae  oijoying 
lecnl  exemptions,  and  masters  and  mates. 

Frequently  special  conditions  are  prescribed  by  the  rq;olat» 
ing  officer  for  persons  protected.  But  such  conditiona  cannot 
at  all  affect  persons  enjo^ng  \egai  exemptions.  And  even  with 
regard  to  persons  deriving  their  exemptions  solely  from  the 
Admiralty  instructions,  such  conditions  wiU  receive  efiect  only 
in  so  far  as  reasonable  in  themselves,  aiid  agreeable  to  the  in» 
structions.  Thus,  it  has  been  found  that,  under  the  inatnic- 
tions  not  to  impress  mates  of  vessels  of  50  tons  and  upwaida, 
mates  of  such  vessels  are  entitled  to  exemption  (contrary  to  a 
condiuon  prescribed  by  a  regulating  officer),  although  not  on 
board,  if  actually  employed  at  the  time  in  the  service  of  the 
vessel  Cf)> 

Masters  and  mates  forfeit  their  exemption  if  they  amnggle 

fa)  45  Geo.  III.  c  9S,  sect  6—48  Oea  IIJ.  c  184,  sect  S. 

fbj  S  end  S  Anne,  c.  0,  sect  SO. 

(c)  Nwier  against  Brownings,  19th  January  1781. 

(dj  Smith  against  Jeffrey  and  others,  24th  Januanr  1817. 

(0)  4  Geo.  iV.  c.  25>  sect.  J.  f/j  Smith,  tupra. 


8£ikMEK.  449 

1         luibitaanji  but  it  bas  been  tbought  that  they  do  not  fualess 
specially  so  provided  by  a  xef  enue  law  tor  the  time)  if  uey  be 
i  inerelv  guilty  of  single  acts  of  smuggling,  and  usually  cany  on 

I  lawful  commerce  (a). 

I  A  person  illegally  impressed  riiay  obtain  enlargemeht  by  ail 

)  order  ^m  the  Court  of  Session. 

fL  Provisions  rigarding  seafnth^tke  naxy  when  ehiered, 
J  fiivil  power  ofid  courts. — A  seaman  of  the  nayy  cannot  be 

I  taken  out  of  the  sendee  by  any  proc^  or  execution,  except  for 

some  criminal  cause ;  unless  for  a  just  caiise  <^  action,  and 
unless  the  plaintiff,  or  some  person  for  him,  make  affidavit  be« 
fore  a  judge  of  the  eourt  out  of  which  the  process  issues,  or 
before  some  person  authorised  to  tajce  affidavits  in  such  courts^ 
that  the  cause  d  iction  amounts  to  L.20 ;  a  memorandum  or 
Irhich  oath  must  be  marked  on  the  back  of  ihe  process  or  wri^ 
irithout  fee.  A  seaman  arrested  otherwise  must  be  dischaiged 
by  the  court  without  fee,  on  comphuni  by  hiinself  or  by  nia 
superior  officer ;  and  the  complainer  recovers  costs,  which  he 
may  inake  etfectual  in  tbe  same  way  that  the  person  applying 
for  the  process  would  have  recovered  costs  if  they  had  been 
awarded  to  him  (b)*  But  a  plaintiff,  on  giving  notice  to  the 
seaman  personally,  or  leaving  it  at  the  place  where  he  resided 
'  .  before  enterinj^  into  the  navy^  may  have  judgment  and  execu- 
tion othet  than  against  the  person  of  the  seaman  (cj. 
'  When  any  petty  officer  or  seaman  of  the  navy  is  arrested  by 

'  any  sheriff  or  other  officer  by  any  civil  process.,  or  upon  any 

warrant  for  any  ifUeged  criminal  offence,  and  is  thereupon  taken 
from  the  sea  service,  &c.  th^  sheriff,  gaoler,  or  other  officer,  &d 
^  must  not  discharge  him  on  payment  of  the  debt,  &c.  or  foir 
want  of  prosecution,  or  upon  acquittal  of  the  charge,  or  by  con- 
Sent  of  toe  opposite  party,  or  upon  ^ving  any  security,  &c. ; 
or  in  case  of  conviction,'  after  expiration  of  the  term  of  impri* 
sonment ;  but  must,  with  all  convenient  raced,  deliVet  him  io 
the  commander  in  chief  of  some  of  his  Mqesty'^s  ships,  or  some 
commisrioned  officer  authorised  to  raise  seamen,  or  some  prin- 
cipal regulating  officer  of  the  impress,  which  ever  is  nearest  to 
the  place ;  and  such  commander  in  chief,  &c.  must  deliver  to 
such  sheriff,  &c  a  certificate  directed  to  the  treasurer  of  the 
navy,  npedfyin^  the  receipt  of  such  petty  officer,  &c.  and  the 
places  nom  which  he  is  conveyed;  upon  which  the  treasurer 

fa)  Napier  affainit  Brownings,  19th  JsnusTy  1781.— Brodie,  CQis,  snd 
Herd,  against  Napier,  Sth  February  178ii 
(b)  31  Geo.  II.  c.  10,  sect.  38.  (9 J  Ibid.  Sect  29. 

Ff 
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of  tbe  navy  is  to  pay  two  shiDings  per  mile  (a).  When  one 
sheriff  or  other  officer  has  occasion  to  transfer  the  petty  officer, 
&c.  to  another  sheriff  or  other  officer,  he  is  to  cerafy  in  writ- 
ing on  the  back  of  the  writ,  or  other  proceeding,  that  aadi 
person  is  a  petty  officer,  &c.  as  the  case  may  be,  and  liable  to 
be  detained  for  the  nayy  (b).  Sherifis,  be  neglecting  to  oon- 
yey  such  petty  officer  or  seaman,  as  above  directed,  and  detain- 
ing them  in  custody  longer  than  one  day  for  every  forty  miles 
which  there  is  occasion  to  travel,  are  liable  to  action  at  their 
suits  (c).  Sherifls,  &c.  allowing  such  jpetty  officer,  &c.  to  es- 
cape, forfeit  L.100,  to  be  recovered  in  the  Court  of  Exchequer 
in  Scotland  (d). 

It  has  been  found  that  a  master,  who  reclaims  his  apprentice 
from  the  sea  service,  is  not  bound,  by  the  statute  44  Greo.  III. 
c.  IS,  now  cited,  to  find  caution  for  the  apprentice  returning 
to  the  navy  on  the  expiry  of  his  indentures ;  as  the  act  od^ 
relates  to  persons  taken  trom  the  navy  for  civil  debts  or  pro- 
cess, or  for  criminal  offences  (e). 

Pay  to  family  J  ^c, — Provision  is  made  to  enable  petty  offi- 
t^ers  of  the  navy,  seamen,  non.commissioned  officers  of  marines, 
marines,  boatswains,  gunners,  and  carpenters,  in  the  navy,  ta 
allot  part  of  their  pay  to  their  wives,  mothers,  or  children  (/). 
One  or  two  of  the  particulars  require  the  authority  of  justices 
of  the  peace.  Where  the  wife,  to  whom  her  husband  has  sl- 
lotted  a  portion  of  his  pay,  dies,  leaving  a  child  or  children 
under  14  years  of  age,  the  minister  and  elders  of  the  parid, 
in  which  she  resided  at  the  time  of  her  death,  certify  to  the 
''Commissioners  of  the  navy  the  fact^  and  their  intention  to  ap- 
point a  proper  person  to  receive  the  allowance  for  bdioof  of 
the  fan^ily,  and  transmit  to  the  navy  board  the  triplicate  of  a 
certain  order  of  the  husband.  If  the  seaman  be  stiU  aliVe,  the 
Commissioners  send  three  certificates  to  the  minister  and  elders 
to  fin  up  the  bUnks  for  the  number  and  ages  of  the  cbildren, 
&c.  who  apply  to  two  of  the  justices  of  the  .county  in  which 
the  parish  hes,  to  attest  the  truth  of  the  statement  made  as  to 
the  family  of  the  seaman,  and  their  approbation  of  the  person 
suggested  as  fit  to  receive  the  allowance  (g).  If  any  r^^u- 
lating  officer,  ot  commander  of  any  vessel,  unnecessarily  ne- 
glect or  delay  to  transmit  to  the  navy  board  the  lists  of  petty 
officers,  &c.  who  have  allotted  pay  for  tbeir  families,  as  men- 

(a)  44  Geo.  III.  c  13,  sect.  1.  fh)  Ibid*  sect.  S. 

(c)  Ibid.  sect.  3.  (d)  Ibid,  sect-  4- 

(e^  Smith,  23d  June  1814. 

(f)^  Geo.  III.  c.  28 — 46  Geo.  III.  c.  127. 

(g)  36  Geo.  III.  c.  S8,  sect  6. 
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tioned  in  tlie  act,  6f  to  transmit  the  declarations  and  orders  of 
sttcfa  pett]r  officer,  &c.  anthorising  payments,  as  mentioned  in 
the  act,  he  forfeits  L.60,  to  be  recovered  as  penalties  tinder  the 
laws  of  customs  and  excise,  and  to  be  paid  to  the  person  su- 
ing (a).  (See  Excise^  S^c.)  If  the  public  officer,  by  whom 
an  allotment  of  wages  has  been  directed  to  be  paid,  do  not, 
within  two  days,  adcnowledge  receipt  of  a  letter  nrom  the  com- 
missioner^ of  the  navy,  communicating  the  death  of  a  sailor^ 
&c.  and  directing  him  to  stop  further  payments  to  the  family, 
he  forfeits  L.SO,  to  be  recovet^ed  and  applied  in  the  s&me  man- 
ner (b).  'Every  person  withholding  tne  smallest  fraction  of 
wages  allotted  to  be  paid  under  this  act,  on  any  pretence,  for- 
feits L.SO,  to  be  recovered  and  applied  in  the  satne  manner  (cj* 
The  forging  of  any  of  the  declarations^  orders,  certificHtes,  61^ 
receipts,  or  usin^  such  as  genuine,  kno^ng  them  to  be  fotged^ 
in  Older  to  receive  wages  allotted-  to  the  families  of  seamen, 
&c.  is  a  capital  crime  (d),  for  which,  of  course,  justices  cannofi 
try ;  but  may  take  the  steps  peparatory  to  trial.     See  Arrest^ 

Pers&natififf  seamenyjbrgmg  letters^  S^c. — The  personating 
of  seamen  of  the  navv,  their  executors,  or  administrator's,  01^ 
forging  any  letter,  ticxet,  latter  will,  power  of  attorney,  8tc.  ot 
knowingly  uttering  such,  in  order  to  receive  wages,  prise- 
money,  &c.  due  to  any  seaman,  or  his  executors,  &c.  are  madd 
capital  by  statute  (e)»  The  personating  of  any  person  en^ 
titled  to  an  out-pension  from  Greenwich  Hospital,  in  order  to 
receive  sudh  pension,  or  procuring  any  other  person  to  do  so^ 
which  was  at  one  time  made  a  capital  offence  (fj^  is  now  8uh> 
jected  to  an  arbitrary  punishment,  which  may  amount  to  trans- 
portation for  life  (g).  Justices  of  the  peace  may  take  the  steps 
preparatory  to  triiu  for  these  offences^     See  JrreHf  ^c. 

II.  Seamen  ik  thi!  meb(!hant  and  fIshinc  service^ 

1  Merchant  service. 
Masters  of  ships  in  the  merchant  setvice,  whether  the  coasts 
ing  trade  or  otherwise,  tnust  not  proceed  on  a  voyage  without 
a  signed  agreement,  in  writing,  for  wages,  with  each  mariner^ 
except  apprentices,  otherwise  they  incur  a  penalty  of  L.6  stef' 
ling  for  each  mariner  with  whom  the  proper  agreement  has  not 
been  made,  to  be  decerned  for  on  conviction  before  any  one 

(a)  35  Geo.  III.  c.  20,  sect  13.  fh)  ftiid.  sect  Iff.^ 

(e)  Ibid,  sect  26.  (d)  Ibid,  sect  30. « 

(e)  31  Geo.  II.  c.  10,  sect  84..^  Geo.  III.  c  30,  sect.  S. 

(f)  3  Geo.  III.  c.  le.  fft)  4  Geo.  IV.  c.  46,  scet  h 
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juftaee  of  (he  peice,  by  the  oalh  of  one  witaetSi  to  the  use  of 
Greenwich  Hosintd,  luid  to  be  recovered  by  dietresB ;  or,  if  it 
connot  be  recovered  in  that  manner,  the  cmadeat  to  be  ooBunit. 
ted  to  jail  tiU  it  bepaid  (a). 

If  any  mariner,  after  he  has  entered  into  an  agreement,  re- 
fuee  to  poceedon  the  voyage  intended,  any  justice  of  the  peace 
of  the  jurisdiction  must,  on  comphdnt  by  the  maater,  owner, 
or  other  person  having  coarse  of  the  vessel,  issue  a  wairant  to 
qpprehend  the  mariner;  and,  if  he  do  not  shew  sufficient  rea- 
aon  finr  his  refusal,  must  commit  him  to  the  house  ci  correc- 
tion, to  hard  labour,  for  any  time  not  more  than  thirty  days, 
nor  less  than  fourteen  (b). 

Those  provisions,  with  r^^ard  both  to  masters  and  mariners, 
do  not  extend  to  vessels  other  than  such  as  are  of  100  ums 
burthen,  or  upwards ;  nor  to  these,  unless  they  go  to  the  €fpm 
aea ;  nor  do  they  debar  any  seamen  firom  entering  into  the 
navy  (cj. 

If  any  of  the  crew  of  any  registered  ship  desert  from  her 
when  absent  from  this  country,  contrary  to  nis  agreement,  he 
forfeits  his  wages,  not  only  for  that  ship,  but  for  any  ship  in 
which  he  may  have  returned  to  this  country  (d).  But  this 
does  not  prevent  seamen  from  entering  into  the  royal  navy,  or 
subject  them  to  forfeiture  of  wages  for  doing  so  (e). 

H  Fiahtfiff  service* 

If  any  seaman  or  mariner,  after  entering  into  an  agreement 
for  the  performance  of  a  fishing  voyage,  refuse  or  neglect  to 
proceed  in  it,  he  forfeits  L.8  for  each  ofience^  on  prosecutioD 
within  three  months  \  and  on  complaint  to  any  justice,  by  any 
person  having  charge  of  the  vessel,  the  justice  must  grant  war- 
rant to  apprehend  him  ;  and  if  he  do  not  give  good  reaaon  for 
refusal,  or  do  not  pay  the  penalty,  the  justice  must  commit  him 
to  the  house  of  correction,  to  bard  labour,  from  fourteen  to 
thirtv  days  (f). 

The  master  or  owner  of  any  vessel  knowingly  enticing  an 
apprentice,  seaman,  or  landman,  of  any  fishing  vessel,  Src.  for- 
feits, for  each  offence,  L.20,  to  be  recovered  and  applied  aa 
pendities,  &c.  for  impressing,  &c.  the  four  classes  of  persona 
connected  with  the  fisneries,  who  are  exempted  from  the  impteaa 
(as  above  mentioned)  under  50  Geo.  II L  c  108,  cited  (g). 

One  half  of  penalties  under  this  act  (unless  otherwiae  pto* 

fa)  a  G«o.  II.  c  a6._31  Geo.  III.  c  80,  wet  1. 
(h^  46  Cko.  III.  c  81.  (e)  31  Gea  III.  c  SO,  wet.  lOL 

(d)  4  Geo.  IV.  c  86,  sect  9.  (tj  Ibid.  wet.  IS. 

(/)  60  Gta  III.  c.  108,  wet  6.  (g)  Ibid.  sect.  0. 
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Tided^  Roea  to  the  prosecutor,  the  other  half  to  Greenwich 
Hospitu  (a). 

For  the  capital  crime  of  enoooragmg  mutiiqr  by  sailors  of  the 
nayy,  see  Sddiers^  sect  Enlisting ;  Note.  For  seamen  exer- 
eiiing  trades  in  burghs,  see  SoU&ers^  sect  Trades. 


SEARCH  WARRANT. 

It  is  sometimes  necessary  to  search  houses  for  stolen  goods, 
tatfgeA  documents,  or  the  like.  This  can  only  be  done  upon  a 
written  warrant  (b).  The  law  with  regard  to  search  warrants 
is  the  same  as  that  with  regard  to  warrants  to  arrest  a  person 
accused  of  a  crime,  so  far  as  applicable  (see  Arrest^  ^c.  sect 
Arrest);  in  particiilar,  the  house  which  is  to  be  searched 
ouffht  to  be  described,  and  also  the  articles  for  which  search  is 
to  be  made. 

Where  stolen  floods  are  found,  they  must  be  properly 
marked,  and  kept  m  safe  custody,  with  a  view  to  a  trial  fo 
theft.     (See  ArreH^  ^c  sect  Precognition.) 

Although  a  seiaure  before  trial  may  take  place  at  common 
law,  in  reference  to  a  common  law  oflfence,  e.  g,  theft,  fingery, 
or  die  like,  it  has  been  found  that,  where  a  statute  makes 
certain  prorisions  with  regard  to  articles  of  manufacture  or 
the  like,  under  the  sanction  of  forfeiture,  that  does  not  au« 
thoriae  seisure  before  trial,  unless  it  be  specially  authorised  by 
the  statute  (c). 


SEDITION. 

I.  Sedition  at  commok  law. 
Skditiov  comprehends  all  those  practices,  whether  by  deed, 
word,  or  writing,  or  of  whatever  kmd,  which  are  suited  and 
intencled  to  disturb  the  tranquillity  of  the  staler  to  piodnee 

(a)  AO  Geo.  III.  e.  108,  lect  11.  fh)  3  HaUs**  BM.  161. 

(e)  At^derson  and  Company  against  Campbell  and  othera,  3SUi  Vsfanisrr 
ISl  I — Mkchell  and  Company  against  Meek,  SStIi  May  1818. 


454  8SDITI0K. 

jmUio  tnmUe  and  comnotioii,  and  to  move  die  nibjeeto  Id  liie 

dislike,  resbtanoe,  or  subversion  of  the  established  goverameiit 
and  laws,  or  settled  frame  and  order  of  things  faj[ ;  as  to  mam- 
tain,  openly  and  advisedly,  that  all  moniffchy  is  an  usurpa- 
tion ;  that  government  is  overran  with  corruptions  which  the 
people  ought  not  longer  to  endure ;  that  the  people  ought  to 
meet  of  thepisdve^  and  chooae  a  triennial  parliamoit  (b)  ;  or 
that  they  ought  to  meet  in  a  body,  and  compel  the  l^idature 
to  concede  any  thing  which  may  be  populjur  at  the  tune  ;  or 
that  church  patronage  is  beyond  the  power  of  parliament,  and 
contraiy  to  tne  rights  of  the  people,  and  that  a  certain  plan 
ought  to  be  followed  for  abolidiing  it,  and  placing  the  el«^iiHi 
pf  the  clergy  in  the  hands  of  the  pcNmle ;  and  the  like  (c). 

It  might  be  repressed  with  the  hignest  arbitrary  pumshment 
at  comippii  law  (d).  But  by  act  ^  Parliament,  apecial  piu 
nishments  have  been  prescribed  for  this  offence,  along  with 
Learing-making  and  Bkuphemtj,  (See  Leasinff^makingy 
where  Uie  punishments,  imd  the  duty  of  justices  in  such  ranfffj 
Af!?  potioed.) 

%%•  Seditious  mkbtivqs,  &c.  by  statute. 

It  Ufilawfid  SofietUs. 

The  societies  of  UnUed  Englishmen,  Untied  Soaismen^ 
Unikd  Irishmen,  and  United  Briione,  and  the  London  Carre^ 
spending  Sockty,  and  all  other  societies  called  correnmadiBg 
societiea>  of  any  pther  place,  are  prohiUted  as  unlawful  (e). 

AU  societies  tire  umawfiil,  the  members  of  whidi  are  re- 
quived  to  take  any  oath  unlawful  by  37  Geo.  III.  c.  1SS  (see 
Oaihs,  aect  Unlawful)  or  any  oath  not  authorized  by  law,  or 
which  hi^ve  any  members,  committees,  &c.  not  known  to  die 
society  at  large,  or  the  names  of  all  the  members  of  which  are 
Dot  entered  in  regular  books,  pr  which  act  in  separate  or  dis- 
tinct branches ;  and  members  of  such,  and  persons  correspond- 
ing with,  pr  suppprting  them,  are  guilty  of  an  unlawfiil  oonw 
bination  r^.  This  provision  does  not  extend  to  any  decU. 
ration  to  be  assented  to  by  the  members  of  any  society,  if  the 
form  of  it  be  approved  of  bv  two  justices  of  tne  peace  for  the 
place ;  to  be  eMctual  only  till  the  ne^t  genend  quarter  sessions, 
unless  then  <x>nfirmed  {g}. 

The  act  cited  does  not  extend  to  regular  lodges  of  firee- 
m^uons,  whip}i  h^vp  ^syally  been  held  before  passing  it  (h). 

•  (a)  Hume,  \,  544.  (bj  Ibid.  (cj  Ibid — Burnett,  Seditioiv 

(d)  Hume,  I.  64§.  fe)  39  Geo.  III.  c.  79,  sect.  I. 

(fj  Ibid,  sect  2.  (aj  39  Geo.  I|I.  c.  79,  ae^t-  ^ 

(f\^  Ibid.  8e<;t.  5. 
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But  this  exemption  is  not  ogoyed  unless  two  members  of  each 
lodge  daiming  it,  certify  upon  oath,  before  any  justice  of  the 

Siace,  or  other  magistrate,  that  such  lodge  has,  before  passing 
e  act,  been  usually  held  as  a  lodge  ot  freemasons,  and  ac- 
cording  to  the  rules. prevailing  among  such  lodges  in  this 
kingdom ;  which  certificate,  attested  by  such  magistrate,  and 
subscribed  by  the  persons  certifying,  must,  within  two  months 
after  passing  the  act,  be  deposited  with  the  clerk  of  the  peace 
for  the  place  where  such  loc^  is  usually  held ;  and  unless  the 
name  of  the  lo^e,  the  places  and  times  of  its  meetings,  and 
the  names  and  descriptioiis  of  all  its  members,  be  registered 
with  the  derk  of  the  peace,  within  two  months  afler  passing 
the  acts,  and  on  or  ben)re  25th  March  yearly  (aj.  The  clerl 
of  the  peace  is  to  hiy  such  certificate  and  registry,  once  aryear, 
before  the  general  sessions,  who  may  order  anv  lodge  to  be  dis- 
continued, if  likely  to  be  injurious  to  the  public  peace  (b). 

Persons  guilty  of  the  combinations  prohibited  by  this  act, 
may  be  proceeded  against  either  summarily  before  one  justice  of 
the  peace  for  the  place  where  they  happen  to  be,  or  by  indict- 
ment  before  the  Court  of  Justiciary.  A  person  convicted  by 
oath  of  one  witness,  is  to  be  committed  by  the  justice  to  the 
common  jail,  or  house  of  correction  of  the  place,  for  three 
months,  or  to  forfeit  L.20,  as  the  justice  sees  fit.  If  the  sum 
be  not  immediately  paid,  the  justice  is  to  levy  it,  with  ex. 
pences,  by  distress  and  sale ;  and,  for  want  of  sufficient  dis- 
tress, is  to  commit  the  offender  to  the  common  jail  or  house 
of  correction  of  the  place,  not  exceeding  three  kalendar 
months  (cj.  The  justice  may  mitigate  the  punishment 
(whether  imprisonment  or  penalty)  to  not  less  than  a  third  (dj. 
Persons  prosecuted  either  before  a  justice,  or  indicted,  are  not 
liable  to  other  prosecution  for  the  same  offence  (e).  Offenders 
may  be  prosecuted,  as  formerly,  if  not  prosecuted  under  thia 
actO^. 

Any  person  knowingly '  permitting  any  meeting  of  any  so* 
ciety  declared  unlawful  in  this  jct,  or  of  any  part  of  it,  to  be 
held  in  his  house  or  apartment,  for  the  first  offence,  forfeits 
L.5 ;  and  for.  any  offence  committed  after  conviction  of  a  first 
offence,  is  to  be  punished  as  an  unlawful  combiner  under  this 
act  (gj. 

Any  two  justices  of  the  peace  for  the  place,  upon  evidence 
on  oath,  that  an  imlawful  combination,  or  any  meeting  for  a 

(a)  so  Geo.  Ill,  c.  79,  sect.  6.  (b)  Ibid.  sect.  7* 

(cj  Ibid,  sect  S.  (dj  Ibid.  sect.  9.  (ej  Ibid.  sect.  JO. 

(/J  Ibiil  sect.  11.  (gj  Ibid.  sect.  13. 
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sedBtbut  purpose^  has  been  held  after  paring  due  act,  at  any 
licensed  idehouse,  may  declare  the  license  finteited  (aj. 

By  a  later  act,  all  dubs  or  societies,  havinff  for  then  olgect 
the  cfiTision  of  the  land,  and  the  extinetian  of  the  landed  pro- 
perty,  are  prohibited  (b),  AU  societies  taking  oaths  declared 
vnhiirfttll^  87  Geo.  III.  c.  ISS,  or  52  Geo.  III.  c  104  (see 
Ofdk^  sect  Unlawful)  or  not  required  or  authorised  by  lav, 
or  taking  tests  or  declarations  not  required  or  audiariaed  by 
law,  or  appointing  delq^tes  to  meet  with  other  societies,  or 
to  indhioe' persons  to  become  members,  are  dedared  mdawfiil 
fonftderacies,  under  9d  Geo.  III.  c  79 ;  and  erery  person  be- 
eomiuj;  a  mepiber  of  such  sopeties,  or  abetting  them  by  oon- 
fributmg  money,  or  otherwise,  may  be  proceeded  againat  under 
ihat  BCt'(c).  This  act  does  not  extend  to  freemasons'*  lodges, 
nor  to  dedarations  ajrprored  by  two  jusdces,  por  to  meennp 
or  socles  for  chantable  purposes  (d);  nor  docs  die  sot 
99  Geo.  III.  c  79  fej. 

FenonB  permitdng  such  unlawful  sodedes  in  any  house, 
building,  or  other  place  bdongbg  to  them,  fiirfi^t  L..5  ftr  the 
first  ofl^ice,  and  for  any  offisnce  after  a  first  oonyiction,  are  fee 
be  punishea  as  guilw  of  an  unlawful  confederacy  under  this 
act  (Z^.  Licences  of  public  houses  where  unlawful  aocietics 
are  hdd  are  to  he  forfeited  l^  two  justices  (g). 

Penalties  not  exceeding  L.90  are  to  be  lecovered  beftie  a 
justice  (higher  penalties  are  recoverable  before  the  Court  of 
Session)  and  to  be  levied  by  distress,  and,  failing  distress,  by 
imprisonment  from  three  to  six  months ;  but  are  not  io  be 
aued  for  afUr  three  months  flrom  the  offisnoe.  Half  of  the 
penalties  go  to  the  informer,  half  to  the  King  (hj.  The  Loid 
Advocate  may  stay  proceedings  (ij* 

ActiQps  against  justices,  &c.  for  acting  under  this  act^  are 
limited  to  three  months  (j). 

This  act  do^  not  afiect  other  pravi«<HU!  made  by  law  for 
punishinff  such  oflbnces,  &c.  (k). 

S^  T^easan-^Leasififf  niakinff. 


%  Priniersj  Letter  Founders^  4^ 
Every  person  having  a  printing  press,  or  types  for  printiiig, 

fa)  Se  Geo.  IIL  c.  70)  feet*  14-.-Gertain  TeguUtiona  were  coptalned  in 
fepu  16-S|I,  with  regard  to  plsc^  for  le^urinff,  debating,  re«dlii|r  books« 

Cipers,  newspapers,  &c>  where  money  is  paid  for  admierion ;  but  theae  reu 
ted  to  SS  Gfeo.  III.  c  8,  which  has  expired. 

rbj  67  Geo.  II(.  c.  19,  sect  24.  (ej  Sect  95.  (dj  Sect.  96. 

fej  Sect  27*  f/j  Sect  2a  ffiJ  Sect  29. 

(hj  Sect  31.  (i^  Sect  87.  (jj  Sect.  S). 

(k)  Sect  88,  38. 
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nu8t  give  notice  of  it  ^  a  fenn  prescribed  in  the  act)  to  tbe 
clerk  of  the  peace  of  tne  place  where  they  are  intended  to  be 
used,  who  grants  a  certincate  (in  a  form  prescribed)  and  files 
the  norice,  and  transmits  an  attested  copy  to  the  secretaiy  of 
state.  Persons  keeping  presses  or  tjrpes,  without  notice,  or 
usinff  them  in  any  place  not  expressed  in  the  notice,  forfeit 
Jj.m  (a).  The  act  cited  does  not  extend  to  the  King^s 
printers,  or  to  the  Enfflish  universities  (bh 

I^etter  fimnders  and  printing-press  makers  must  give  notice 
(in  a  form  prescribed  in  the  act)  to  the  derk  of  the  peace,  who 
grants  a  certificate  (in  a  form  also  prescribed)  and  files  the 
nodoe,  and  transmits  an  attested  copy  to  the  sea«tary  of  state. 
Persons  carrying  on  sudi  business  without  sudi  notice  firau 
feit  L.90  (c).  Such  persons  must  keep  an  account,  in  writ* 
ing,  of  the  persons  to  whom  such  types  or  presses  are  sold, 
and  must  produce  such  to  any  justice  of  the  peace  demand- 
ing,  in  wnting,  to  see  them.  On  fulure  in  either  particular^ 
th^  forfeit  L.SO  for  each  offience  (d). 

The  name  and  abode  of  the  printer  must  be  printed  on  every 
ra^  or  book,  on  the  first  and  last  leaf  if  more  than  one. 
Pnnters  omitting  to  do  so,  and  persons  dispersing  papers  with- 
out such  name  and  nlace  of  abode,  forfeit  L.20  (ej.  But  {per- 
sons are  not  liable  for  more  than  85  forfeiture,  or  penalties, 
for  any  number  of  copies  of  the  same  book  or  paper  printed, 
pubUsned,  dimrsed,  He  without  the  name  and  aiiode  of  Uie 
printer  (f).  The  name  and  abode  of  the  printer  are  not  re- 
quired on{bank  notes,  bills,  securities  for  money,  bills  of  lading, 
policies  of  insurance,  letters  of  attorney,  deeds,  or  agreements, 
or  any  transfers  of  stocks  of  a  public  company,  or  receipts,  or 
proceedings  in  courts,  or  papers  printed  by  authority^  of  any 
public  board,  or  public  omcer  (gj ;  nor  on  papers  printed  I^ 
authority  of  Pteliament,  for  their  use  (h) ;  nor  on  impres- 
sions  of  engravinffs :  nor  on  advertisements  of  the  names  and 
addresses  of  tradesmen,  or  of  the  sales  of  goods,  &c.  (i). 
Any  person  in  whose  presence  anv  printed  paper,  not  having 
the  printer'*8  name  and  abode,  or  having  a  fictitious  name  and 
abode  printed  on  it,  is  sold  or  offered  to  sale,  or  delivered,  or 
oflered  sraiUj  or  exposed  to  public  view,  may  seise  the  per- 
son sdhng,  ofleriug,  exposing,  fcc  and  convey  him  before  a 
justice  of  the  peace  for  tne  place,  or  deliver  him  to  a  constable 
to  be  so  conveyed,  that  the  justice  may  determine  whether  the 
person  has  been  guilty  of  an  ofience  against  this  act  (j). 

fa)  S9  Geo.  III.  c  70,  aect  8S.  (h)  Sect  84. 

fo)  Sect  S5.  (d)  Sect  2a  (•)  Sect  87. 

ffj  51  Geo.  III.  c  eft,  sect  1.  rgj  Sect  8. 

(hj  SO  Geo.  III.  c.  7U,  sect  28.  (ij  Sect  31.  <iJ  Sect  SO. 
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Printen  must  keep  •  copy  of  every  ptper  which  they  mini, 
and  must  write  on  it  the  name  and  abode  of  their  emptcyyer. 
If  they  neglect  to  do  so,  or  to  keep  such  copy  so  marked  for 
six  nu>nth8,  or  to  shew  it  to  any  justice  of  the  peace  req[uiring 
k  within  six  months,  they  forfeit  L.SO  for  each  offence  (aj. 

A  justice  of  the  peace  for  the  phice,  on  having  cause  to  sus- 
pect, from  information  on  oath,  that  any  pess  at  types  are  iL 
^idly  used,  may  grant  warrant  for  seaxt^hmg  the  place  at  any 
Ikmu  m  the  day  time,  and  carrying  off  such  press,  tne^  aU 
things  belonging  to  it,  and  all  printed  papers  found  in  the 
place  (b)* 

Any  penalty  not  exceeding  L.SO,  and  for  which  no  other 
mode  ofrecovery  is  appointed,  may  be  recovered  in  a  sununary^ 
manner  before  a  justice  of  the  peace  for  the  place  in  which  it 
^as  incurred,  or  in  which  the  offender  happens  to  be.  If  not 
immediately  paid,  it  is  to  be  levied  on  warrant  of  the  jusdce,  by 
distress  and  sale,  with  the  expences  of  such  distress  and  sale. 
If  there  be  not  sufficient  distress,  the  justice  is  tp  commit  the 
offender  to  the  common  oaol,  or  house  of  correction  of  the  place, 
not  exceedinff  six  months,  nor  less  than  three  (c).  Proaeca- 
tions  must  be  brought  within  three  months  (dj.  Justices 
may  mitigate  penalties  to  not  less  than  L.5,  besides  costs  (e). 
Half  of  the  p^ialty  goes  to  the  informer,  half  to  the  kins  (/). 
Appeal  is  competent  to  the  quarter  sessions  held  next  after  20 
days  from  the  conviction,  on  six  days  notice  to  the  prosecutor. 
The  quarter  sessions  may  determine  the  case,  or  may  adjourn 


to  the  next  Quarter  sessions.  Th^  may  mitigate,  as  the  ius- 
tices  may.  They  may  order  money  to  be  returned.  They 
may  awsra  costs  (gj. 

Action  must  be  brought  against  any  justice  of  the  peace, 
peace  officer,  or  other  person,  for  any  thing  don^  undca:  this 
act,  within  three  months  after  the  fact.  If  judgment  be  given 
for  the  defepdanti  he  is  to  have  double  costs  (hj. 


SERVANT. 


JusTicRS  of  the  Peace  have  long  been  in  the  use  of  judging 
in  questions  on  the  contract  between  master  and   servant, 

fa)  30  Geo.  III.  c  'JOy  sect.  29.  f^J  Sect.  SS. 

(ej  Sect.  36.  (dj  Sect  34  re)H  Geo.  III.  c  65,  aect.  2. 


(f)  39  Geo.  III.  c  70,  kcU  36.  (gj  61  Geo.  Uh  c.  65.  aect.  4. 

(hj  80  Geo.  XII.  c  79,  sect.  87. 
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wbetheor  for  Imsiness  or  for  domestic  puxmses,  and  indepen-. 
dently  of  the  Bmall  debt  act.  Sometimes  toe  action  is  brought 
under  that  act,  being  more  expeditious  and  less  expensive  (a). 

I.   FORMATIOK  OF  CONTRACT. 

The  two  parties  form  a  mutual  agreement  about  the  work  to 
be  done,  the  period  of  service,  the  remuneration  to  be  given, 
and  any  other  particulars  which  they  mav  think  necessaiy. 
Those  particulars,  however,  are,  most  of  them  at  least,  gene- 
rally left  to  be  regulated  by  the  common  custom  in  the  place^ 
and  in  the  kind  of  service. 

Where  the  party  engaging  as  a  servant  is  a  pupil,  his  fiither, 
or,  if  bis  fiither  be  dead,  his  tutors,  must  consent  for  him,  as 
he  himself  cannot  consent.  When  he  is  a  minor  pubes,  his 
fiither,  if  alive,  or  his  curators,  if  he  have  such,  must  concur 
with  him ;  failing  both  father  and  curators,  he  can  bind  him* 
sdf.     (See  Chilaren. — Minors.) 

Where,  as  is  commonly  the  case,  the  engagement  is  entered 
into  for  a  period  not  exceeding  one  year,  it  may  be  done  ver^ 
ballv,  and  admits  of  proof  by  the  oath  of  party,  or  by  witnesses. 
If  tne  period  be  longer  than  a  year,  the  agreement  must  be 
in  writmg ;  otherwise  neither  part^  is  bound.  In  such  a  case, 
when  a  dispute  occurs,  while  nothmg  has  been  done  in  conse- 
quence of  what  has  passed  between  the  parties,  the  agreement 
must  be  a  regular  and  probative  deed  (see  Proofs  sect.  Writ* 
ing ;)  and  any  defect  in  this  particular  cannot  be  supplied  even 
by  the  oath  of  party.  But  if,  on  the  other  hand,  the  parties 
have  entered  into  the  fulfilment  of  their  engagement,  upon  an 
irregular  writing,  or  where,  in  any  other  respect,  matters  are 
not  entire,  they  are  bound  by  such  writmg  (h). 

In  hiring  a  servant,  at  least  a  domestic  servant,  it  is  usual  to 
give  arles,  or  earnest ;  but  this  is  not  necessary  to  the  validity 
of  the  agreement.  If  really  conduded,  it  is  binding  without 
that  form. 

When  concluded,  whether  arles  have  been  given  or  not,, 
neither  partv  of  course  can  resile,  upon  forfeiting  the  arles,  or 
upon  any  other  condition,  without  the  consent  of  the  othor 
party  (c). 

II.  Obligations  of  parties. 
The  obligations  of  the  parties  depend  in  a  great  measure 
upon  the  particular  bargain  which  they  make,  and  upon  the 

(a)  For  oertaiii  statutes  relative  to  servants,  which  appear  not  to  ex- 
tend to  Sootlandf  see  ApprmUiceSy  Foot  note. 
(bj  Kilkernuii  Proof;  Na  10.        (cj  Hutcheson's  J.  F«  Sd  edit.  U.  161. 
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cuBton  of  the  place  ud  dw  speci^t  of  senrioe.    Bui  there  are 
■ome  obligations  which  seem  to  be  of  a  general  natnte. 

1.  Of  Servant. 

The  foDowing  seem  to  be  the  general  oUigatioiia  of  the 
servant 

(1.)  To  en^d— The  senrant  mnst  enter  into  his  service  at 
the  agreed  time ;  otherwise,  like  every  other  person  fiuling  lo 
fiilGl  a  contract,  he  will  be  sutgected  in  damages  to  his  masler. 
(See  Imprisanmeni.)  The  amount  of  the  damages  will  depend 
upon  the  circumstances  of  the  case.  The  servant,  of  course, 
cannot  send  a  substitute. 

The  term  of  entry  usually  understood,  where  there  has  been 
no  explicit  agreement  to  the  contrary,  is  the  next  term  of 
Whitsunday  (legally  15th  May)  or  Martinmas  (legdly  11th 
November  (a)  ). 

(2.)  To  continue.^^The  servant  must  continue  in  his  service 
during  the  agreed  period. 

The  period  generally  understood,  failing  special  agreement, 
is  six  months ;  that  is,  till  the  next  term  ot  Whitsund^  or 
Martinmas.  This  is  the  common  period  in  domestic  service. 
It  is  not  sufficient  evidence  of  an  engagement  for  a  longer  pe- 
riod, that  the  parties  settled  the  wages  at  so  much  a  year.  A 
Stewart  or  overseer,  especially  when  ne  comes  from  a  distance, 
is  held  to  have  been  engaged  for  a  year.  A  ploughman  oi- 
gaging  at  Whitsunday  is  held  to  have  been  engaged  tar  a 
year ;  Whitsunday  bemg  the  common  term  of  entry  of  those 
persons. 

If  the  servant,  without  ^ood  cause,  do  not  continue  during 
the  agreed  period,  he  forfeits  his  wages,  and  may,  in  the  cir- 
cumstances of  the  case,  be  subjected  in  damages.  (See  /as- 
prisonmentJ) 

If  a  female  servant  many,  her  husband  seems  entitled  to 
have  her  society  immediately,  though  before  the  term  ;  hot 
probably,  in  that  case,  he  may  be  liaUe  in  damages. 
At  common  law,  a  man  servant  must  serve  out  his  tiBe» 

fa)  KoiB^^^or  the  general  date  of  Wbitsiinday  and  Martfaunss^  la  ehU 
questionti  tee  rodfe,  lect  ObUgatlona  of  Landloxd  i  Note.  The  ealj  ex* 
cepticm,  at  aU  regarding  senrants,  firom  the  geneiml  proyiaUm  there  ootloed 
in  favour  of  the  8Bine  nommtU  days,  is,  that  narkets  and  fidrv  fiir  Uie  oale 
of  goods,  for  the  hiring  of  aervants,  or  for  any  other  punoee»  AaJl  tek« 
place  on  the  aame  mUuml  days ;  that  ia,  eleven  nominai  daja  later  <  but 
this  does  not  aflfect  the  time  for  entering  upon  aerrice  i  ao  that  ISth  ICmy 
ought  to  be  obserred  aa  Whitaundaj,  and  11th  Norember  aa  HaitiiiBiBB. 
In  aomo  parta  of  the  countfy,  however,  Old  Whitaundav,  98th  Mmj«  and 
Old  Martinmas,  22d  November,  are  atill  obaerved  ia  the  caae  of  oertala 
kinda  of  servants,  porticukrly  fiirm-«er%'antai 


BKKWAVT.  461 

ihougli  he  bave  enfisted  (a) ;  but,  by^  the  animal  muiiDy  act 
twaied  for  some  yeaiSy  this  has  been  altered ;  and  the  servant 
has  at  the  same  time  been  declared  entitled  to  wages  for  the 
time  he  has  served,  to  be  modified  by  the  magistrate.  (See 
ScldierSf  sect  Enlisting.) 

If  the  servant  be  prevented  for  a  short  time,  by  sickness,  <Mr 
other  the  like  accident  not  imputable  to  him,  from  implement* 
ing  his  part  of  the  contract,  he  is  nevertheless  entitled  to  fiiU 
wages.  It  does  not  seem  to  be  fixed  what  shall  be  held  a  short 
period.  In  one  case,  a  farmer  was  found  not  entitled  to  deduct 
any  part  of  the  wases  of  a  servant  hired  for  a  year,  on  account 
of  his  having  been  disabled  from  work  by  sickness  during  eleven 
weeks  of  that  year  (b).  But  this  case  was  decided  on  its  own 
circumstances,  and  is  not  understood  to  have  fixed  a  rulew 
Some  have  thought  that,  where  the  period  is  considerable,  so 
as  to  occasion  inconvenience  and  expence,  there  ought  perhaps 
to  be  an  abatement :  but,  on  the  other  hand,  Mr  Erskine  lays 
down  the  servant^s  title  to  full  wages,  though  unavoidably  pre- 
vented from  serving,  in  general  terms  (c)^  without  excepting  a 
considerable  period ;  and  in  a  recent  case,  an  opinion  in  equaUy 
general  terms,  as  to  compensation  for  a  period  of  sickness,  was 
expressed  from  the  Bench  (d)  ;  on  the  ground,  probablv,  that 
servants,  particularly  menial  servants,  are  not  hired  to  do  par- 
ticular quantities  of  work,  but  to  render  general  respect  and 
submission,  and  to  make  a  general  exertion  in  their  depart- 
ments, and  that  therefore  masters  must  be  satisfied  with  the 
utmost  which  they  can  do  in  existing  circumstances.  If  a 
man  be  disabled  in  the  course  of  his  service,  and  in  conse- 
quence  of  doing  his  duty,  as  where  a  groom  is  kicked  by  his 
master^s  horse,  he  is  entitled  to  fiill  wages  till  the  covenanted 
issue  of  the  service,  however  remote. 

But,  to  oblige  the  servant  to  continue  during  the  covenanted 
period,  the  master  must  reside,  or  carry  on  business,  in  a  place 
upon  die  whole  not  very  remote  from  that  which  the  servant 
must  be  supposed  to  have  had  in  view  at  contracting.  This 
holds  very  strongly  in  the  case  of  those  kinds  of  servants 
who  must  be  held  to  have  engaged,  not  so  much  to  a  person, 
as  to  a  particular  place  and  set  of  operations.  Thus,  a  plouffb. 
man  could  not  be  compelled  to  serve  far  from  the  place  at  which 
he  undecatood  he  was  to  serve ;  and  a  Scots  servant  who  had 


(a)  Clerk  agalnat  Miuchison,  19th  January  1799.-.MacdoiiiieU  Mainit 
(  Dixon,  lat  March  1806. 

(  fb)  White  aninat  Baillie,  SSth  November  1794. 

)  fe)  Erakine^lli  a.  18. 

(dj  Maclean  againat  F/fe,  4th  Februarj  1813. 


i 
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been  engaged  to  carry  on  the  operations  of  a  potteiy,  fiir  eK. 
ample,  in  this  country,  could  not,  it  is  presumed,  be  t^en  to 
Engbmd  to  carry  on  the  same  work  there ;  unless  it  sh^nild  ap. 
pear,  fiom  the  circumstances  of  the  case,  that  the  pombiHtjr 
of  such  a  change  of  place  was  in  contemplation.    With  r^wd 
to  a  domestic  servant,  on  the  other  hand,  he  is  not  at  liberty 
to  leave  his  master,  though  he  should  make  a  very  consider- 
able change  in  his  residence ;  as,  by  removing  from  the  tofwii 
to  the  country,  or  from  one  part  of  the  countiy  to  another, 
because  he  is  held  to  have  engaged  in  contemplation,  not  of 
the  place,  but  of  the  person.     He  will  not,  however,  be  com- 
peDed  to  attend  his  master  where  the  change  of  resideDoe  is  of 
an  extraordinary  nature,  such  as  the  parties  cannot  be  suppos- 
ed to  have  had  at  all  in  view  at  the  time  of  fcromig  their 
affreement.  He  is  not  bound  to  attend  him  to  a  foreign  country, 
"TOatever  additional  allowance  he  may  oflfer.   Perhapa  he  is  not 
bound  to  attend  him  even  to  distant  parts  of  the  same  ooontiy 
or  kingdom,  permanently  at  least,  because  the  rate  of  wi^ 
and  the  expence  of  living  may  probably  be  much  greater  there 
than  in  the  places  which  the  parties  must  be  bdiered  to  have 
had  in  view  at  contracting ;  unless  the  master  engage  to  make 
a  suitable  addition  to  his  allowance,  and  to  defray  hia  cfaaiga 
in  going  and  returning,  and  also  to  discharge  him  in  sacfa  time 
as  to  enable  him  to  find  another  situation  in  the  quarter  whidi 
he  left ;  upon  which  conditions  perhaps  he  is  bound  to  attend 
him.     Where  the  master  will  not  allow  the  servant  to  remaiii 
where  he  is,  but  insists  upon  his  going  to  a  place  to  whidi  he 
is  not  bound  to  go,  he  may  leave  the  service,  and  will  be  alkfw. 
ed  wages  and  board. 

(3.)  To  do  work  required. — ^The  servant  must  do  the  woik 
required  of  him,  if  not  essentially  different  from  that  whidi  he 
undertook.  Unless  there  be  an  express  limitation  in  the  agree- 
ment, or  unless  the  servant  have  been  hired  in  a  particular  ca- 
pacity, it  does  not  become  him  to  make  nice  distmcttons  as  to 
the  work  exigible  from  him.  But  this  must  be  undeistood 
under  reasonable  limitations.  Thus,  a  person  hired  as  over- 
seer to  a  colliery,  is  not  bound  to  assist  at  the  windlass  wheel, 
or  to  click  the  coals  at  a  pit  (a).  Domestic  servants  are  much 
less  entitled  than  others  to  mike  distinctions  as  to  the  kinds 
of  work  which  may  be  required  of  them.  They  are  not  hired 
to  do  a  particular  piece  of  work.  They  enter  into  a  state  of 
-service ;  a  general  engagement  of  obedience  and  subordinatioB. 

(a)  Foirie  against  M'Yicar,  Juljr  1775,  in  Hutcbe9on*8  J.  P.  3d  edit.  u. 
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On  any  other  footing,  there  would  be  nothing  but  continual 
broils  and  disputes  in  &niilies.  But,  even  in  their  case,  there 
are  limits  to  this  doctrine.  It  would  seem,  for  instance,  that 
a  housekeeper,  in  a  large  establishment,  cannot  be  obliged  to 
milk  the  cows,  or  a  butler  to  attend  the  horses. 

(4.)  To  behave  respectfitUy. — The  servant,  especially  if  a 
domestic  servant,  must  behave  with  due  respect  and  deference 
to  his  master. 

(5).  To  behave  honesUy  and  soberly^  and  to  avoid  turpu 
tude, — The  servant  must  behave  with  honesty  and  sobriety ; 
and,  especially  if  a  domestic  servant,  must  even  avoid  evety 
.act  of  turpitude,  which,  though  not  striking  directly  against 
the  interest  of  the  master,  makes  his  presence  in  the  fiimily  a 
cause  of  scandal,  and  a  source  of  bad  example.  Thus,  in 
England,  a  woman  servant  falling  with  child  maybe  dismissed; 
and  the  same  has  been  held  of  a  man  servant  aebauching  any 
of  the  female  servants  in  the  family  (a).  There  seems  no 
reason  to  suppose  the  law  to  be  different  in  this  country.  It 
'  has  virtually  been  found,  or  rather  conceded,  that  a  young 
i  woman  engaged  as  a  teacher  in  a  family  might  be  dismissed  fOr 

I  loose  character,  and  for  having  formerly  borne  a  natural  child, 

!  without  subjecting  the  family  in  damages  (b), 

i  (6.)  Consequences  qfjhflure. — For  considerable  failure  in 

I  the  performance  of  any  of  the  points  of  the  servants  duty 

I  which  have  now  been  mentioned,  he  may  be  immediately  dis- 

missed, without  subjecting  the  master  to  wages  for  any  part  of 
I  the  current  term  (except,  perhaps,  in  very  pecidiar  circum- 

stances), or  to  board  for  the  reminder  of  that.  term.     Where 
I  any  pbsitive  damage  arises  from  the  servant^s  failure  to  per- 

form, the  master  is  of  course  entitled  to  have  that  compensated 
f  by  him. 


I 


I  2.  OUigations  of  Master. 

j  (1.)  Tfa  receive  servant — The  master  must  receive  the  ser- 

I         vaYit  into  his  situation  at  the  stipulated  term  of  entry  (for 
I  which  see  the  servants  obligation  to  enter),  otherwise  he  will 

be  liable  in  wages  and  board  for  the  term  of  their  engage- 
I         ment. 

(£.)  To  allow  servant  to  continue. — The  master  must  allow 
the  servant  to  continue  with  him  during  the  full  period  agreed 
on  (for  which,  see  the  servants  obligation  to  continue),  unless 


,  fa)  Bum^s  J.  P.  tit  Servant,  sect.  22 — ^William's  J.  P.  tit  Servant, 

'  sect  5 ;  and  authodties  there  cited. 

fb)  De  Grosberg  against : ,  10th  August  17G5 :  M'Laurin, 

I  p*  76 ;  Morrison,  p.  1<^466. 
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tliere  be  good  cause  for  dismissing  him ;  otherwise  lie  will  be 
liable  in  rail  wages,  and,  if  the  servant  lived  in  the  family,  will 
also  be  liable  in  board.  If  there  be  blame  on  both  sides^  this 
will  be  a  ground  for  restricting  the  sum.  If  the  servant  thus 
turned  oifget  into  another  service  before  he  brings  the  matter 
into  a  court  of  law,  the  sum  awarded  will  be  restricted  to  the 
wages  which  he  has  lost,  and  the  ezpence  to  which  be  has  been 
put,  while  out  of  service.  If  the  action  be  brought  recently 
after  the  servant  is  dismissed,  so  that  it  cannot  be  determined 
whether  he  has  any  reasonable  elpectation  of  getting  into  ano* 
iher  service,  perhaps  the  proper  course  is  to  decem,  not  for  a 
^ross  sum,  but  for  a  certain  sum  Weekly  or  monthly,  alteirna- 
tively  till  the  next  term,  or  till  the  servant  find  a  service.  If 
the  engagement  be  for  a  number  of  years,  as  fiemiently  hm. 
pens  in  the  case  of  the  servants  of  manufacturers,  tne  daim  m 
damages  is  very  much  a  question  of  circumstances.  If  the  ser* 
vant  be  turned  oS  on  account  of  the  bankruptcy  of  hia  master^ 
he  is  no  doubt  entitled  to  damages,  but  he  cannot  expect  to  be 
allowed  to  remain  idle  during  the  whole  term,  and  thus  be  a 
burden  upon  the  creditors.  The  judge  will  inquire  into  hk 
probable  gains,  and  his  reasonable  expectations  of  finding  a  new 
employment.  Thus,  a  person  who  had  been  engaged  tar  seven 
years  as  engineer  of  a  distillery,  having  been  fscmurged  at  the 
end  of  the  fourth  year  on  account  of  the  bankruptcy  of  his 
master,  and  having  claimed  the  fbU  salary  for  the  xeaaaiiiing 
period,  was  found  entitled  only  to  a  proportion  of  lit,  vix.  fiv 
such  time  as  he  remained  unemployed  (a).  In  one  case,  a 
person  who  had  been  hired  for  a  year  as  teaser  ctf  fire  stirrer  of 
a  glass-house,  having  been  abruptly  turned  off  at  the  ekd  of  the 
second  week,  the  justices  of  the  peace  *<  found  it  priestuned  that 
**  the  pursuer  either  was  or  mignt  have  been  some  wajr  uaefiilly 
**  employed  for  the  60  weeks  he  was  out  of  service  dniring  the 
^*  time  hbelled ;  and  found  that  he  oould  not  be  oititled  to 
<<  the  same  wages  during  that  time,  that  he  might  have  beat 
**  entitled  to,  had  he  been  at  work ;  and  therefore  modified  the 
"  wages  to  the  half,  and  decerned  for  L.17.  lOs.  sterling  C 
which  was  adhered  to  by  the  Court  of  Session  (bj.  Upon  the 
whole,  it  appears  that  u  the  master,  without  due  cause,  refuse 
to  allow  his  servant  to  remain  during  the  covenanted  time,  he 
will  be  subjected  in  such  damages  as,  in  the  whole  dicomstaxiccs 
of  tlie  case,  appear  reasonable  (c). 


f 


a)  Puncheon  againut  Trustees  of  Haig,  17tb  November  1790. 
(h)  Rae  against  lieith  Glass-house,  20th  June  1750;  RUk.  Ecpan. 
tion,  8. 
(ej  Rae  against  Leith  Glass-house,  ftfj»f«. 
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(&)  To  treai  Servaini  weflL^^-The  master  must  treat  his  aer- 
vaat  well;  and  give  him  due  sustenance,  if  he  have  become 
bound  to  feed  him  (a).  He  must  behave  with  gentleness  and 
moderation  towards  his  servant  (b)*  He  is  no  doubt  entitled 
and  bound  to  maintain  his  authority  in  his  family :  but  (though 
an  opinion  of  rather  an  harsher  nature  seems  to  have  been  cur-  . 
rent  at  the  time  when  Mr  Erskice  wrote)  he  does  not  seem  en- 
tided,  even  where  the  servant  is  very  young,  to  use  personal 
violence.  He  ought  rather,  if  the  case  require  strong  mea- 
sures, to  dismiss  the  servant ;  trusting  for  his  defence,  in  any 
action  which  may  be  brought  against  him,  to  the  propriety  and 
necessity  of  the  measure.  Where  a  servant  is  really  cuiven 
fiom  a  house  by  violence,  he  will  be  entitled,  unless  he  gave 
great  provocation,  to  full  wages  and  board. 

(4.)  To  pay  wctges^  S^c. — The  master  must  make  punctual 
payment  or  the  stipulated  wages  or  allowances  at  the  stipulated 
time ;  otherwise  the  servant  may  raise  action  for  payment,  and 
may  leave  the  service,  though  he  have  been  hired  for  a  longer 
period. 

Thouj^h  the  engagement  be  for  a  year,  the  wages  arc  pay- 
able half  yearly ;  as  the  servant  is  not  supposed  to  have  funds 
6u£Scient  to  last  longer.  If  the  servant  have  died  before  the 
term,  wases  are  due  to  his  executors  for  the  period  which  he 
has  served.  If  the  master  have  died  before  the  term,  and  not 
the  servant,  full  wages  are  due :  and  if  the  time  for  giving  warn- 
ing have  expired  (of  which  immediately)  wages,  and,  in  some 
circumstances,  board,  are  due  from  the  moster'^s  funds  for  an 
additional  period*  The  heir  or  executor  charged  with  this  ex- 
pence  is  entitled  to  have  the  service  if  he  choose.  Those  wages 
are  due  only  if  the  servant  do  not  get  into  another  service ;  for, 
if  he  do,  he  sustains  no  loss.  It  has  already  been  considered 
Tsect.  Servant^s  Oldigation  to  continue)  how  far  full  wages  are 
aue  if  the  servant  be  sick  during  a  portion  of  the  time. 

The  wages  of  domestic  servants  for  a  whole  or  half  year 
current,  according  to  the  period  of  the  engagement  (but  not 
&r  arrears)  are  preferable  debts  (c).  The  executor  of  the  de- 
ceased master  may  pay  them  instantly,  as  he  may  the  death- 
bed fees  of  medical  attendants  and  funeral  charges,  without 
waiting  the  steps  necessary  in  the  case  of  other  claims  against 
the  deceased.  They  also  appear  preferable  on  the  funds  of  a 
master  who  has  become  bankrupt  (d).  The  wages  of  farm-' 
servants  are  preferable  upon  the  funds  of  a  tenant,  their  mas- 
ter, who  has  become  bankrupt,  for  the  term  current  at  his 

(a)  Bankton,  L  2.  5ft.  (b)  Ibid.  (c)  Erskine,  iii.  9-  43. 

(d)  Bell's  Com.  4th  edit  ii  164. 
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iNDiifaniptcy  (a).  And  this  preference  extends  not  nerdly  to 
servants  engaged  fer  a  foil  term,  but  to  all  persons  emplojed 
as  farm  servants,  reapers  fin*  instance,  however  short  the  period 
f£  their  service  (b).  Mechanical  servants  hare  no  snm  p«. 
ferenoe  (c) ;  nor  an  overseer  of  a  distillery  (d) ;  nor  any  olher 
than  domestic  and  fimn  servants.  For  the  nreference  of  the 
wages  of  him  servants  in  competition  with  the  landhndi^a  hy- 
potnec,  see  Hypothec. 

How  far  the  wages  of  servants  are  arrestable,  see  ArrnU 
ptfnt. 

Wages  prescribe  in  three  years.     (See  Prescription,  sect. 
Three  Years.) 

III.  Termination  of  contract. 

1.  Modes  of  Terminaium. 

In  touching  upon  the  obligations  of  the  parties,  various  ways 
|iave  been  noticed,  arising  from  non-implement  of  those  oUiga- 
^ions,  in  which  this  contract  may  come  to  a  premaiure  temdna^ 
tion.  The  wUural  termination  of  it  is  the  expiry  of  the  period 
(which  is  usually  Whitsunday  or  Martinmas)  or  performance  of 
die  work  for  which  it  was  entered  into. 

The  mere  expiry  of  the  period,  however,  is  not,  in  the  or- 
dinary c^se,  held  of  itself  to  put  an  end  to  the  contract.  If 
the  master  or  servant  do  not,  one  of  them,  intimate  to  the 
other,  or  give  waminff,  a  certain  time  before  the  expiry  of 
that  period,  that  he  means  to  take .  advantage  of  that  expiiy, 
they  are  held  to  have  consented  that  the  connexion  shall  sub- 
sist for  another  period,  upon  the  same  terms,  in  every  respect, 
as  for  the  last  period.  This  is  caUed  Utcit  relocation  ;  and 
binds  the  parties  as  strongly  as  if  they  had  entered  into  a  for. 
mal  contract.  If  the  servant  fail  to  give  the  necessary  warn- 
ing,  he  will  be  subjected  in  damages  on  refusal  to  serve.  If 
the  master  fail  to  give  it,  he  will  be  subjected  in  wages  nnd 
board  till  the  next  term,  i£  he  refues  to  receive  die  servant  fej. 
The  warning  is  usually  direct  It  is  sufficient,  however,  that 
it  be  implied  from  the  circumstances  of  the  case,  if  those  cir- 
pumstances  necessarily  lead  both  parties  to  that  understanding. 
But  it  is  not  sufficient  that  circumstances  have  occurred  whidi 
piake  it  doubtful  merely  whether  the  engagement  be  to  con* 

/aj  Melville  against  Barplaj,  23d  January  1779. 

fbj  Lockhart  against  Paterson,  14th  November  1804. 

(ej  White  against  Christie^  SUt  Januaxy  1781.- 

(d)  Riddley  against  Creditors  of  Haig,  3d  February  170»* 

(0)  Baird  af^ainst  Lady  Don,  14th  July  1779* 
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^ue,  80  asy  for  inflCance,  to  induce  the  servant  to  make  iiw 
quiries  about  other  pkces.    Thu8»  in  a  case  where  a  pexson 
had  been  hired  as  a  gardener  for  a  year,  and  where,  near  the 
expiry  of  the  year,  the  garden  had  been  advertised  to  be  let, 
and  wheie  the^master  had  made  inquiries  for  other  service, 
which  drenmstances  were  known  to  tne  servant,  but  where  no 
other  warning  had  been  given,  and  the  garden  had  in  &ct  not 
been  let,  and  the  servant  had  been  allowed  to  remain,  nine 
days  after  the  term  (in  order,  as  was  alleged  to  have  been 
agreed,  but  was  not  proved,  to  compensate  for  absence  by  sick- 
ness) it  was  found  that  the  servant  had  not  been  sufficiently 
warned  (aj.     The  time  which  the  warning  must  precede  the 
expiry  is  said  not  to  be  quite  the  same  in  all  di£Eerent  kinds  of 
service;  and  is  somedmes  rqpilated  by  express  agreement. 
But  the  time  which  is  most  common,  and  is  understoiod  to  be 
universal  in  the  case  of  domestic  servants,  is  forty  days.  Where 
a  diflPerent  custom  is  established  in  any  kind  of  service,  or  in 
any  place,  that,  of  course,  must  regulate  the  parties,  if  there 
have  been  no  express  agreement     With  regard  to  the  evi. 
dence  of  warning  having  been  given,  it  is  not  necessarv  that 
there  should  be  witnesses  to  it ;  for  a  man  does  not  usuaUy  call 
witnesses  when  he  parts  with  a  servant ;  nor  may  it  always  be 
adviseable  to  refer  the  fact  to  the  other  party ''s  oath.     It  will 
be  sufficient,  if  it  can  be  reasonably  proved  from  circumstances, 
that  they  did  part ;  as,  if  it  can  be  proved,  in  the  case  of  the 
servant  msistin^  on  staying  after  due  warning,  that  he  has 
been  offering  himself  for  other  places  at  the  proper  time,  as 
disengaged,  or  that  he  was  aware  at  that  time  of  others  offer- 
ii^  themselves  for  his  place  as  vacant ;  or,  if  it  can  be  proved, 
in  the  case  of  a  master  insisting  on  retaining  the  servant  af- 
ter due  warning  (which  can  hardlv  happen)  that  he  was  in  the 
knowledge,  at  the  proper  time,  of  the  servant  offering  himself 
as  disengaged,  for  other  situations,  or  that  he  endeavoured  at 
the  poper  time  to  find  others  to  fill  his  place  as  vacant.     The 
whole  circumstances,  however,  must  be  such  as  necessarily  in» 
fer  that  the  parties  understood  their  agreement  to  be  at  an 
end ;  for  the  servant^s  mere  inquiry  after  other  situations,  for 
examnle,  may  have  occurred  from  an  uncertain^  only  whc 
ther  tne  master  would  retain  him,  or  from  his  not  naving  made 
up  his  own  mind  whether  he  would  remain  (b).     It  is  said 
that,  in  some  parts  of  the  country,  the  doctrine  of  tacit  rehear 
tion  is  not  in  use ;  and  that  the  presumption  is,  that  the  par- 
ties mean  to  separate  at  the  agreed  torm,  unless  a  new  agree- 
ment  be  made  to  the  contrary.     In  such  places,  it  would  ap- 

(aj  MOCiean  agunst  Fife,  4th  February  1813.  (bj  M'Lean,  mipra 
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pear,  the  local  presuinptioii  must  regulate  tfce  cue,  ]/mk 
the  custom  be  unifinrm  and  dearly  proved,  so  as  toei»Uii 
to  be  a  condidoD  of  (he  oontracc,  and  fbOy  uBdentoodaa 
by  both  parties. 

t.  Charader. 

After  the  maater  and  senraiit  hare  agreed  to  sepcite,^ 
latter  vuuallj  aaka  4  written  character  from  the  fenncf.  ^ 
the  master  is  not  bound  to  give  a  character,  or  touipff 
reason  fbr  reAisfaig  to  ^ve  it  (a J. 

It  has  been  fbund  necessary  in  England  to  pantf  <^' 
Parliament  (b)  to  punish  the  giving  or  using  fiuse  d»n^ 
or  statements  of  service.  But  this  act  ajqiean,  aodiiai^ 
stood,  not  to  extend  to  Uiis  oountnr ;  and  all  sudi  ofoffic 
reached  here,  by  the  vigour  of  tne  common  bnr,  ti  b^ 
Lower  instances  of  such  oflences  a^m  proper  tar  tb^ 
nisanoe  of  the  sessions  of  the  peace,  as  breiiches  of  the  p^ 
order  of  society,  particularlv  from  their  connexion  litk  tb> 

Krtant  subject  of  their  jurisdiction  now  under  oonadencs 
t  more  aggravated  instances  of  such  oflences^'socii  tf  lio^ 
or  foiging  characters,  seem  more  proper  to  be  tried  bjto^  i 
pf  more  extensive  powers.    (See  Arrest^  ^) 

For  the  kw  with  regard  to  hiring  in  general,  see  I<x^ 

For  some  regulations  with  regitfo  to  servants  in  ck^^ 
nufactures,  see  Manufiuiures,  ^^ 

For  the  power  of  the  servant  to.Und  the  master  Iy<J«»= 
ffoods  in  his  name,  see  Mandate^  sect  Implied.  . 

For  the  master's  liability  fin-  the  servant's  «x«V'^^ 
magesj  sect  Servant  ^ 

For  compelling  workmen,  &c.  by  imprisonmeDt  ti  vx^ 
their  service,  see  Imprisonment. 
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SESSIONS  OP  THE  PEACB- 

Thb  sessions  of  the  peace  are  a  court  held  ly  ^J^y 
more  justices  of  the  peace  of  a  county,  for  the  ex 

fa)  Fell  against  Lord  A8hburt<m,  I2th  Deeember  10^ 
(h)  as  Geo.  III.  c.  50.  ^.j-jt  Hflfai^ 

(e)  Held,  December  1730 ;  DicU  i.  «oa-.-Mactaj  H^ 
)Oth  July  1760. 
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their  general  duty.    They  are  of  two  kinds.  General  Qudrkr 
Sessions,  and  Petfy  or  Ormnaty  Sessions. 

1.  General  Quarter  Sessions  are  the  quarterly  meetings  of' 
Uie  justices  of  the  peace  of  a  whole  county  ^  They  are  appoint- 
ed to  be  held  on  the  first  Tuesdays  of  March,  May,  and  Au- 
^t,  and  the  last  Tue^y  of  October  (a).  They  Aav  con- 
tinue themselves,  and  may  adjourn  themselves,  to  sucn  days 
and  places  as  may  be  most  convenient  (b).  But  it  is  not 
competent  to  make  an  act  that  all  quarter-sessions  for  the  coun- 
ty snould  in  future  meet  for  form  only  on  the  days  appointed 
by  law,  and  should  immediately  adjourn  td  certain  otner  days 
without  doin^  business  (c).  They  are  held  at  the  head 
borough  of  &e  county;  and  though  they  raaj  on  proper 
cause  adjourn  to  another  place,  each  quarter-sessions  can  meet 
in  the  first  instance,  as  such,  only  at  the  head  borough  (d)i 
The  adjourned  meetings  are  commonly  called  general  sessions. 
Sometimes  they  are  for  a  special  piece  of  business ;  in  which  case 
they  are  commonly  called  special  sessions.  If  there  be  not  two 
justices  present,  tne  meeting  of  the  qutfrter-setteions  takes  place' 
on  any  other  day  in  that  quarter  of  tne  year. 

*!the  quarter-sessions  have,  in  most  cases,  a  power  of  re- 
viewing  by  appeal  the  decisions  of  the  petty  sessions  (e).  They 
have  also  some  business  of  a  public  nature  (noticed  under  its 
proper  heads)  peculiar  to  themselves. 

%  PeUjfi  or  ordinarv,  or  intermediate  Sessions,  are  the  sub- 
ordinate  meetings  of  the  justices  of  a  county.  These  do  the' 
greater  part  o^  the  judicial  duty  incumbent  on  the  justices, 
and  part  also  of  the  ministerial  duty.  The  decisions  of  these 
sessions  may  be  reviewed  by  the  quarter-sessions  of  the  couo- 
tv,  except  when  otherwise  specially  enacted ;  of  which  under 
the  proper  heads.  Counties  of  considerable  extent  are  com- 
monly divided  into  districts,  in  each  of  which  petty  sessions  are 
held. 

See  Justices  qfthe  Peace. — ProcesSi-r^Districts.^-^Review: 
*^CourtSi 

(a)  1061,  c.  88.  fh)  Ibi4- 

(e)  Hall  affainst  Bobertson,  1 1th  March  1777 ;  Diet  iii  35a     .      . 
^  (d)  Earl  of  Home  and  others  against  Sir  Robert  Fringk  and  others, 
HOth  June  1741 ;  Kilk.  Jurisdiction  of  Justices,  No.  2 ;  Kaines*  Rem.  Dec.' 
p.  30 ;  Elchies,  Jurisdiction.  (e^  ErdEinc^  i:  8.  A 
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SHIPS,  DESTROYING. 

Ths  wilfully  casting  Brnw^  barning,  or  otherwise  dataafing 
of  ships  by  the  owners,  officers,  or  mariners,  with  intent  to 
injure  the  underwriters,  or  merdiants  having  goods  on  board, 
or  die  owners,  is  pimishable  arbitrarily  at  conunon  law  ("a^ ;  and 
capitally  by  statute  (b).  Justices  of  the  peace,  of  cooiwe, 
cannot  try  for  it,  but  may  take  the  preparatory  steps.  {Ste 
Arresij  ^c.) 

See  Wrecks. — Seamen. 


SMALL  DEBT  ACT. 

It  was  found  expedient  to  vest  in  justices  of  the  peace  in 
Scotland,  a  civil  jurisdiction  in  small  causes,  to  be  exercised  in 
a  summary  form.  This  was  first  done  by  the  act  S5  Geo.  III. 
c.  1^)  wnich  only  conferred  jurisdiction  in  causes  not  exceed- 
ing L.40  Scots  (li.S.  6s.  8d.  sterling)  '<  arising  out  of  personal 
«  contract  or  obUgation,^  and  which  was  only  enacted  fiir  5 
years.  The  act  89  and  40  Geo.  III.  c  46,  entituled  an  act 
*<  for  the  more  easy  and  expeditious  recovery  of  small  debts, 
<<  and  determining  small  causes^  in  Scotland,  renewed  tbe  re- 
gulations of  that  act  with  improvements,  extending  the  juris- 
diction to  L.5  sterling,  without  the  limitation  of  the  causes 
**  arising  out  of  personal  contract  or  obligation,^  and  made 
them  perpetual.  The  act  6  Geo.  IV.  c  48,  entituled  an  act  to 
<<  alter  and  amend^  that  act,  repealed  that  act,  and  re-enacted 
the  regulations,  with  farther  improvements ;  and  this  act  now 
regulates  the  matter  (cj. 

Those  things  are  stated  here  with  regard  to  actions  under 
this  act,  which  have  been  spedaUy  enacted  or  decided  with 
regud  to  them.  The  circumstances  common  to  them,  with 
other  actions,  are  stated  under  their  proper  heads. 

fa)  Hume,  i  170,  482. 

fbj  89  Geo.  III.  c.  4C  The  act  43  Geo.  III.  c  113,  does  not  extend  to 
Scotund. 

fej  It  may  be  mentioned  that,  by  act  6  Geo.  IV.  c.  24,  sherifis  are  ena- 
bled to  exercise  their  drU  jurisdiction  to  the  amount  of  L.8  sterling  in  a 
summary  way. 
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t.  Constitution  of  ths  small  debt  covst. 

^he  small  debt  court  may  be  held  by  any  two  or  more  jus- 
tices of  the  peace  within  their  respective  counties  or  stewar- 
tries  (aj.  But  if  no  more  than  one  justice  be  present  at  ihe  timei 
and  place  appointed  for  a  district  meeting,  he  may,  then  and 
there,  hold  a  court  for  the  purpose  of  calling  the  roll  of  causes, 
of  pronouncing  decrees  in  amence,  receiving  returns  of  the 
executions  of  citations,  and  granting  warrants  for  citation  4^ 
novo,  but  for  no  other  purposes  (b). 

The  iustices  of  the  peace  for  each  county  may,  at  any  meet^ 
ing  of  t3ie  quarter  sessions,  make  suitable  ^visions  of  the  couo- 
tv  or  stewartry  into  districts  where  not  already  done,  or  alter 
tne  divisions  already  made,  within  which  the  justices  of  the 
peace  shall  meet  at  such  stated  times  and  places  as  the  quarter 
sessions  fix  as  most  convenient,  in  order  to  carry  the  purposes 
of  this  act  into  execution,  and  which  meetings  may  be  JMljoum- 
ed,  if  necessary,  to  any  other  lawful  day  or  days,  to  be  held  at 
the  same  place ;  and  of  such  divisions  into  districts,  and  of  the 
stated  times  and  places  of  meetings  so  to  be  appointed,  or  dt 
the  alterations  of  such  divisions  or  stated  meetings,  where 
alterations  are  q^ecessary,  the  quarter  sessions  are  to  order  due 
notice  to  be  given  by  advertisement  at  the  church  doors  of 
every  parish  in  the  county  or  stewartry,  at  least  two  Sundays 
previous  to  the  first  stated  meetings  so  appointed  or  altered  fcj. 

By  an  enactment  of  a  general  nature  (see  Justices  of  the 
Peace)  no  solicitor  or  nrocurator  in  any  inferior  court  in  Scot*- 
land,  or  the  partner  ot  any  such  nerson,  is  capable  to  be  a  jus- 
tice of  the  peace,  or  to  act  as  sucn,  in  any  county  in  Scotland, 
during  such  time  as  such  solicitor,  procurator,  or  partner  of 
any  such  person,  continues  in  the  business  or  practice  of  solici- 
tor or  procurator  in  any  inferior  court  (d). 

If  tne  derk  of  the  peace  fail  to  attend,  either  personally,  or 
by  a  sufficient  deputjr,  in  any  of  the  districts  at  the  meetings 
appointed  by  the  justices,  of  which  the  clerk  has  had  due  no- 
tice, the  justices  who  attend  at  such  meeting  are  empowered  to 
name  an  interim  clerk  for  that  district,  who  is  removable  by 
any  subsequent  quarter  sessions,  and  another  derk  may  then 
be  appointed  by  die  quarter  sessions  from  time  to  time^  as  they 
may  see  cause  (e). 

II.  Causks  competent. 
The  justices  of  the  peace  in  the  small  debt  court  have  jct- 
risdiction  in  '<  all  causes  and  complaints  brought  before  tmrd 

ra)  6  Geo.  IV.  c  48,  sect  2.  (bj  Sect  19. 

(ej  Sect.  9 1.  (dj  S«ct  *7.  (ej  Sect.  ». 
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<<  concerning  the  recovery  of  debto,  ot  the  making  eflectualtfnj 
**  demand,  provided  alwi^8  that  the  debt  or  demand  shall  not 
<<  exceed  the  value  of  nve  pounds  sterling,  exclusive  of  ex- 
**  ponces^  (a).    But  they  are  declared  not  to  be  competent  to 
<<  any  debt  or  demand  where  the  title  of  any  lands,  tenements, 
<*  or  hereditaments,  or  where  any  heritable  right  whatsoever,  is 
<*  brought  in  question,  nor  to  any  other  debt,  matter,  or  tliiiig 
*<  that  shall  or  may  arise  upon  or  concerning  the  validity  of 
**  any  will,  testament,  or  contract  of  marriage,  although  the 
**  same  shall  not  amount  to  the  sum  of  five  pounds  sterUng  ; 
*^  nor  to  any  debt  for  any  money  or  thing  won  at  or  by  means 
«  of  any  horse-race,  cock-match,  or  any  kmd  of  gaming  or  plajr, 
«  or  any  debt  or  demand  for  or  on  account  of  any  spirituous 
"  liquors'*  (b). 

Under  these  expressions  (for  the  expressions  conferring  jn- 
risdiction  under  the  former  small  debt  act,  S9  and  40  Geo. 
III.  c.  46,  were  the  same)  it  has  been  dedded  that  they  axe 
competent  to  actions  against  a  party  who  is  aUeged  to  have 
subjected  himself  to  the  debts  of  a  deceased  debtor,  by  incur- 
ring  representation  of  that  person,  in  consequence  c^  intromis- 
sion with  bis  effects,  although  the  rules  of  passive  represents- 
tation  are  in  some  measure  of  a  positive  and  peculiar  na- 
ture (c) :  that  they  can  award  damages,  not  exceeding  L.5, 
against  a  man  in  a  profession,  e.  g.  a  messenger,  for  professional 
misconduct,  although  involving  a  charge  of  firaud  (d) :  that 
they  are  competent  to  a  claim  of  damages  for  wrongous  im- 
prisonment and  expences  occasioned  by  it,  idthough  founded  on 
an  alleged  delict  of  the  defender,  upon  an  averment  c^  injus- 
tice, oppression,  and  wrongous  imprisonment ;  and  although 
the  amount  was  originally  greater,  the  sum  claimed  not  exceed- 
ing L.5,  in  consequence  of  deductions  (e)  :  and  that  they  are 
competent  to  a  claim  for  the  rent  of  a  staU  in  a  public  market, 
there  being  no  question  of  title  involved  (f).  They  seem  also 
to  be  competent,  although  it  is  believed  that  doubts  are  enter- 
tained upon  the  subject  in  some  parts  of  the  country,  to  award 
damages  not  exceeding  L.5  for  an  assault  or  other  criminal 
act. 

It  is  not  competent  to  divide  a  sum  exceeding  L.5  into 
parts,  in  order  to  admit  the  case  into  court  (g).     But  a  dium 

(a)  6  Geo.  IV.  c.  48,  sect.  S.  (b)  Sect.  25. 

(e)  Johnrton  against  Kelloe,  19th  January  1803. 
(d)  Turnbull  against  Brown,  14th  February  1801. 
fe)  I^aing  against  Fyle,  8th  February  1833. 

(f)  Thomson  against  Boyd,  25th  Feb.  1824. 

(^)  Anderson,  20tb  December  1799,  in  Hutcheson,  i.  p.  Ul. 
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I  for  a  balanee  not  exceeding  L.5,  to  wUeh  a  larger  demand  has 

been  reduced  by  deductions,  is  competent,  as  has  just  been  no- 
ticed ;  or  it  is  competent  for  a  party  having  a  larger  daim  to 
restrict  it  to  L.5. 

The  act  proyides,  **  that  no  person  liable  to  be  sum- 
<<  moned  by  virtue  of  this  act  shall  be  exempt  horn  the  ju- 
**  risdiction  of  the  said  justices  on  account  of  priyilege,  as  be- 
<*  ing  a  member  of  any  other  court  of  justice"^  (a).  This  has 
reference  to  the  general  right  which  members  of  the  Colleoe  of 
Justice  have  to  dedhse  indbrior  courts.    (See  DecUnaiure^ 

III.  Pkocebube. 
The  causes  brought  before  the  justices  under  this  act  are  to 
proceed  upon  complaint  agreeable  to  the  form  subjoined  to  the 
act,  and  to  this  article,  stating  shortly  the  origm  of  debt  or 
ground  of  action,  and  concluding  agamst  the  defender ;  and 
the  clerk  of  the  peace,  or  any  deputy  appointed  by  him,  or,  if 
he  fail  to  appomt  one,  the  clerk  to  be  appointed  within 
the  district,  as  before  mentioned,  is  to  adject  to  the  complaint, 
and  on  the  same  paper,  a  warrant  signed  by  him,  agreeable  to 
the  form  subjoined  to  the  act,  and  to  this  article ;  which  war- 
rant IS  to  contain  an  authority  to  any  constable  or  peace  officer 
for  summoning  the  defender  to  appear  and  answer  at  the  next 
meeting  of  the  justices  in  the  district  where  the  defender  re- 
sides, or,  where  the  meetings  of  the  courts  are  held  weekly, 
then  in  the  option  of  the  pursuer,  at  the  second  or  third  diet  of 
court  from  the  date  of  the  warrant,  such  diet  not  being  sooner, 
in  dtber  case,  than  upon  the  sixth  day  after  the  date  of  the 
citation,  and  also  for  summoning  witnesses,  at  the  instance  of 
either  party,  to  the  same  day  and  place :  and  a  copy  of  the 
oomplamt  and  warrant,  with  the  citation  annexed,  agreeable  to 
the  form  annexed  to  the  act  and  to  this  article,  and  also  a 
copy  of  the  account,  document  of  debt,  or  state  of  the  demand, 
is  to  be  deliTcred  by  a  constable  or  peace  officer  to  the  defender 
personally,  or  left  at  his  dwdling  place ;  in  which  latter  case, 
if  tiie  defender  do  not  appear  at  the  diet  of  court  to  which  he 
has  been  cited,  he  is  to  be  cited  a  second  time  personally,  or  at 
his  dwelling  house  or  jdace  of  abode,  upon  the  w<nrds  de  novo 
being  either  subjmned  to  the  original  complaint,  and  signed  by 
any  one  justice  of  the  peace,  or  written  in  the  procedure  book 
kept  by  the  clerk,  and  signed  by  the  justices  or  the  preses,  to 
appear  either  at  the  next  stated  meeting,  or  at  a  meeting  to  be 
held  by  adjournment  for  that  purpose,  and  fixed  by  the  justices 

(aj  e  Geo.  IV. c  48,  se:t.  24. 
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derk  Is  to  certify  to  the  jusdeee  at  theb  nidnextwc^ 
.af^cation  for  rehearing  and  the  sist  gnnted,  wUAis 
b^ug  served  by  a  constable  or  other  petce  officer  upa 
pursuer,  either  personally  or  by  two  citetions  kft  it  liki 
ing  house  or  place  of  abode,  in  the  manner  proyidej  bi 
cases  by  this  act,  is  to  be  an  authority  for  haviiftkei 
reheard  at  the  next  court  day  (proTided  it  be  not  wen 
the  sixth  day  from  the  date  of  the  personal  dtstion jin 
the  pursuer,  or  of  the  second  citation  left  at  Iusdiel%i 
or  place  of  abode ;  or  if  the  meeting  o{  the  court  be » 
than  the  sixth  day  from  the  date  of  such  ciution,  tbac 
court  day  next  following)  ;  And  the  justices  msy  (xxm 
sist  granted  in  such  cases  from  the  first  meetmg  of  tbes 
after  the  application  for  a  rehearing  has  been  nsde,  0/ 
time  as  may  be  necessary  for  die  appearance  of  ^^ 
order  to  be  reheard ;  and  in  like  manner,  whcie  tixtm 
passed  in  absence  of  the  pursuer,  he  may,  at  any  tuoer^ 
one  calendar  month  thereafter,  upon  consigniiig  tfo  v^ 
and  sixpence  in  the  hands  of  the  derk,  obtain  •^"""^', 
by  the  clerk,  for  citing  the  defender  and  witntfW  tej 
parties,  which  warrant,  being  eenred  by  a  ^^***^fL 
peace  officer  upon  the  defender,  either  peraonall;  or^ 
tations  lefk  at  his  dwelling  place,  m  the  manner  ^ 
other  cases  by  this  act,  is  to  be  an  authority  w  w^' 
matter  reheard  at  the  next  court  day,  or  court  dsy**^ 
as  provided  in  the  case  of  a  rehearing  at  ^^J^J^i^: 
defender;  the  two  shillings  and  sixpence  so  dcpofl^^ 
pursuer  being  in  every  case  previously  paid  over  to 

der  (€l).  1^  •  dkfjJJ 

In  case  it  be  proved  to  the  satisfaction  of  thej  ^ 
the  non-attendance  of  parties  or  witnesses  has  be» 
by  any  failure  of  duty  on  the  part  of  the  con^^j; , 
officer,  the  justices  may  punish  him  by  a  fine  ^  r^v^^ 
by  imprisonment,  the  fine  not  exceeding  tw^fy  •^^ 
ling,  or  the  imprisonment  not  exceeding  ten  ^^JL*  toi''"^ 
the  party  injured  any  ckim  and  recourse  ^^f^g.^^ 
law  against  the  constable  or  other  officer  for  dtfwp 
may  hive  sustained  by  such  failure  aOA^f  (^)*  jq  fUei^ 
The  derk  or  depute  clerk  is  to  ke^  a  ^X^^^ 
to  be  entered  the  names  and  designations  ^..^^ofi 
whether  ^iresent  in  court  or  absent  at  the  f^%  rinngi^ * 
the  nature  and  amount  of  the  daim,  and  date  oi  ^^^ 
the  mode  of  dtotion,  the  several  deliversncef  or 


(a)  6  Geo.  IV.  c  48,  sect.  & 


/5;Sect.^ 
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ordos  of  the  iusticee,  and  the  find  iudcment  or  decree,  with 
its  date,  whicn  last  is  to  be  signed  by  the  justices  present,  or 
by  their  preses  if  more  than  two  be  present,  the  entries  by  the 
oetk  being  agreeable  to  a  schedule  or  form  annexed  to  the  act, 
or  with  such  addition  to  those  entries  as  the  justices  of  the  peace 
in  the  several  counties  authorise  and  appoint,  for  the  better  and 
more  regular  dispatch  of  the  proceedings  before^  them ;  and  a 
copy  of  Die  decree,  containing  warrant  for  arresting  or  poinding 
the  eflects  of  the  defender,  or  for  committing  his  person  to  pri* 
son,  together  with  a  particular  note  or  statement  of  the  expences, 
in  those  cases  where  expences  have  been  awarded,  as  they  have 
been  incurred  and  are  authorized  by  this  act,  is  to  be  annexed 
by  the  clerk  to  the  oomplaint,  and  on  the  same  paper  with  it 
the  said  copy  of  decree  and  warrant,  being  conformable  to  the 
schedule  annexed  to  the  act  and  to  this  article ;  which  copy  of 
decree  and  warrant,  being  signed  by  the  clerk  or  his  deputy, 
and  delivered  to  the  party  in  whose  favour  it  is  granted,  is  a 
warrant  for  execution,  after  the  expiration  of  ten  me  days  from 
the  date  of  pronouncing  the  decree,  if  the  party  against  whom 
it  was  given  was  personally  present  in  court  when  it  was  pro. 
nouncra,  or  had  appeared  by  one  of  his  family  admitted  to  at- 
tend for  him,  or  if  he  was  not  so  present,  execution  is  only  to 
proceed  after  a  charge  of  ten  tree  days,  to  be  given  by  the 
constable  or  peace  officer,  either  by  delivering  a  copy  of  thq 
decree  or  judgment  to  the  party  personaHy,  or  leaving  it  at 
his  dwelling  house  or  place  of  alxide,  to  which  charge  the  oon* 
stable  or  officer  is  to  make  oath,  if  required  (a). 

Warrants  for  execution,  granted  by  justices  of  the  peace  oa 
their  decrees  for  civil  debts,  cannot  be  summarily  enforced  by 
the  justices  of  a  diflerent  county,  as  was  clearly  and  unam* 
mously  found  by  the  court  in  a  case  where  a  ddender  had  re* 
moved  from  the  jurisdiction  of  the  justices  who  had  granted 
warrant  of  imprisonment,  and  was  apprehended  in  the  county 
to  which  he  bad  removed,  upon  a  concurrence  summarily 
granted  by  the  justices  of  that  county,  and  was  conveyed  to 
prison  within  the  jurisdiction  of  the  justices  who  had  granted 
the  original  warrant.  And  the  opinion  of  the  court  is  under- 
stood to  have  been,  that  the  only  proper  course  was  an  action 
before  the  justices  of  the  county  into  which  the  defender  had 
removed,  under  the  small  debt  act,  or  an  action  befort  any 
other  competent  court  in  that  jurisdiction,  in  which  pro^ 
baUy  the  pursuer  might  produce  the  original  decree,  and 
warrant  obtained  by  him  as  evidence  of  the  debt,  but  in  which 

(a)  6  Gfo.  XV.  c.  48,  sect  10, 
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the  detoder  would  be  hetrd  in  defenoe ;  and  if  decree 
pronoppced  egainBl  him,  he  would  receiTe  a  duurge  in  the  or- 
dia«7  coune  of  proceeding  ftf^. 

The  jutticei  vm^  if  they  think  proper,  diiect  the  Bum  or 
muBB  found  due  to  be  paid  by  instalments,  wedly  or  montlily, 
according  to  the  circumstances  of  the  parties  fiaond  liable,  and 
under  such  conditions  or  qualifications  as  they  thiak  fit  to  an* 
nex  (b). 

The  justices  are  directed  to  **  hear,  tr^,  and  determine  as 
*<  shall  appear  to  them  agieeaUe  lo  eqputy  and  a  good  oon- 
*<  science^  (c).  These  terms  hare  rdiukion  chiefly  to  certain 
equitable  and  extnundinary  powers  conferred  by  the  ac^  for 
instance,  the  power  to  make  the  sum  awarded  payaUe  by  in- 
stalments.  Thejr  were  not  intended  to  give  an  azUtcaary 
power.  The  justices  (as  all  other  judges)  must  still  dedde 
questions  of  law  according  to  law,  and  questions  offset  accord, 
ing  to  the  proof  of  the  fact ;  and  they  must  decide  in  finrour 
of  the  party  who  has  right  to  prevail,  whatever  ideas  thqr  may 
have  that  his  plea  is  ungracious,  or  contrary  to  th^  notions 
of  the  equity  of  the  case  (dj.  And  this  oUigaticm  to  decide 
questions  of  law  according  to  law  has  made  it  unavoidabfy 
necessary  to  admit  into  this  summary  several  articles  upon  the 
dvii  part  of  the  law,  which  might  otherwise  have  been  dis- 
pensed with. 

The  execution  of  the  pcHnding  by  the  constable  is  to  be 
summary,  by  carrying  the  eflects  poinded  to  the  nearest  mar- 
ket  town,  or  kirk  town,  or  village  within  the  parish,  and 
after  getting  them  duly  iq>praised,  in  the  manner  to  be  regu- 
lated hj  an  order  of  the  justices  for  each  county,  at  their  qoar- 
ter.4MS8ions,  selling  them  between  the  hours  of  eleven  and  one 
o^clock  at  the  cross  or  most  public  place,  after  one  hoards 
notice  givm  b^  a  cri^,  by  |mblic  roup,  to  the  highest  bid- 
der,  but  reserving  to  the  justices,  at  their  quarter-sessions,  if 
they  shaU  see  fit,  to  appoint  a  different  hour  for  the  sale^  not 
being  earlier  than  that  above  mentioned,  or  a  longer  notice  to 
be  siven  of  the  time  of  selling ;  and  the  overplus  of  the  priee^ 
if  there  shall  be  any  after  payment  of  the  sums  decerned  fiir, 
and  the  expences,  i£  expences  are  awarded,  including  what  is 
allowed  by  this  act  for  the  poinding  and  sal^,  is  to  be  re- 
turned  to  the  owner ;  or  if  the  eflfects  be  not  sold,  they  are  to 
be  delivered  over  at  the  appraised  value  to  the  creditor,  to  the 
amount  of  the  debt  and  expences,  if  eqiences  be  awarded,  in* 

(a)  McAllister  against  Scott,  Uth  February  1826;  Fac  ColL 
(bj  6  Geo.  IV.  c.  48.  sect.  11.  fcj  Sect.  S. 

(ifj  Hutcheron,  3d  edit.  I  134-4)^  and  authorities  there  cited. 
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I        dadiag  Ae  alldwAaee  fbr  poindKifg :  But  in  oaae  Ihe  pUoe  of 
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sale  18  n0l  a  market  tewn,  ime  only  akirk  town  or  village^  the 
place  and  lime  of  sale  are  to  be  advertised  two  dajs-  at  least 
before  the  day  of  sale,  at  the  door  of  the  parish  church,  on 
Snnday  after  die  fbr^iooB  serviee  (a}. 

No  constable,  or  odier  officer  of  the  peace,  to  whom  execii- 
lion  of  the  decrees  and  warrants  of  the  Justices  in  cases  fUfing 
under  this  act,  may  he  committed,  is  to  be  liable  to  any  pe- 
nalty, fine,  or  punishment  for  selling  goods  or  effects  under 
authority  of  such  decrees  and  warrants^  W  public  sale  or 
auction,  although  such  constable  or  peace  officer  may  not  be 
Koensed  as  an  auctioneer,  notwithstanding  the  act  19  Geo. 
III.  c.  66,  or  any  odier  act  for  regulating  sales  by  puMfC  auc^ 
tion,  or  imposing  duties  thereon  (b). 

In  all  cases  of  execution,  by  poinding  or  imprisonment,  the 
constable  or  other  officer  to  whom  the  execution  is  committed 
must,  on  (Hr  before  the  next  court  day  thereafter,  make  a  re- 
turn or  report  to  the  clerk  of  court,  either  in  writing  or  yer* 
biJly,  as  may  be  reqmred  by  the  justices,  of  the  date  and  man« 
ner  of  the  execution,  the  number  of  assistants  employed,  and 
the  sum  or  amount,  if  any,  recovered  since  the  date  m  the  de- 
cree ;  and,  in  case  of  a  poinding,  must  farther  state  the  value 
at  which  the  goods  were  appraised,  the  place  and  times  of 
sale^  the  charges  paid  for  conveyance  of  goods  and  for  ware- 
house room  where  these  charges  were  incurred,  and  the  price 
for  which  the  goods  were  sold  in  cases  where  a  sale  was  made ; 
or  if  the  execution  was  by  imprisonment,  he  must^  in  his  re* 
port,  state  the  gaol  in  whicn  the  debtor  was  incarcerated, 
which  particulars,  so  reported  by  the  constable  or  officer,  are  to 
be  entered  by  the  clerk  either  in  the  procedure  book,  or  in 
other  books  to  be  kept  for  that  purpose,  and  are  to  be  laid  be- 
fore the  justices  at  their  meeting  next  after  the  report  has 
been  made,  and  is  also  to  be  exhibited  by  him  to  any  person 
desiring  inspection  for  such  fee  as  may  be  allowed  by  order 
of  the  justices,  not  exceeding  sixpence  for  each  time  of  in* 
spection  (cj. 

Certain  limited  fees  are  prescribed  in  detail  in  the  act  (dj. 
An  abstract  of  the  table  of  fees  is  to  be  printed  on  each  com- 
plaint, and  on  each  copy  of  complaint  for  service,  agreeably  to 
a  form  annexed  to  the  act  (of  which  a  copy  is  inserted  be. 

(a)  6  Geo.  IV.  c  48,  sect.  12.  fb)  Sect.  S6, 

(ej  Sect  13.  (dJ  Sect  17. 
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km  (a))  a  ptber  tern  to  be  aetded  by  the  JualtoB  4iff  the 
pefloe»  and  a  oopv  of  the  taUe,  signed  hy  two  of  the  jnstioeij 
«Dd  by  the  derx,  is  to  be  suspended,  and  oondnned  at  all 
times  in  a  patent  situation  in  the  derk^s  office  and  in  ewaj 
oourt  room  or  place  for  holding  of  courts  under  the  antfaon- 
ty  of  this  act;  and  the  fees  are  to  , be  sulgect  to  modifiration 
by  the  justices  in  very  small  cases,  or  where  <me  ffOF^plaint  is 
directed  against  two  or  more  defenders  (b). 

If  any  derk  or  depute  derk  of  the  peace,  or  any  rittiiitaHf 
or  other  officer,  exact  or  take  from  any  party,  in  a  caae  cf 
small  debt,  any  fee  not  expressly  authorised  by  thia  act,  or 
any  hi^jher  rate  of  fee  than  is  authorised  by  it,  the  penon  so 
offending  is  to  be  liable  to  a  penalty  not  exceeding,  ii  he  be  a 
clerk  or  depute  clerk,  the  sum  of  five  pounds  for  each  ofienoe^ 
or  if  he  be  a  constable  or  other  officer,  not  exceeding  die  sum 
of  twenty  shillings  for  each  offence ;  whidi  penaltiea  respec- 
tively are  to  be  awarded  by  the  justices  of  the  peace,  either  st 

(aj  Copy  of  the  abstrsct  as  prescribed  hj  the  act 

^  Fees  allowed  bj  the  Act  i-^ 
"  CLEEK'S  FEES. 

<<  CompUnt,  wamoit  to  cite,           ...              .  o   S 

^^  Copy  £9r  service,              •             .           .              .  .        o   S 

^  Entering  into  procedure  book,              •              .            •  of 

*<  For  defender*8  apDearance,                -                •                •  OS 

<<  For  every  dsth  of  party,           -           ....  .10 

**  For  every  oath  of  witness,            •            ...  .          o   4 

^  Decree  and  warrant  of  execution,            •         .          .  •          e   S 

**  Warrant  de  novo,        •           ...••  .04 

**  Rehearing,           -         .         •         -          .          .          •  .         is 
•*  For  insp^tion  of  book,         ..           •-..os 

^  CQNSTABL£*S  FEES,  including  AssUtants. 

**  Citation  and  execution,             •           .           .  .           .        o   4 

"  Execution  of  Arrestment,          •           .          .  .            .          as 

''  Ditto  of  poinding,          ...           .  .            .            30 

«*8ale, .-20 

^  Imprisonment,           ....  ..            39 

<^  Travelling  expences  per  mile,  constable^  •  .  •  0   4 

*<  Assistants,  each       .....  .  .  oS 

^  CRYER*8  FEES. 
^  For  calling         ••  .  ..  •oi 

<«  AT.  Jt.^The  Justiees  strictly  enforce  the  provlsloii  of  the  set  which  n- 
**  quires  a  copy  of  the  account,  document  of  debt,  or  state  of  the  demaatif 
^  to  be  delivered  to  the  defender  at  the  time  he  is  sununoned.*' 

(bj  4  Geo.  IV.  c.  48,  sect,  18. 
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ft  quaiteF-sessiong  or  at  a  district  meeting,  on  complaint,  eiiber 
written  or  verbal,  from  the  party  who  has  been  aggrieved  bv 
such  illegal  exaction^  and  satisfactory  proof  thereof^  and  which 
penalties  the  justices  are  to  direct  to  be  paid  either  to  the  par- 
ty complaining  or  to  the  poor,  or  partly  to  both,  as  they  may 
see  fit,  reserving  always  to  the  justices  the  power  competent 
to  them  of  farther  punishing  their  officers  by  suspension  or 
dismissal,  for  this  as  well  as  other  acts  of  malversation  in 
office  (a). 

An  account  is  to  be  kept  by  the  derk  of  court  of  all  .fines 
awarded  by  the  justices  by  virtue  of  this  act ;  and  all  sUch 
fines,  where  the  application  of  them  is  not  otherwise  provided 
for  and  directed  by  this  act,  are  to  be  paid  to  the  poor  in  such 
manner  as  the  justices  shall  direct  (b). 

For  the  better  r^ulating  the  proceedings  .of  the  jtutiees 
empowered  to  hear  and  determine  causes  under  this  act,  the 
justices,  at  their  quarter-sessions,  may,  from  fim^  to  time,  make 
such  rules  and  orders  as  they  shall  find  to  be  necessaty  and 
most  conducive  for  carrying  into  efiect  the  provisions  and  pur-i 
poses  of  this  act,  such  rules  and  orders  not  being  inconsistent 
with  any  of  the  express  enactments  or  conditions  contained  in 
the  act,  or  otherwise  contrary  to  law;  and  thote  rules  and 
orders  are  to  be  in  force  and  observed  by  the  justices  em- 
powered to  hear  and  determine  such  causes,  and  their  clerks 
and  officers,  and  the  suitors  before  them,  until  they  be  re« 
pealed  or  varied  by  the  justices  at  their  quarter-sessions,  or  hf 
the  Lords  of  Session  or  Justiciary  at  Edinburgh,  or  by  the 
Circuit  Courts  of  Justiciary,  on  the  application  of  any  two  or 
more  justice  of  the  peace  (cj. 

IV.  ReJvIew^. 
Decree  g^veti  by  the  justices,  in  any  cas^  eiompettot  to  them 
by  this  act,  is  riot  sUbjcfct  to  advocation,  nor  to  any  suspen- 
sion, appeal,  or  other  stay  of  execution,  except  in  the  case  of 
consignation,  as  before  noticed,  for  the  purpose  of  a  re-hearing 
before  the  justices ;  and  is  not  liable  to  be  set  aside  or  altered 
in  an  action  of  reduction  before  the  Court  of  Session,  on  any 
other  ground  than  that  of  *^  malice  and  oppression^*  on  the  part 
of  the  justices ;  and  such  action  of  reduction  is  not  at  all  com- 
petent after  the  expiration  of  one  jeai  from  the  date  of  the  de- 
cree of  the  justices  (d)*    And  in  case  of  a  reduction  being 

fa)  6  Geo.  lY.  c.  48,  sect  19.  (b)  Sect  80.  fej  Sect  23. 

fdj  Sect  14 — ^The  competency  of  reduction  waa  not  so  much  limited  in 
the  act  35  Geo.  III.  c  123,  as  to  the  construction  of  which  see  Johnstone 
against  Kelloe,Nl9th  January  1803 ;  nor  in  the  act  30  and  40  Geo.  UL  c- 

Hh 
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brought  within  that  time  on  the  alleged  gnnind  of  mtHee  mkf 
oppression,  the  pursuer  must,  before  the  summons  of  rediictio]!! 
is  called,  find  sufficient  caution  in  the  hands  of  the  deric  of 
court,  for  payment  of  such  expences  as  may  be  awarded  agunst 
him  (a).  Suspension,  advocation,  and  reduction,  genendlj, 
seem  to  be  competent  if  the  justices  exceed  the  powers  giren  bj 
the  act  (bJ. 

V.  Forms  of  proceedings,  &c. 

S'jk  almost  all  ooonties,  forms  of  procee£ng8  are  printed, 
the  necessary  Uanka  fiur  filling  in  names  and  de«ignatioB% 
dates,  &c.  and  in  the  proper  combinations  for  the  difoent  par- 
poses  fi»r  which  they  are  required ;  which  in  all  cases  ia  Tciy 
expedient,  and  in  most  places  is  indiq^siUe  in  practice.} 

1.  Campkdut  (as  prescribed  by  the  act.  J 

^  Unto  the  honourable  his  Majesty^s  jusdces  of  the  peace 
^<  for  the  shire  of 

^  A  B,**  [design  him]  <^comphuns  that  C  D^  [design  him] 
^  is  owing  to  the  complamer,  the  sum  of  wnidh  he 

^  refuses  to  pay  unless  compelled ;  therefore  the  said  C  D,  de« 
<<  fender,  ought  and  should  be  decerned  and  ordained  to  make 
<<  payment  to  the  oomplainer  of  the  aforesaid  sum  of 
^  with  expences.^ 

«AB' 

[The  names  and  designations  of  the  parties  are  inserted  in 
the  complaint.  It  ought  merely  to  state  shortly  the  origin  rf 
the  debt  or  ground  c^  action,  and  conclude  against  the  defend- 
er^  so  that  it  may  be  the  foundation  for  the  decree;  and 
ought  not  to  set  forth  circumstances  or  arguments.  The  de- 
fence and  all  circumstances  and  arguments  are  stated  Yerballj 
in  presence  of  the  court] 

2.  Warrant  Jbr  citation  of  the  defender  (as  preserved  ly  the 

act,) 


At  the  day  of  ,  the 

clerk  of  peace  for  the  shire  of  grants  warrant  for 

48,  SB  to  the  emutmction  of  which  see  Sempill  uainst  Alexander,  IMi 
January  1810,  and  Bishop  against  Chisholm,  i6th  Jane  1826). 

fa)  6  Gea  lY.  c  48,  sect.  15.  (bj  See  TurnbuU  agaiaat  ^ 

14th  Februarj  1801.— I.aing  against  Fjffe^  8th  FeN  18?a.-  aad  " 
wgjuaat  Boyd,  28th  February  1824. 
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«<  Bonunomiig  the  said  defender  to  compear  be&re  the  justioes 
**  of  the  peace  for  the  said  shire  at  i  in  the  court- 

« house  thereof,  upon  the  day  of 

^*  at  o''cIock         noon,  to  answer  at  the  instance  of  the 

**  said  comphuner ;  and  appoints  a  copy  of  the  account  pursued 
<^  for,  document  of  debt,  or  state  of  the  demand,  to  be  delivev- 
*<  ed  to  the  defender  along  with  the  citation ;  also  grants  war« 
^<  rant  for  citing  witnesses  for  both  parties  to  compear  at  same 
**  place  and  date^  to  give  evidence  in  the  sud  matter.^ 

«  E  F,  ClerL" 

[This  is  adjected  to  the  complaint,  and  on  the  same  pi^»er.J 

S.  Citation  of  the  defender. 

^*  I,  6  H,  constable,  summon,  warn,  and  charge  jou  C  D, 

*  above  designed,  to  compear  before  his  Majesty  s  justices  of 

*  the  peace  for  the  shire  of  within  ^ 

*  upon  the  day  of  one  thousand  eight 
'  hundred  and  years,  at  o^clock  noon,  to 
'  answer  at  the  instance  of  the  above  designed  A  B,  complain* 

er ;  with  certification  that,  if  you  fail  to  appear,  you  will  be 
held  as  confessing  the  debt,  or  the  justice  of  the  demand. 
This  I  do  upon  the  day  of  ,  one 

thousand  eight  hundred  and  years."" 

«  G  H,  Constable.^* 

[This  is  served  upon  the  defender,  annexed  to  a  copy  of  the 
complaint  and  of  the  warrant,  with  a  copy  of  the  account,  do- 
cument of  debt,  or  state  of  the  demand.  It  is  served  by  the 
constable  delivering  it  to  the  defender  personally,  if  he  be  found 
at  his  dwelling-house,  or  if  he  happen  to  be  found  elsewhere ; 
or,  if  not  found  personally,  by  leaving  it  for  him  at  his  dwel- 
ling-house with  his  wife,  child,  servant,  or  other  inmate  of  his 
family,  to  be  delivered  to  him,  and,  if  they  refuse  to  take  the 
copy,  by  leaving  it  in  the  key-hole,  or  otherwise  affixed  upon  the 
prmcipal  door  of  the  house ;  or,  if  he  do  not  get  admittance, 
by  leaving  the  copy  aifixed  to  the  door  in  the  same  manner, 
after  giving  six  audible  knocks  at  it,  so  that  persons  within 
might  hear.] 

4.  Execution  qfdtoition  of  the  defender  (a$  prescribed  hy  {he 
act.  The  words  printed  in  italics  are  not  in  thejorm  pre^ 
scribed  by  the  act^  but  are  proper  and  necessary.) 

^*  Upon  the  day  of  one  thousand  eight 

Hh9 
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*<  hundred  and  I,  6  H,  oonatiUe,  maad 

<<  above  designed  C  D,  to  compear  befoie  lis  U^yp 
*<  of  the  peace,  time  and  place  above  mentioDed,  tonen 
'<  the  instance  of  the  complainer,  vidi  certi6cabon  tk 
<<  will  otherwise  be  held  as  confessing  tbedebt  Tliisl£ 
**  deUvervng  a  full  copy  of  the  before  com^i  iri  w 
**  mth  a  short  copy  of  dtadon  thereto  subjoined,  i^* 
«  08  also  a  copy  cJT  [the  accouni^  document cfid^f^^ 

de/inder  " 


(C 
€1 


hy  leaving  a  ML  copy^  S^c.  with  his  vnfi^\\^  "  ^ 
dat^hter^]  (or  "  servant,'"]  [m- as  the  case  moj/lxn 
'     '    ^UiW'houseai  tohemr 


<<  in  his  dweuing-house  eU 

*'him,  because  I cotdd  not^nd  hims^personebm 

«  by  leaving  afuEL  copy^  ^c.  in  ihehdcMe  if]  f'-; 
"  to'']  "  tJie  principiU  door  of  his  dwemn^-hoiae  ii 
"  qfUr  giving  six  audible  knocks  at  it,  because  I  cati^^ 
"  him  (If  personal^,  and  could  not  get  (M^' 
«  dwdJingJiouse^  [or  as  the  caee  may  be,] 


[This  execution  is  annexed  to  the  ooHipUn^  »i  ^ 

[It  is  sufficient,  by  the  small  debt  act,  that  Jej^fc^ 
pear  and  give  evidence  on  oath  of  his  having  (WiJ^ 
defender  in  the  manner  prescribed.  But  it  is  tbepn^ 
return  a  written  execution.] 

6.  Citaiion  of  witnesses. 

«« I,  G  H,  constoble,  summon,  ^w»».«"i^,2^ 
^  M,''  [design  himl  "  to  appear  before  hw  UBjeaj'r 

"  of  the  peace  for  tie  shire  of  » ^  A^a^^* 

"uponthe  day  of  l^        ^ 

«  hundred  and  years,  at  «  «^^  ,  •  ^ 

«  to  bear  witness  for  A  B,'^  [design  him]  •*  t^^Hi' 
«  against  C  D,"  [design  him]  [or  **  to  l«Jf ^'*"  j^jisjf' 
[design  himj  «  in  the  complamt  agaiiwt  him  ^  «^  ^ 
"ofAB,'' [design  him].    «  This  I  do  upon  tflc     ^ 

,  one  thousand  eight  h^f^g^c^' 

[A  witness  is  summoned  in  the  same  dibii" 
vhich  has  just  been  noticed.] 

6.  Execution  of  cUaiian  cfvitM**^ 

«  Upon  the  day  of  one  t>'««*J^*> 

«'  dred  and  years,  I,  G  H,  coiw»»">  * 


^ 
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*^  monedy  warned,  and  charged  L  M,^  &c.  [Name  and  de- 
sign the  different  witnesses  summoned]  **  to  appear  before  his 
**  Majesty^s  justices  of  the  peace  for  the  shire  of  ,  at 

<<  upon  the  day  of  ,  one  thou- 

<<  sand  eight  hundred  and  years,  at  o^clock 

<*  noon,  to  bear  witness,^^  [as  above].  <<  This  I  did  by  deli- 
<<  vering  a  just  copy  of  atation,  signed  by  me,  to  the  said 
*<  L  M,  personally  appreh^ded,^  [or  as  th^  pase  may  be.  See 
citation  of  defender.] 

7.  Warranijbr  citation  of  ihe  d^ider  de  novo. 

[The  warrant  is  granted  in  the  summary  form  mentioned  in 
the  tei:t.     The  extract  of  it  may  be  as  follows.] 

*^  At  the  day  of  ,  one  thousand 

<'  eight  hundred  and  years,  warrant  is  hereby  grant- 

«  ed  to  constables  of  cour^  for  summoning  C  D,"^  [design  him] 
<<  de  U0VQ9  (o  compear  before  his  Majesty  s  justices  of  the  peace 

<*  fpr  the  jBbire  of  >  ^^    .  "P^'^  ^^^ 

<<  day  of  ,  one  thousand  eight  hundred  and 

*<  years,  at  o^clock  noon,  to  answer  at  the  in- 

^*  stanpe  of  A  B,^  [design  him]  <<  complainer.'*^ 

«  E  F,  Clerk," 

8.  Citatum  of  the  defender  de  novo. 

^  In  virtue  of  the  warrant,  a  copy  of  which  is  prefixed,  I, 
«<  6  H,  constable,  a  second  time,  summon,  warn,  and  charge 
*<  you,  C  D,  above  designed,  to  compear  before  his  Majesty^s 
<^  justices  of  the  peace  for  the  shire  of  ,  at  » 

<<  upon  the  day  of  ,  one  thousand  eight 

**  hundred  and  years,  at  o^clock  noon,  to  an- 

**  swer  at  the  instance  of  the  above  design^  A  B,  complainer, 
**  with  certification  that,  if  you  fail  to  appear,  you  will  be  held 
*^  as  confessing  the  debt.     This  I  do  upon  the  day  of 

<<  ,  on?  thousand  eight  hundred  and  years." 

«( G  H,  Constable." 

[Or  it  may,  in  certain  circumstances,  in  terms  of  the  act,  be 
done  upon  the  original  warrant,  without  anew  warrant ;  thus :] 

^^  I,  6  H,  constable,  in  respect  you  were  not  personally 
*^  found  at  the  time  of  the  first  citation,  do  hereby  a  second 
^*  time  summon^*^  &c. 
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[The  citation  de  novo  is  subjoined  to  a  cofijr  of  the  ocmi- 
plaint  and  original  warrant  (and  of  the  second  wanant,  whete 
there  was  such)  and  a  copy  of  the  account,  document  of  debt^ 
or  state  of  the  demand,  is^ain  senred  upon  the  defender,  in 
the  same  manner  as  is  required  for  the  first  citation ;  which  has 
already  been  noticed.] 

9*  Execution  qfciiation  qfihe  Atfmder  de  novo. 

<<  Upon  the  day  of  one  tfaonaand 

<<  eight  hundred  and  years,  I,  G  H,  cxmstabk, 

f  <  a  second  time  hiwfidly  summoned,  warned,  and  chaiged  the 
*'  before  named  and  designed  C  D,  defender,  to  compear  be- 
<<  fore  his  MajestY''s  justices  of  the  peace  for  the  shire  of 
<<  ,  withm  upon  the  day 

<<  of  ,  one  thousand  eight  hundred  and 

'^  years,  at  o^clock  noon,  to  answer  at 

<'  the  instance  of  the  above  designed  A  B,  complainer ;  with 
"  certification,  that  if  he  failed  to  appear  he  would  be  held  as 
<<  confessing  the  debt.  This  I  did  by  delivering  a  full  copy 
<<  of  the  foregoing  complaint  and  warrant,  with  a  short  fopy 
«  of  citation  uiereto  subjoined,  as  also  a  copy  of"  [the  account, 
document  of  debt,  or  state  of  the  demand]  **  to  the  defender 
<'  personally  apprehended,^  [or  otherwise  according  to  drcum-. 
stances ;  see  execution  of  first  citation  of  defender. J 

[This  execution  is  annexed  to  the  complaint,  original  war- 
rant, and  warrant  de  n&oOy  where  there  was  such.] 

[By  the  act  the  constable  may  make  oath  to  the  execution 
as  m  the  case  of  a  first  citation.  But  it  is  the  practice  to  re- 
turn a  written  execution.] 

10.  Decree  and  wqirrantjbr  execution  (as  prescribed  tjf 

the  act.) 

[The  original  decree  prononpoed  by  the  justices  is  noted 
in  a  book  kept  for  the  purpose,  as  prescribed  by  the  act.  The 
extract  of  the  decree  upon  which  execution  proceeds,  is  direct- 
ed to  be  in  such  terms  as  the  following.] 

^*  At  the  day  of  one  thousand 

<<  eight  hundred  and  years,  the  which  day  his  Majes. 

"  ty's  justices  of  the  peace  fpr  the  county  of  fbuud 

«<  and  hereby  find  the  within  designed  defender,  liable 
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^  to  the  also  within  deagaed  pursuer,  in  the  sum 

<<  of  with  of  ezpences,  as  herein  below 

^  Ddarked ;  and  decerned  and  ordained,  and  hereby  decern  and 
"  ordain  instant  execution  by  jirrestment,  and  also  execution 
<<  to  pass  hoeon  by  poinding  and  imprisonment  aft^ 
*<  free  days. 

«  E  F,  Clerk,'' 

[Or  the  fonn  may  be  modified  according  to  circumstances. 
For  example,  the  following  is  the  form  commonly  used  in  tie 
county  c^ Edinburgh,  both  in  the  sheriff's  small  debt  court  ai  d 
in  the  justices'  svaSll  debt  court,  wher^the  decree  is  for  pay- 
ment by  instalments.] 

<<  At  the  day  of  one  thousand 

<<  eight  hundred  and  years,  the  which  day  his  M». 

<<  jesty's  justices  of  the  peace  for  the  shire  of  , 

**  decerned  and  ordained,  and  hereby  decern  and  ordain  the 
**  within  designed  C  D,  defender,  to  make  payment  to  the  also  * 
*'  within  designed  A  B,  pursuer,  of  the  principal  sum  of 
<<  sterling,  with  of  expences,  and  that  by 

"  instalments,  at  the  rate  of  and  decerned  and 

*^  ordained,  and  hereby  decern  and  ordain,  execution  to  pass 
**^  hereon  for  the  said  instalments,  by  arresting,  poinding,  or  im- 
*^  prisonment,  in  terms  of  the  act  of  Fariiament ;  but  with 
*'  certification,  that  if  the  defender  allow  two  instalments  to 
**  run  into  the  third  unpaid,  then  the  indulgence  of  paying  by 
**  instalments  shall  cease,  and  execution  may  immediately  pass 
*^  for  the  whole  sums  remaining  unpaid.  And  ordain  execu- 
*^  tion  to  pass  by  the  diligence  aforesaid  for  the  whole  sums 
*^  decerned  for  and  unpaid^  in  terms  of  the  siud  act  of  Parlia* 
^  ment. 

«*  E  F,  Clerk-" 

11.  Certificate  cfcofungnaificnjbr  rehearing  qfdesrec  m 

absence^  and  siH  of  execution. 

<^  At  the  office  of  the  clerk  of  the  peace  in  ,  the 

<<  day  of  one  dioosand  eiffht  bondred 

«<  and  years,  that  C  D"  [design  him]  <^  has  this  day 

<«  consigned  of  principal  with  of 

<*  expences  for  a  rehearing  of  the  small  debt  court  decreet 
*^  against  at  the  instance  of  ,  is  hereby 

^<  certified,  and  sist  of  execution  is  granted  till  , 


»       ^ 


r  -^^    -— 


^- 


4r 


>^        ^010*^  »^. 


-^  0 
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*'  l^tm  itiH        lUy  /;f  erne  tboosmid  dglit  kimdred 

"NH^I  /iMfM,  f,  (}  11,  conttoble,  lawfbllj raunoncd, 
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**  waned,  and  charged,^  [the  parsuer,  or  the  defender.  Name 
and  design  him]  <<  to  compear  before  his  Majesty^s  justioea  of 
**  the  peace  for  the  oonnty  of  ,  within  , 

*<  upon  the  day  of  one  thousand  eight 

^*  hundred  and     -  years,  at  oVlock 

*<  noon,  to  answer  at  the  instance  of  ^  [the  defender,  or  the 
pursuer.  Name  and  des^  him]  «  the"^  [defender  or  pursuer] 
**  having  made  consignation  in  terms  of  the  act  of  Paniiunent, 
*'  in  order  to  haye  the  cause  reheard,  with  certification.  This 
<<  I  did,  by  deliyering  a  just  copy  of  citation  subscribed  by  me 
*^  to^  [the  pursuer  or  the  defender]  *'  personaUy  apprehended^ 
[or  as  the  case  may  be ;  as  in  the  execution  of  the  first  citation 
of  a  defender.] 

<♦  G  H,  Constable.'* 

15.  Charge Jbr  paymmt* 

^  I,  G  H,  constable,  by  virtue  of  the  decreet,  of  which  the 
'<  above  is  a  just  copy,  charge  you  the  before  designed  C  D, 
*<  to  make  payment  to  the  before  designed  A  fi,  of  the  fore- 
^*  said  sums,  within  ten  free  days  from  this  date,^  [or  as  the 
case  may  be,  in  the  case  of  instalments  or  other  indulgence] 
'*  under  the  pains  of  poinding  and  imprisonment  This  I  do 
<^  upon  the  day  of  one  thousand  eight  hundred 

*'  and  years. 

«  G  H,  Constable.** 

[This  is  subjoined  to  a  copy  of  the  decree.] 

[The  ch(irge  is  given  by  delivering  it  personally,  or  to  an 
inmate  of  the  family  at  the  dwelling-house,  or  by  leaving  it 
affixed  to  the  door  of  the  dwelling-house,  in  the  same  manner 
as  a  citation  of  a  defender,  wh^ch  has  been  already  noticed.] 

16.  Execution  cf  charge Jbr  paymeiii. 

«  Upon  the  day  of  one  thousand  eight 

'<  huncbed  and  years,  I,  G  H,  constable,  by  virtue  of 

^  the  foregoing  extracted  decreet,  lawfully  commanded  and 
^*  charged  the  within  designed  C  D,  defender,  to  make  pay- 
'  ^<  ment  to  the  also  within  designed  A  B,  pursuer,  of  the  sums 
'**  of  money,  principal  and  expences,  as  contained  in  the  fore- 
*'  going  decreet,  and  that  within  the  time  and  under  the  pains 
^'  therein  expressed*  This  1  did  by  delivering  a  just  copy  of  the 
^'  foregoing  decree,  and  a  charge  the  reonannexed,  subscribed 
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'<  by  me,  to  tbe  said  C  D»  defender,  penonally  apptdmded^ 
[or  otherwise  according  to  eircomatancesy  in  the  same  '"•"**^«' 
it  in  the  exeeufcion  of  a  citation  of  a  defaider/l 

'<  G  H,  C<Mi8talile.* 

[This  execution  ia  annexed  to  the  oxiffinal  extiaet  of  the  de* 
cieett  which  was  the  warrant  upon  wluoi  the  diarge  pieoeed- 
ed-l 

See  AfTUimmt'-^Dedinakure.'^Forum^  ImprisonmunL^'^ 
Partiea^ff^Pomdififfp^^Fro^.'^Thd  difeent  contracts^  fcc 


e 


SODOMY  AND  BESTIALITY. 

These  are  capital  crimes.  The  attempt  to  commit  then 
is  punishable  arbitrarily  (a).  Justices  may  anreat,  &c  See 
Arre^t^  &c. 
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The  principal  provisions  with  regard  to  soldiers  being 
tained  in  the  annual  mutiny  acts,  it  is  impossible  to  giye  the 
year  of  the  king^s  reign,  chapter,  or  section.  An  outline  is 
here  given  of  the  provisions  most  usually  made,  as  fiur  as  jus- 
tices  seem  concerned ;  but  as  those  provisions  are  sometimes 
altered,  justices,  in  any  step  of  consequence,  ought  to  consult 
the  mutiny  act  for  the  year. 

According  to  the  most  common  style  of  the  mutiny  act,  of- 
ficers and  persons  employed  in  the  artillery,  or  engmeersy  or 
military  surveyors  and  draftsmen,  or  military  artificers  or  gofip 
ners  of  the  ordnance,  are  comprehended  under  it ;  as  aze  all 
persons  employed  on  the  recruitiiu;  service,  and  receiving  re- 
gular pay.  Militia,  yeomaniy,  and  volunteers,  are  not  cmnpre- 
bended,  imkss  in  so  far  as  specially  provided  in  the  acts  re- 
garding them  (b). 

(a)  Hume,  i.  466-7. 

(b)  Note — ^The  marine  forces  while  on  shore  are  reflated  by  an  aamial 
act,  containing  nearly  the  same  provisions  as  the  act  with  reganl  to  soldiers. 
There  are  a  few  slight  differences,  occasioned  b/  Uieir  being  subject  to  the 
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I.  Enlisting  soldisbs. 
Any  person  enlisted  for  the  land  service  must  go  within  four 
days,  and  not  sooner  than  twenty-four  hours,  after  enlistment* 
along  with  an  officer  or  soldier  of  the  recruiting  party,  before 
a  justice  of  the  peace  or  the  chief  magistrate  of  the  place  of 
enlistment,  not  being  an  officer  of  the  army  (a)^  and  may  da- 
claie  his  dissent  firam  the  enlistment ;  and,  on  such  declaration, 
xetuming  the  enlisting  money,  and  paying  20s.  for  the  charges 
expended  on  him  (in  which  the  shilling  of  earnest  is  includ- 
ed (b)  ),  and  returning  the  foil  rate  allowed  by  law  for  his 
subsistence  or  diet,  and  small  beer,  subsequent  to  enlisting,  he 
must  be  fordiwith  discharged ;  but  if  he  do  not,  within  twenty- 
four  hours  after  declaring  his  dissent,  return  and  pay  such 
money,  he  is  to  be  held  enlisted ;  in  which  case,  or,  if  he  de- 
clare that  he  voluntarily  enlists,  the  magistrate  is  to  read  over 
to  him,  or  to  cause  to  be  read  over  in  his  presence,  the  third 
and  fourth  articles  of  the  second  section,  and  the  first  article 
of  the  sixth  section  of  the  articles  of  war,  and  to  administer  the 
oath  of  fidelity  (all  to  be  immediately  mentioned)  and  to  admi- 
nister certain  other  oaths  (which  are  given  in  the  mutiny  act) ; 
and  if  the  person  take  the  oaths,  the  justice,  &c.  is  to  certify 
under  his  hand  the  enlisting,  swearing,  with  the  place  of  the 
birth,  age,  and  calling,  if  known,  in  a  form  detailed  in  the  an- 
nual acts.     If  the  person  refose  to  take  the  oath  of  fidelity,  the 
officer  may  detain  him  till  he  take  it.     The  person  may  go  by 
himself  before  the  magistrate,  within  four  days  after  enlistment, 
and  declare  his  dissent,  and  return  the  money,  if  the  recruiting 
party  have  left  the  place,  or  if,  fi'om  any  other  cause,  he  cannot 
get  one  of  them  to  go  along  with  him.     Where  no  officer  of 
the  recruiting  party  is  present,  the  justice  keeps  the  money 
lodged  by  the  person  dissenting,  till  properly  applied  for.    Ma- 
gistrates are  to  transmit  to  the  secretary  at  war  duplicates  of 
certificates  of  the  name  and  residence  of  persons  receiving  en- 
listing money,  and  absconding.     Persons  receiving  enlisting 
money,  and  absconding,  or  refosing  to  go  before  the  magis- 
trate, are  to  be  deem^  duly  enlisted.     If  apprentices  enlist, 
and  state  to  the  magistrate  that  they  are  not  such,  they  may  be 

jurisdiction  of  the  Adminltj.  By  89  Qeo.  III.  c.  109,  and  69  Gea  III.  c. 
87,  forces  recruited  for  the  East  India  Companj  are  made  subject,  before 
embarkation,  to  the  provisions  of  the  muUnj  act  for  the  time,  particularij 
with  regard  to  enlisting  and  desertion,  and  with  regard  to  quartering  ana 
carriages.  If  any  case  should  occur  with  regard  to  them,-  it  will  be  neces- 
sarj  to  consult  those  acts  and  the  mutiny  act  for  the  time. 

fa  J  Not  being  an  officer  of  marines,  in  the  case  of  a  recruit  for  the  m». 
rines.  (bj  Dow  against  Drummond,  30th  July  177& 
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punished  by  the  judge^iidinary  for  firaUd,  and,  on  expixy  of 
their  indenture,  are  liable  to  aenre  in  the  army.    Thdr  maalen 
in  Scotland  may  recoyer  them  if  they  were  bound  for  four  years, 
and  under  certain  other  conditions  as  to  the  execution  it  the 
indenture,  fcc  detailed  in  the  mutiny  act    The  mastera  con- 
senting are  en^tled  to  receive  part  of  the  boqn^.     Appien- 
tices  claimed  by  the  masters  are  to  be  committed  by  a  justice  tar 
trial.     Servants  enlisting  before  expiry  of  the  term  of  th^  en- 
ffagement  are,  by  the  mutiny  act  (though  not  at  oommoii 
£iw  (a)  )  validly  enlisted;  and  are  entitled  to  wages  to  the 
date  of  their  enlisting,  to  be  mpdified  by  the  magiatr^te  enlisU 
ing  them. 

Militiamen  cannot  enlist  into  the  r^ulais  or  the  East  India 
Company^s  service ;  and,  at  attesting,  a  declaration  ia  to  be 
read  over  to  the  recruit  that  h^  is  not  a  militiaman ;  and  if  he 
fiilsdy  deny  it,  he  may,  on  conviction  before  a  justice  c£  the 
peace,  be  committed  to  the  gaol  pr  house  of  correction,  noi  ex* 
ceedincr  six  months,  over  and  above  any  other  pqni^ment  to 
which  he  may  otherwise  be  liable.  Any  person  so  oiflfeikUn^ 
from  the  day  on  which  his  engagement  to  serve  in  the  militia 
ends,  belongs  to  the  corps  into  which  he  enlisted.  And  he  is 
liable  to  serve  in  the  corps  of  regulars  in  which  he  Awligtj*^^ 
within  Great  Britain  apd  Ireland,  while  the  militia  to  which 
he  belongs  is  disembodied,  or  is  i|ot  called  out  for  training  and 
axercise. 

The  following  are  the  lurtides  of  war  ^nd  oath  of  fidelity  be- 
fore referred  to. 

Jrticles  of  War  J  SecL  2*  Art.  S.— !-^<  Any  officer  or  soldier, 
<<  who  shall  begin,  excite,  cause,  or  join  in  any  mutiny  or  se- 
<*  dition,  in  the  regiment,  troop,  or  company,  to  which  he 
<*  belongs,  or  in  any  other  regiment,  troop,  or  company,  either 
*<  of  our  land  or  marine  forces,  or  in  any  party,  post,  detach- 
*<  ment,  or  guard,  on  any  pretence  whatsoever,  shall  sufler 
^*  death,  or  such  other  punishment  as  by  a  court  martial  shall 
«  be  inflicted''  (b). 

Art*  4.  *^  Any  officer,  non-commissioned  officer,  or  soldier, 
f*  who  being  present  at  any  mutiny  or  sedition,  does  not  use 
*^  his  utmost  endeavour  to  suppress  the  same,  or  coming  to 
<<  the  knowledge  of  any  mutiny  or  intended  mutiny,  does  not 

(a)  Cleik  agsUut  MurchiBOii,  19th  Januaxy  1799.— MacdoneU  agdnst 
DixQii,  Ist  March  180& 

(h)  NqU^^^Any  person  attempting  to  seduce  anj  sailor  or  soldier  firom  his 
duty  to  the  public,  or  to  incite  him  to  mutinj*  or  to  anj  mutinous  prac- 
tice, is  guUtj  of  a  capital  crime,  by  statute  37  Geo.  III.  c.  70,  made  per- 
petual  by  57  Geo.  III.  c.  7*  The  offence  is  puoishable  arbitraily  at  com- 
mon law. — Hume,  i.  520. 
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without  delay  give  infonnation  thereof  to  his  eominancli] 
*^  officer,  shaU  be  punished  by  a  court  martial  with  deaths  or 
<*  otherwise,  according  to  the  nature  of  the  offence.^ 

Seci.  6.  Art  1.  **  All  officers  and  soldiers  who,  having  r». 
*^  cdved  pay,  or  having  been  duly  enlisted  in  our  service,  shall 
'<  be  convicted  of  having  deserted  the  same,  shall  suffer  death, 
«  or  such  odier  punishment  as  shall  by  a  court  martial  be  in* 
«  flicted.'' 

OoA  of  FidelUy. — '^  I  swear  to  be  true  to  our  Sovereign 
^*  Lord  King  Greorge,  and  to  serve  him  honestly  and  faithfiilly, 
*<  in  defence  of  his  person,  crown,  and  dignity,  against  all  lua 
*^  enemies  or  opposers  whatsoever ;  and  to  observe  and  oIot 
''  his  Majesty^s  orders,  and  the  orders  of  the  generals  and  om- 
'<  cers  set  over  me  by  his  Majesty.^ 

It  is  a  capital  crime  for  any  subject  of  Great  Brit«n  to  en- 
list as  a  soldier  with  a  foreign  state  without  the  King'^s  leave  ; 
or  for  any  person  to  procure  such  a  one  to  enlist ;  or  to  retain 
or  hire  such  a  one  with  intent  to  make  him  to  enlist ;  or  to 
procure  such  a  one  to  embark  in  order  to  be  so  enlisted ;  though 
no  enlisting  money  have  been  paid.  An  offence  of  this  class, 
though  committed  out  of  the  kingdom,  may  be  tried  in  any 
county  of  Great  Britain  (a).  Justices  of  the  peace  may  arrest 
those  guilty,  and  prepare  for  their  trial  by  a  higher  court.  (See 
Arrest^  ^c.) 

II.  Pabticulaes  eegabdino  soldiebs  when  enlisted, 
Canteens.^^Tyfo  justices  or  two  magistrates  may  grant  a 
licence  for  selling  ale,  beer,  cyder,  or  perry  to  any  person  who 
holds  a  canteen  under  any  authority  from  two  principal  officers 
of  the  board  of  ordnance,  or  from  tiie  proper  officer  of  the  bar- 
radc  department,  without  rq;ard  to  the  time  of  year,  or  to  no- 
tices, upon  which  the  person  gets  the  excise  licence. 

Carriages  and  horses, — The  mutiny  act  directs  that  car- 
riages and  horses  for  soldiers,  quartered  or  marching  in  Scot- 
land, shall  be  provided,  &c.  as  by  the  laws  in  force  at  the 
Union.  Bv  those  laws,  no  officers  on  their  march  can  sejze 
any  horse  mr  their  private  use,  on  pain  of  a  month'*s  pay,  to  be 
retained  (upon  complaint  to  be  made  and  instructed  as  under 
sect.  Quartering)  off  the  officer  who  conunands.  Where  horses 
are  required  for  the  use  of  the  army,  they  are  to  be  employed 
and  used  by  order  of  the  commander  of  the  parlnr  and  of  the 
magistrates  of  the  burgh  jointly,  if  the  horses  be  furnished 
within  burgh ;  and  by  Uie  commander  and  any  one  of  the  com- 

(oj  9  Geo.  II.  c.  SO.— 29  Geo.  II.  e.  17,  MCt.  4, 6.-^uxne,  L  Ml. 
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misnoners  of  supply  within  the  shire,  when  ibey  aie  fimiialied 
and  used  to  landward.    And  there  must  be  paid  for  each  day 
that  the  horses  travel  Ss.  Scots  for  eadi  two  miles  to  the  man 
and  horse,  and  each  day  that  they^do  not  travel  6s.  Seote  to 
the  man,  and  as  much  for  the  horse,  the  man  providing  him- 
self and  the  horse ;  which  must  be  paid  by  die  magiatmtes  if 
the  horses  be  taken  in  towns,  or  if  in  the  country  fay  the  col- 
lector of  supply  for  the  shire,  to  be  repaid  or  allowed  by  the 
receiver-general.     The  magistrates  within  burgh,  and  com- 
missioners of  supply,  and  justices  of  the  peace  in  landward, 
must  cause  provide  from  time  to  time  a  competent  number  of 
horses  within  their  respectiye  bounds,  for  tne  servioe  of  the 
forces.     The  officer  or  soldier  must  not  press  any  horses  with- 
out concourse  of  the  persons  above  named,  or  detain  them 
•longer  than  one  day^s  march ;  but  must  restore  them  in  good 
case,  under  the  pain  of  a  month^s  pay,  to  be  retained  in  the 
manner  above  mentioned  off  the  omcer  contravening',  beiidei 
payment  of  the  price  of  the  horse  to  the  furnisher,  as  the  same 
IS  instructed  before  the  bailies  within  burgh,  sherifi,  Stewarts, 
bailies  of  regality,  or  justices  of  the  peace,  in  the  country  fa). 
The  same  execution  is  to  be  granted  for  payment  of  carriages 
fiimished  to  soldiers  as  for  their  entertainment  in  their  quar- 
ters (bj,     (See  sect.  Quartering.) 

The  allowance  contained  in  the  old  acts  cited  being  now 
inadequate,  there  is  an  allowance  made  for  horse,  cart,  and  man, 
of  9d.  per  mile  for  carrying  15  cwt.  and  Is.  a  mile  for  carrying 
SO  cwt.  In  soine  parts  of  the  country  the  old  allowance  of  1  |d 
sterling  per  mile  ror  each  horse  is  added  to  the  new  allowance. 
It  is  understood  that  there  is  hardly  an  instance  now  of  a  hcMse 
being  pressed  without  the  cart. 

Chelsea. — By  a  standing  act  (c)^  soldiers  are  entitled  in  cer- 
tain cases  to  relief  from  Chelsea  Hospital,  under  r^ulatioiiB 
by  the  commissioners  of  that  hospital.  Any  justice  of  die  peace 
or  magistrate,  or  any  receiver-general  of  the  land  tas,  collector 
of  the  customs  or  collector  of  the  excise,  may  inquire  into  the 
truth  of  any  certificate  or  voucher  required  by  any  such  rego- 
lations,  and  produced  to  him  by  any  person  daiminff  any  pen- 
sion, allowance,  or  relief,  by  the  oath  or  affirmation  of  the 
person  producing  it ;  and,  upon  being  satisfied  of  the  truth  of 
it,  may  testify  upon  the  back  of  it,  that  he  is  so  (d). 

CivU  power  and  Courts. — Soldiers  may  be  proceeded  against 
for  ordinary  offences,  by  the  ordinary  courts  of  law,  like  other 

fa)  1098,  c  4.  *     fh)  1698,  c.  9.  (e)  46  Gea  III.  & 

(dj  46  Geo.  III.  c  69,  sect.  10. 
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dtisens;  and,  when  aociued  of  any  capital  crime,  or  of  any 
▼iolenoe  or  oflence  againut  the  person  or  property  of  another^ 
punishable  by  law,  must,  if  possible,  be  delivered  to  the  civil 
power  by  their  officers,  under  the  penalty  of  cashiering,  on 
conviction  in  any  of  his  Majesty^s  courts.  No  person  enlisted^ 
except  an  apprentice,  (See  sect,  enlisting)  is  liable  to  be  taken 
€mt  of  the  service  for  breach  of  contract.  No  person  enlisted 
is  liable  to  be  taken  out  of  the  service  by  process,  unless  finr 
some  criminal  matter,  or  unless  for  a  real  debt  of  L.20,  ascer^ 
tained  on  oath  before  a  judge  of  the  court  from  which  procesa 
issues,  or  before  some  person  authoriied  to  take  affidavits  in 
aach  court,  and  the  oath  marked  on  the  back  of  the  pro- 
cess (a).  The  plaintiff  may  file  a  common  appearance,  upon 
notice  in  writing  to  the  soldier,  personally,  or  at  the  place  where 
he  resided  before  enlisting,  and  may  have  execution  other  than 
against  his  person. 

Ckihes^  Forage^  4rc* — If  any  person  knowingly  receive  from 
any  soldier,  or  other  person,  any  arms,  clothes,  or  other  fiimi^ 
ture  belonging  to  the  King,  or  any  meat,  drink,  or  provisions 
mttde  to  a  soldier,  or  any  regimental  necessaries,  or  cause  the 
colour  of  such  clothes  to  be  altered,  he  forfeits  L.5  for  each 
offence ;  and  if  any  person  receive  any  oats,  hay,  straw,  or 
other  forage,  for  any  horse  belonging  to  the  King,  from  any 
soldier,  knowing  him  to  be  such,  or  assist  or  entice  such  person 
to  dispose  of  such  articles,  he  forfeits  L.5  for  each  offence ; 
on  conviction  by  oath  of  one  witness,  before  any  justice,  to  be 
levied  by  distress  and  sale,  half  to  the  informer,  half  to  the 
regiment  to  which  the  soldier  or  deserter  belonged.  Failing 
distress,  or  if  he  do  not  pay  within  four  days  after  conviction^ 
the  justice  may,  by  warrant  under  his  hand,  either  commit  the 
person  guilty  to  gaol  for  three  months,  or  cause  him  to  be 
whipped.     (See  Fanishment,) 

heserHon. — ^Any  constable  of  the  place  where  a  person  sua* 
pected  to  be  a  deserter  is  found,  or  any  officer  or  soldier  in 
the  service,  may  bring  him  before  a  justice  of  the  peace  living 
near  the  place ;  and  if,  l^  his  confession,  or  oath  of  one  wit. 
ness,  or  tne  knowledge  of  the  justice,  it  appear  that  he  is  a  de- 
serter, the  justice  may  commit  him  to  prison,  and  transmit  an 

fmj  It  hit  boea  fbund  in  England,  that  this  exemption  eztenda^  not  to 

Civftte  soldiers  roitst3iy%  but  also  to  seigeants,  drummers,  sjmI  gunner& 
bvd  against  Woodal,  1  BUckstone,  8d.  The  deciaions  in  Englimd,  that 
a  soldier,  refiiaing  to  pa j  the  aliment  of  his  bastard  child,  maj  be  attached, 
as  beiwp  a  criminal  matter,  K.  «i  Archer,  HiL  28  Gea  III.  9d  Term.  Bep. 
S70s  £  •>  Bo«cn»  HiL  33  Geo.  III.  Mh  Tam.  Rep,  I66|  Nolen*8  B^ 
18S«  would  probaUj  not  be  IbUowed  in  Scotland.  (See  CMfr»,  aect  AlU 
meni  of  Illegitimate.) 
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aceoant  of  it  (in  a  pietcribed  finm)  to  die  seeietAy  at  vtf  in 
Lrfmdon  (a).    On  receiTing  the  authority  of  the  secreUoy  at 
war,  sudi  justice  may  grant  an  order  on  the  oolleclor  of  die 
faind-tax  of  the  place  of  commitment  for  a  reward  of  SOa*  §ar 
each  deserter  committed,  to   the  person  iqppreheiidiii|f  him. 
Any  person  concealing  or  assisting  a  deserter,  fOTfeita  JL.20  on 
eonviction,  by  oath  of  one  witness,  before  any  joatioe,  to  be 
levied  by  distress,  half  to  the  informer,  half  to   the  officer 
commanding  the  regiment  or  corps.    Failing  diatiesa,  or  if 
the  person  guilty  do  not  pay  in  four  days  after  oonvictiain,  he 
is  to  be  committed,  by  warrant  under  the  hand  of  the  jostioe^ 
to  gaol  for  six  mimths.    Any  commissioned  officer  fiiicihiy 
entering  into,  or  breaking  open  any  dwelling-houae  or  out- 
house, under  pretence  of  searching  for  deserters,  witbont  a 
written  warrant  from  a  justice  of  the  peace,  finrfeifta   L.20. 
Persons  confessing  themselves  deserters  are  demned  to  have 
been  duly  enlisted,  though  not  actually  enlisted*     Soldien  en- 
listing in  any  other  regiment  are  to  be  deemed  deserters,  and 
may  be  punished  by  a  court  martial  in  such  raiment.     Then 
are  pendties  for  seducing  soldiers  to  desert ;  but  these  are  to  be 
sued  for  in  Exchequer.     No  fee  or  reward  is  to  be  taken  by 
any  justice  of  the  peace  or  his  derk  for  any  informatioii,  ex- 
amination, commitment,  or  report  to  the  seccetary  at  war,  in  re- 
lation to  any  deserter. 

Ferries. — ^At  r^plar  ferries  in  Scotland,  the  oommmding 
officer  of  troops  marching  may  either  pass  with  his  vmtty  as 
passengers,  or  nire  the  boat  entirely  to  himself,  paying  in  either 
case  half  fare.  Where  there  are  no  r^ular  ferries,  officos 
and  soldiers  must  agree  for  boats  as  others. 

Furlough. — Any  inspecting  field-officer  on  the  recmiting 
service,  or  any  officer  of  the  rank  of  captain,  or  <^  superiiff 
rank,  stationed  within  the  district,  or,  if  there  be  no  such  offi- 
cer within  a  convenient  distance,  any  justice  of  the  peace,  may, 
by  writing  under  his  hand,  extend  the  furlough  of  any  non- 
commissioned officer  or  soldier  applying,  on  account  <^  8i<^ 
ness,  or  other  casualty  found  to  render  that  necessary ;  and 
must  certify  the  extension  and  the  cause  of  it  to  the  command- 
ing-officer, if  known,  otherwise  to  the  agent  of  the  regiment, 
in  order  that  the  man^s  proportion  of  pay  may  be  remitted  to 
him.  The  soldier,  dunng  such  extension,  is  not  a  deserter. 
He  may  be  punished  if  he  obtained  the  extension  by  fiibe  pre- 
tences.     Such  officer  or  justice  of  the  peace  must  not  extend  a 

fa)  When  a  marine  is  apprehended,  notice  is  to  be  aent  to  the  Secrelaiy 
of  the  Admirait/. 
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iiuioii^  above  a  month,  without  the  approbation  of  the  oom* 
manding-officer  of  the  district.    The  subsistence  of  men  oil 
^urlou^  is  issued  according  to  regulations  estaUished  by  the 
Kinff4  - 

UavM  and  Fish. — If  any  oflScer,  without  written  leave  of  the 
person  entitled  to  grant  it,  take,  kill,  or  destroj^  any  sort  of 
game,  or  any  fish,  on  conviction,  by  oath  of  one  witness,  before 
one  justice,  he  forfeits  L.5,  to  be  distributed  among  the  poor 
of  the  place  where  the  offence  was  committed. 

Passing  wives  and  children. — The  secretary  at  war  may 
issue  passes  to  be  filled  up  by  justices  for  enabung  the  wItcs 
and  children  of  soldiers  in  certain  cases  to  return  home  (a). 

The  commanding  officer  of  every  corps  or  detachment  about 
to  embark  for  foreign  service,  or  in  which  soldiers  have  died  on 
service,  leaving  widows  or  children  destitute  of  the  means  of 
returning  home,  is  to  make  a  return  of  such  persons,  stating 
the  places  to  which  they  wish  to  proceed,  and  is  to  give  a  do* 
plicate  to  each  wife  or  widow,  and  child ;  certifying  on  it  the 
relationship  to  the  soldier,  for  the  purpose  of  identification  be. 
fore  a  justice  or  magistrate,  and  the  officer  is  to  transmit  the 
returns  to  the  secretary  at  war  fbj. 

The  wife,  widow,  or  child,  is  to  take  the  duplicate  to  somtf 
neighbouring  justice  or  magistrate,  who  is  to  fill  up  an  engrav- 
ed  form  of  pass,  bearing  the  Kings's  arms,  signed  and  sealed 
by  the  secretary  at  war,  and  transmitted  to  such  justice  or  ma- 
gistrate, and  who  is  to  certify  it,  and  to  make  out  a  route  upoii 
it,  and  to  deliver  it  to  such  wife«  &c.  in  order  that  she  may 
receive  an  allowance  not  exceeding  1  Jd.  per  mile  for  herself 
and  Id.  for  each  child  (c). 

Upon  production  of  such  pass  to  the  kirk  treasurer  (in  Scot- 
land)  of  the  place  through  which  the  woman  is  to  pass,  he  is 
to  pay  her  at  the  rate  specified  in  the  pass  to  the  next  dty 
or  place  to  which  she  may  be  going,  not  exceeding  18  miles, 
and  to  indorse  such  payment  on  the  pass,  and  to  take  a  receipt 
from  the  woman,  signed  with  her  hand  or  mark,  specifying 
her  husband's  corps  or  detachment,  so  that  the  description  in 
the  receipt  may  correspond  with  that  in  the  pass  (d).  The 
money  so  advanced  is  to  be  repaid  by  the  collector  of  ex* 
<;ise  (ej. 

Where,  by  sickness  or  other  accident,  a  wife  or  child  is  left 
at  a  place  of  embarkation,  or  at  the  last  quarters,  or  on  the 
march  to  the  place  of  embarkation,  and  the  provisions  before 
mentioned  have  not  been  adopted,  the  officer  eonunanding 

Caj  68  Oea  III.  c.  92,  sect.  2.  (hj  Sect.  3.  fcj  Sect  4» 

(dj  58  Geo.  III.  c.  99,  sect.  5.  (ej  Sect  G. 

li 
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at  the  place  may  make  the  necessary  returns  to  the  w»r  office, 
ktid  give  a  duphcate,  to  be  of  the  same  efftct  aa  befbce  men- 
tioiiM  (a). 

The  pass  is  to  be  giyen  up  at  the  last  place  of  TeoeiTii^  aL 
lotrance  before  reachme  home,  or  the  port  of  embarkation,  mod 
to  be  transmitted  by  the  kirk  treasurer  to  die  collector  of  ex- 
rise  (b). 

Where  a  woman  having  a  pass 'is  detained  more  tluni  one 
night  at  any  place  by  cross  winds,  sickness,  or  other  ressonafak 
cause,  she  may  apply  to  a  justice,  who,  if  satisfied  of  the  trnth 
of  the  facts  by  an  examination  upon  oath,  is  to  give  ber  as 
ord^r  upon  the  kirk  treasurer,  or,  if  at  her  plftce  of  embarka- 
tion, upon  the  district  pay-master,  for  a  shilling  per  day  for 
herself,  and  sixpence  per  day  for  each  child  mentioned  in  the 
pass,  so  long  as  she  snail  be  unavoidably  detained.     And  sock 
order,  with  the  receipt  of  the  woman,  and  the  certificate  by  t 
magistrate  or  justice  of  such  detention,  is  a  sufficient  voucher; 
and  the  money  is  to  be  repaid  as  before  mentioned  {cj. 

The  wives  and  widows  of  soldiers  having  such  passes,  and 
not  complying  with  the  regulations  in  the  passes  and  in  the 
act,  may  be  treated  as  vagrants,  and  may  be  passed  as  audi  to 
their  homes  in  Scotland,  England,  or  Ireland,  respecdvely,  as 
tf  they  had  not  passes  (d).     (See  Poor. — Vagabonds.) 

Quartering. — Quartering,  or  billeting,  is  mrectedto  bemade 
according  to  the  law  of  Scotland  before  the  Union  (e).     Bj 
that  law,  all  free  quartering,  and  all  localities  for  fomishiiig 
forage  to  soldiers^  horses  are  forbidden.    The  commissaries  are, 
upon  notice  from  the  commanding  officer,  4o  have  ready  todAet 
in  local  or  transient  quarters.     Where,  from  the  march  being 
sudden,  notice  cannot  be  given  to  the  commissaries,  the  com- 
manders  must  buy  the  fodder  with  ready  money  as  any  others. 
The  officer  commanding  in  chief,  in  local  or  transient  quar- 
ters,  must  see  the  whole  meat  and  drink  furnished  to  d!ie  sol- 
diers and  officers  under  his  command,  by  the  landlords  of  their 
quarters,  completely  paid,  at  the  ordinary  rates  of  the  conntiy ;     , 
and  must  pay  for  all  of  them  in  ready  money,  once  evoy     , 
week  in  local  quarters,  and  before  removal  in  tranfflent  qoar- 
ters,  if  they  stay  shorter  time  than  a  week,  under  the  pam  of 
cashiering,  on  complaint  to  the  priv^  council,  or  to  the  dieriff 
or  Stewart,  or  bidlie,  or  two  commissioners  of  supply  of  the     ' 
place,  who  are  to  transmit  the  complaint  to  th6  pnvy  conncS.     ' 

r« J  M  Geo.  III.  &  92,  sect  a.  r&>SectS.  ("O  Sect  It     i 

(d)  Sect.  11.  (t)  A  eepumte  act  !•  passed  fitMn  time 

to  time  for  regulating  the  rates^to  be  paid  to  innkeepen,  Ac  m  En^nd, 

for  soldiers  quartered  there. 
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it  m^Hatenn  Men  tmn^gmii  tke  ettnMnttAK  o<&Mrlituit 
pa^  ta  ^bo  ondij^littoar  wh«t  is  du^,  if  AbnlAtided  mth&i  e^^ 
dayb  after  a  n^A^s  tpiwrUM  at«  dwiog,  (ft  tftht»  uhaub  cbm* 
miUeAy  mad  in.  tmniiem  munrcers  befi>re  rettioval ;  of  which  Atf. 
mknd  it  is  stiffieieBt  Bvidenct  thai  it  be  riiad6  beftrfe  a  tnagiKi 
trate  within  burffh,  a  justice  of  the  peaee^  ot  two  wilfiMse^i 
Though  the  digln  dujfB  have  elapsed^  tbog^  wronged  may  still 
use  1^^  UKAns  agunst  the  party  immediately  IkMe.  Dll^ 
diargas  io  the  eokliers  must  be  subscribed  by  the  master  of  the 
foabjoi^  of  bii  ehaaDbsrhuh,  or  the  officer  of  the  |;foiuod,  blU 
me  two  witnesses,  ot  a  migistrate  wkhiB  burgh.  If  atay  ol6- 
cer  or  soldier  do  not  make  due  payment  of  what  he  tdces  oH  ift 
quarters^  or  commit  any  abuse  in  quarters,  the  Imdlord  i^iMi 
wheal  l»  was  quattered  may  instruct,  before  H  jusdoe  of  the 
peace,  magistrate,  or  the  next  heritor,  by  witnesses,  or  the  oaUi 
of  the  party  injured,  the  amount  taken  on,  or  damage  done,  who 
are  to  give  the  landlord  a  declaration  of  the  value ;  oh  produe^ 
tion  of  which,  it  will  be  idlowed  out  of  the  Ibrb'^nd  of  nis  cess 
dr  excise ;  and  if  the  landlord  be  a  tenant  or  other  person  not 
paying  oets  or  excise,  the  heritor  is  to  have  allowance,  atad  is 
to  pay  it  to  him ;  to  be  certified  by  the  collector  of  cess  or  ei^ 
cise  to  the  paymaster,  that  it  may  be  deducted  off  the  pay  6t 
the  officer  or  soldier  fuj*  Neither  in  local  ik>r  transient  quar- 
ters can  the  landlord  be  obliged  to  furnish  oommon  soldiers 
with  coal  ac  candle,  except  according  to  the  ordinary  cotiditioli 
of  the  house,  and  after  tne  manner  of  the  ordinary  domestiC6< 
Soldiers  oensaitting  abuses  in  local  or  transient  quSrters  may 
either  be  complained  of  to  their  <^oets^  or  summarily  before 
the  justices  of  the  peace,  or  the  ordinary  judges  of  the  bounds'} 
before  whom  the  officer  must  sist  them.  Sddiefis,  In  their 
kcal  quarters,  must  only  be  quartered  in  royal  burj^hs,  6t 
buigha  of  reality,  or  the  most  capable  market  towns,  Vithl^ 
the  shire,  not  in  dispersed  onsleads  in  the  eoimtry  (b).  Jiift* 
sica  of  Uie  peace  may  quarter  Soldieis  on  the  householders  Ih 
country  villages,  indisonminately,  with  the  enceptiott  of  school* 
masters,  widows,  or  unmarried  women,  and  paupers  fc?^*  The 
asagistirates  may  do  the  same  in  royal  burglls,  with  the  eame 
exceptions  (dj.  When  the  circumstances  of  the  Country  ft* 
quire  that  a  great  number  of  soldiers  be  quartered  in  a  partien^ 
ur  district,  the  exemptions  should  be  much  harrowed ;  evM 
unmarried  women  may  be  quartered  on  (ej. 

fa)  1S9S,  c  4.  fl)  toes,  e^  9»' 

(c)  Crawford  against  Wikoil,  Sd  June  1794. 
'(dj  Aitchiaon  agaiaat  Magbtrates  of  Haddington,  Slit  Maj  170^1 
(tj  Boawell  agunat  Magistrates  of  Ciipar,  10th  Ju],irl804. 

lis 
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Bjr  (he  mutaqr  i0t»  bo  oflbor  is  to  pw  fiir  kd^iiiK  irbcte  lie 
ii  R^vJoily  billeted*  exoqpt  in  the  sobiim  of  Kdinhnigiu 

Govenuneot  now  give  an  aUowanoe  to  the  hooaes  cm  whkh 
aoldien  are  billetted.  The  allowanoe  is  at  present  la.  6d.  a- 
wedc  for  two  men,  if  they  remain  ao  long,  and  Sd.  m^mg^t  fir 
two  men  for  a  shcorter  penod  (a). 

Tott^ItiM .— -Bv  the  mutiny  act,  officers  and  soldiera  on  da^, 
or  on  their  marcn,  md  carriages  and  horses  beloiiging  to  the 
King,  or  employed  by  him,  or  oonreying  soldiers,  wobmb,  tec 
.belonpnff  to  the  forces,  or  arms,  accoatrementa,  Senta^  fa^^ 
gan,  wdnanoe,  &c.  are  free  from  toll,  under  any  net  Car  le- 
pairiiu(  any  road  or  bridge,  unless  such  act  spedaUy  pn>Yidr 
that  were  shall  not  be  such  exemption ;  but  yessela  ouuveyiag 
soldiers,  women,  baggage,  &c  along  a  canal,  pay  cnnnl  duei. 
A  similar  exemption  to  horses,  caniages,  &c.  eonvqring  aoi- 
diers,  &c.  is  conferred  by  the  general  turnpike  act  iat  Scot- 
land, 4  Geo.  IV.  cap.  49 ;  to  which  reference  is  made  (ve 
HighwoffM^  sect  Exemptions  from  Toll-dues). 

It  may  be  mentioned  that  the  foUowiiu;  order  was  iasued, 
after  consulting  the  King^s  counsd,  reuitive  to  the  daose 
which  is  always  inserted  in  the  mutiny  act,  conferrii^  npoa 
militaiy  officers  on  duty  an  exemption  from  toll ;  and  whick 
stiU  resulates  the  practice  upon  tnis  point. — ^*  Adjatant-Ge^ 
«<  nerafs  Office,  Edinburgh,  27th  i\Aj  1810.— Memonndnm. 
<<  — An  officers  being  in  uniform,  or  in  great-coats  with  tin 
"  sashes  and  swords  on,^  [by  practice,  commissioned  officos 
of  dragoons,  whether  light  or  heavy  dragDons,  are  not  required 
to  wear  sashes  except  when  in  frill  dress],  **  or  army  medial 
*<  officers  wearing  their  swords,  who  claim  to  be  exempted  fien 
<<  paying  toll,  must  be  presumed  to  be  on  duty,  withm  the  io- 
<<  tent  and  meaning  of  the  act,  and  are  not  bound  to  answa* 
*'  interrogatories  by  the  turnpike  men,  touching  the  natore  of 
*<  the  duty  on  which  they  are  employed.— All  officers  is 
*<  coloured  dothes,  or  without  swords,  are  evidently  not  on 
*<  du^,  and  are  liable  to  pay  all  tolls  or  the  penalties  tat  evs- 
<<  ding  the  same.*" 

Trades. — An  act  of  Parliament  is  passed  from  time  to  tisM, 
usually  at  tiie  end  of  every  war,  enabling  seamen,  soldiers,  and 
i^inniMij  who  have  been  in  the  Eing'^s  service,  and  have  not 
descarted,  and  also  their  wives  and  children^  to  exercise  tndei 
in  any  part  of  the  kingdom,  notwithstanding  the  privikgei 
of  corporations  in  boroughs,  &c.  The  last  act  extends  tk 
privilege  to  militia  men  and  fendUes  who  have  served  five 

c)  There  is  uo  allowance  jet  for  nuuriaet. 
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yean  and  have  been  difcbaiged  (a}.    This  matter,  bowerer^ 
does  net  leem  to  fidl  within  the  oogniaace  of  jnstioes  of  the 


SPIRITUOUS  LIQUORS. 

Br  the  small  debt  act,  under  which  alone  acdon  for  the 
price  of  spirituous  liquors  would  naturally  have  been  competent 
before  the  justices,  such  action  is  expressly  excluded.  (See 
Small  Debt  Acty  sect.  Causes  Competent). 

By  the  act  84  Geo.  II.  c.  40  (sometimes  called  the  tinpling 
act)  which  is  applicable  to  all  courts,  and  is  applied  daily,  no 
person  has  action  for  any  debt  on  account  of  spirituous  liquors, 
unless  it  have  been  bma  Jida  contracted  at  one  time  to  the 
amount  of  twenty  shillings ;  and  no  article  in  any  account  for 
auch  liquors  is  allowed,  where  the  liquors  delivered  at  one 
time,  and  mentioned  in  such  article,  do  not  amount  to  twenty 
shillings,  without  fraud,  and  where  no  part  is  to  be  returned 
And  if  any  retailer  of  such  liquors  receive  any  pawn  for  die 
price,  he  forfeits  forty  shillings  for  every  pawn,  to  be  levied  by 
warrant  of  a  justice  of  die  peace  for  the  place;  one  half  to 
the  poor  of  tne  parish,  the  other  to  the  informer ;  and  the 
owner  recovers  his  pawn  (b). 

By  the  same  act,  no  licence  must  be  granted  for  retail]]^ 
spirituous  liquors  in  any  gaol,  house  of  correction,  or  house  for 
parish  poor.  And  if  any  officer  of  such  gaol,  &c.  sell,  use^ 
lend,  or  give  away,  or  knowingly  permit  any  spirituous  liquors 
to  be  sold  or  given  away,  in  any  such  gaol,  fcc.  or  brouffhi 
into  the  same,  other  than  such  as  are  pescribed  by  a  regmar 
physician,  firom  the  shop  of  a  regular  ajM>thecary,  he  forfeits 
L.100  on  prosecution  in  Exchequer  (if  in  Scotland)  for  the 
first  offence,  and  forfeits  his  omce  for  the  second  (c).  An^ 
justice  of  the  peace,  upon  information  on  oath  that  sudi  h- 
quors  are  disposed  of  in  any  gaol,  &c.  may  enter  and  searA, 
or,  by  warrant,  may  empower  a  peace  ofBcer  to  enter  and 
search,  and,  if  such  liquors  be  found  (except  as  above^  to 
seise  and  immediately  destroy  them  (d).  If  any  person  faring, 
or  attempt  to  bring,  any  such  liquors  (except  as  above,)  into 

fa)  56  Oea  III.  c.  67.  (h)  24  Geo.  II.  c.  40,  sect  1& 

(e)  lUiL  wet.  1&  (d)  IVkL  fleet  14. 
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« 

Pfljr  flwlf  fcc  ihe  eAoer  of  tfpdk  ps^  einoy  Urn  iMfise  a  /ns- 
tier  of  die  pMM^  ^d»  nay  oDmkt  urn  en  Qilh  of  cae  vk 
•nd  tbereapoii  commit  him  to  prison,  or  to  the  house  of 
rection,  not  longer  than  three  months,  unless  he  immediatelj 
pay  a  fine  not  less  than  L.IO,  nor  exceeding  L.5M>,  lialf  to 
the  infcrmer,  half  to  the  poor  of  sach  gaol,  &c   fa  J.     The 
chief  officer  of  every  gaol,  &c.  must  hang  up  a  fair  copy  of 
the  three  preceding  clauses  in  a  conspicuous  part  of  the  jailt 
tic.  and  renew  it  wbei^  qec?9M?y»  wd^  a  penal^  of  fivtj 
•hillings  for  each  default,  to  be  levied  by  warrant  of  a  justiee 
of  the  peace  for  die  place,  on  summary  conviotioQ  by  nth  of 
one  witness ;  and  any  justice  may  enter  and  deoaimd  a  sgbt 
of  such  copy;  and,  iinot  immediately  shewn  liable,  may  ia- 
stantly  convict ;  half  of  the  penalty  to  the  infonDer,   batf,  or 
the  whole,  if  no  informer^  to  the  poor  ff  sinb  mpl^  &q.  /b). 
{SeeAlehotuciJ. 


SPUILZIE. 


^  SpuiLaiv  (civil  actions  upon  which,  for  the  ydue  und  the 
violent  profits,  nuiy  occi^  before  jus^ces  under  the  small  debt 
net)  is  tHe  taking  away  or  meddling  with  moveable  gooda  in  the 
possession  of  another,  without  eiwe^  that  per^cmTs  conaent,  ef 
the  oi^der  of  law.  Action  lies  -not  oidy  for  restpriw  the  goods, 
qr  their  yalue,  but  for  thq  violeni  profits ;  that  is,  aU  the  pnifits 
whiph  the  owner  might  have  madie,  if  he  had  not  be^  det 
prived  of  ibe  goods ;  which  are  estimait^  by  Ua  oath  (c). 
(See  flno^  sact.  0*th  m  Jitem,^JPrwfy&fi,  aecfc  Thw 


STAGE  COACHES. 

Tas}.iegulations  upon  this  sutgect  are  contained  in  a  rec 
M^  ?hich  yepeals  former  acta  (d)^     And  a  gnhsoyqU 

(a)  U  Oao.  II.  c  40,  se^  1^  a)  Sect,  la 


hiNcae  or  ipije  (a)* 

I.    NUMBEE  OF  PASSENGERS,   AKD  XEEIB  rLACES,   MARKING^ 

NUMBER,  ASTD  OWNER. 

Any  oDnch,  betUm  fc^  .or  oth«r  cwrriage  vitb  four  or  more 
wbeetby  «9iiployed  a^  •  public  stage  coach  or  carriage,  and 
drawn  by  four  or  more  horses,  may  ^rry  ten  outside  passen- 
gers, aud  no  more,  excluding  the  cpachman,  but  iocluduag  the 
gmurd,  where  there  is  a  guard-    One  pasarager  and  no  more 
may  sit  upon  the  box  with  the  coachman  (this  regulation  ia 
not  limited  to  ati^  oeaehea  drawn  by  four  horses,  as  appeara 
from  oiber  paaaagea  of  the  act>  particularly  sections  8  and  14t, 
alierwaida  quoted) ;  three  passengers  on  the  front  of  the  roof; 
wd  the  remaining  six  behind,  in  the  manner  the  most  safe 
«Mld  conyenient  for  them ;  hut  no  passenger  must  sit  on  the 
lugg>g®>  or  the  part  of  the  roof  allott^  for  it.     All  stage 
ooachea,  or  other  carriages  above  described,  drawn  by  two  or 
three  horses,  may  carry  fire  Qutaide  passengers,  excluding  die 
coachman.     I^ong  coaches,  or  double  bodied  coaches,  may 
carry  eight  outside  passengers^  and  no  more,  excluding  the 
eead^aPy  but  induoing  the  guard  where  there  is  one ;  all 
under  the  penalties  imposed  for  carrying  more  outside  passen- 
gers than  allowed  by  tbis  act,  to  be  levied  as  afier  mentioned. 
A  child  in  the  lap,  or  under  seven  years,  not  to  be  accounted 
a  person,  but  two  such  to  be  accounted  a  person.    No  person, 
nayii^  as  an  outside  passenger,  to  be  an  inside  passenger,  un- 
Ififs  with  the  consent  of  one  inside  passenger,  next  whom  he  ia 
to  be  placed*    Where  such  coach  or  other  carriage  ia  of  a  con^ 
struction  peculiarly  wide,  and  being  so  found  is  duly  licensed 
for  the  purpose,  four  outside  passengers,  instead  of  three,  may 
sit  on  the  front ;  but  the  outside  passengers  must  not  exceed 
ten  in  all  (b). 

The  number  of  passaigers  permitted  to  be  carried  is  to  be* 
specified  in  the  license  (c). 

£very  person  licensed  to  keep  such  coach,  &c.  (except  mail 
coaches)  BMist  have  painted  on  the  outside  of  each  door  of  such 
csniage^  or  on  some  other  conspicuous  place,  in  legible  chamc* 
ters,  at  least  an  inch  long,  in  different  colour  from  the  ground, 
and  in  words  at  length,  the  number  of  outside  as  well  as  of 
inside  pasaenyrs  which  the  carrii^e  is  licensed  to  carry,  with 
the  name  or  firm  of  the  owner  or  owners.    The  commission. 

fm)  7  Geo.  IV.  c  33.  (bj  60  Geo.  III.  c  48,  sect  2. 

(uj  Sect.  e. 
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era  for  gnuthig  Kcenses  m$j  oider  a  brass  plate  en  the  side 
of  esch  coach,  with  the  owner^s  iiame»  &c«  instead  of  the  aboTe 
description.     If  any  person  be  licensed  to  keep  more  thai 
one  such  carriage,  tney  must  have  several  numbeis  or  other 
marks  to  distinguish  them  from  each  oth^.     If  sov  penoo 
injure,  alter,  or  defiu^  the  number,  figure,  or  man  of  da- 
iinction,  aj^nted  by  the  commissioners,  he  forfdte  LM  Ar 
each  ofience.    And  u  any  person  use  such  carriage  tat  ony- 
ing  outside  passengers  for  niie  without  a  license,  er  irithoot 
the  proper  marking^s  upon  the  carriage,  or  cany  more  oou 
side  pa»Bengers  than  contained  in  the  ucense,  and  msiked  on 
the  carriage,  he  forfeiu  for  each  offimce  L.10  for  esch  out- 
side passenger  beyond  the  number  allowed,  and  doaUe  dm 
sum  if  the  driver  be  owner  or  psrt  owner,  to  be  recovered  ui 
applied  as  other  penalties  under  this  act.     Every  insciiptkiB 
or  plate  to  be  considered  sufficient  evidence  of  the  party  wlioii 
owner  (a). 

If  the  driver  of  such  carriage  conveying  a  greater  munber  cf 
passengers,  inside  or  outside,  than  hereby  allowed,  or  penidt- 
ting  more  than  one  person  to  sit  upon  the  coach  boZ)  u  ^ 
known,  or  cannot  be  found,  the  owner,  or  any  of  the  ovnen, 
is  liable  to  the  penalties,  as  if  they  had  been  the  driven.  Bot 
if  the  owner  satisfy  the  judge,  by  sufficient  evidence,  not  rat. 
ing  on  his  own  testimony,  that  the  offence  ^ras  committed  with- 
out his  privity  or  knowledge,  without  any  piofit  or  adrsnttge 
to  him,  and  contrary  to  the  duty  of  the  cbiver,  the  judge  most 
discharge  the  owner,  and  levy  the  penalty  on  the  driver  when 
found ;  and  such  driver,  failinff  to  pay  die  penidty,  is  to  be  im- 
prisoned in  the  gaol  of  the  place  where  toe  ofienee  wss  com- 
mitted not  more  than  six  months,  nor  less  than  throe,  at  the 
discretion  of  the  judge  (bj. 

All  stage  coaches  (long  bodied  coaches  faiduded)  canyiDg 
no  parcels  or  luggage  except  in  the  inside  or  in  the  front  Mi 
or  in  a  boot  behind  or  under  the  body  of  such  carriage,  lod 
vhere  the  top  of  the  boot  behind,  when  the  coach  is  empty)  ii 
not  more  than  six  feet  fiom  the  ground,  havmg  obtsi»e<l  < 
special  licence  for  that  purpose,  and  having  the  name  of  the 
owner,  and  the  number  of  outside  and  inside  passengers  tberebf 
allowed,  inscribed  on  it,  may  carry  two  outside  passeogers  moi« 
than  otherwise  allowed  (c). 

No  driver  or  owner  of  any  stage  coach  or  csiriage^  I**'* 
described,  must  permit  any  person  to  go  as  a  passenger  shoo* 
the  outside  of  it,  if  its  top  be  more  than  eight  feet  nine  inch** 

(a)  «0  Geo.  III.  c.  48,  lect  7-  fbj  Sect,  a  fcj  Sect-  il 
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fiom  the  ground,  or  if  there  be  a  smaller  distance  than  (bur 
fibet  six  inches  from  the  centre  of  the  track  of  the  off  wheel  to 
the  centre  of  the  track  of  the  near  wheel,  under  the  penally  of 
L.5  for  each  offisnce,  to  be  recovered  and  applied  as  penalties 
fir  too  many  outside  passengers  (a). 

Persons  hcensed  to  keep  carriages  or  vehicles  for  conveying 
passengers  for  hire  at  separate  fares,  having  four  wheds,  and 
drawn  by  one  horse  or  mule  only,  are  not  to  carry  *^  therein 
*<  or  thereby^  more  than  six  passengers,  or  having  two  wheels, ' 
and  drawn  by  one  horse  or  mule  only,  are  not  to  carry  ^«  therein 
*<  or  thereby^  more  than  four  passengers  (b)^  under  a  penalty 
of  L.W  (c)y  which  may  be  mitigated  to  one  fourth,  besides 
costs  and  charges  of  the  officers  and  informers  in  making  the 
discovery  and  in  prosecuting  (d)^  to  be  imposed  by  any  justice 
of  the  peace  of  the  place  of  the  offence  (no  other  magistrate  is 
mentioned  in  the  act),  who  is  to  summon  the  accused  and  the 
witnesses,  and  upon  confession  or  proof  by  one  credible  witness 
tegive  judgment  for  the  penalty,  and  to  issue  warrant  for  levy- 
ing it  on  the  goods  of  the  offender,  if  not  redeemed  within  6 
days,  and,  if  sufBcient  goods  cannot  be  found,  is  to  commit  the 
OTOoder  to  prison,  not  exceeding  six  months,  unless  the  penalty 
be  sooner  pud,  and  which  judgment  (upon  security  being  founa 
for  the  penalty  and  costs)  may  be  appealed  to  the  quarter  ses- 
sions (e).  Carriages,  horses,  &c.  are  liable  to  be  distrained' 
for  the  penalty  ^),  Witnesses  not  attending  incur  a  penalty 
of  L.6  (g).  Information  may  be  laid  by  any  person ;  and  if 
the  infmrmation  be  laid  within  six  months  after  the  ofience,  half 
of  the  penalty  goes  to  the  King,  half  (with  full  costs  of  suit) 
to  the  informer ;  and  if  beyond  six  months,  the  whole  to  the 
Kin^  (h).  The  justice  is  to  receive  the  King^s  share,  and  to 
pay  It  at  the  next  general  quarter  sessions  into  the  hands  of 
the  clerk  of  the  peace,  who  is  to  transmit  it,  without  fee,  to  the 
solicitor  of  stamps ;  and  the  justice,  on  making  such  payment, 
is  to  transmit  to  the  solicitor  of  stamps  a  schedule,  containing 
the  names,  dates,  offences,  and  sums  (of  the  convictions  (i), 
A  form  of  conviction  is  given  in  the  act  (j).  A  justice  of  the 
peace  will  have  the  act  produced  to  him,  when  he  is  to  proceed 
upon  il. 

II.  Height  akb  place  of  litgcaoe. 
No  li^^gage  exceeding  two  feet  in  height  is  to  bei  canied 

(a)  60  Oeo.  III.  c.  48,  mcU  3.  fb)  7  Geo.  IV.  c  33,  sect  % 

re;  Ibid^  sect.  }1.  rc^;  Ibid.  sect.  21.  r«>  Ibid,  aect  1& 

{/)  Ibid,  sect  19.  (g)  Ibid.  Met.  20.  (h)  IbkL  aect.  22. 

(ij  Ibid.  sect.  23.  (j)  Ibid,  s^t  21. 
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i^B  the  roof  of  ny  loch  ooad^  »ailr€o«^  votp 

4rawii  by  four  boraei,  or  eighteen  indiee  n  dnwn  bf  tiro  or 
three  hones.  Every  driver  allowing  the  con^iijior  tbe 
owner,  where  the  dnver  is  not  known  or  cannot  be  &ond, 
being  convicted  by  his  own  oonfessiont  or  the  view  of « justice 
of  the  peace  or  other  magistrate,  or  the  oath  of  ooe  ocdible 
witness,  before  any  justice  of  the  peace,  or  other  nu^iftni^ 
acting  in  and  for  the  county,  city,  town,  or  pbice  where  tk 
offence  is  committed,  forfeits  L.5  for  each  inch  above  die  kiji^ 
aUowed;  and  If  the  driver  be  the  owner,  L.10;  and  ia  defiiolt 
of  payment  of  those  penalties,  the  persm  convicted  ii  tok 
committed  to  the  jail  or  houseof  correction  of  th^nliop&ftfs 
months,  unless  sooner  paid.  Packages  must  be  plsced  oadie 
roof  of  such  coach,  mau,  or  othar  carriage,  so  thatno  paoaifer 
shall  sit  on  them,  under  the  penalty  of  fiOs.  for  each  (wm^ 
be  paid  by  such  passenger,  to  be  recovered  and  applied  »otlMr 
penalties.  The  division  on  the  top  of  the  carriage  allotedh 
luggage,  must  be  distinctly  separated  from  the  rest  of  dietsp 
by  a  railing  or  otherwise.  If  any  driver^  owner,  or  part  o«iiff> 
refose  to  permit  the  carriage  and  luggage  to  be  meMOiollif 
any  justice  of  the  peace,  magistrate,  constable,  surveyor  of  «7 
l^ghway  or  turnpike  road,  inspector  of  oc^iehes,  duly  wAo- 
riaed  by  the  commissioners  of  stamps,  or  passeiigers,  be  foaa^ 
«« the  like  penalty,^  (which  seems  to  be  the  penwy  of  £^  u^ 
mentioned),  to  be  recovered  and  applied  as  after  mcified  (i)- 
Luggage  ma^  be  carried  of  a  greater  h^ght  tW  tf  o  [eet 
from  the  roof,  if  the  top  of  such  lugnge  h^  not  mex^ 
ten  feet  nine  inches  from  the  ground  (oj. 


No  driver  or  owner  of  any  stage  coach  or  carriage, Jn»>^ 
:u^ -4  ^.»^:4  -w.«  i. 7L.  *^  u^ i^  «n  the  n» 


described,  must  permit  aby  lu|^age  to  be  earned  ^^T 
of  it,  if  ite  top  be  more  than  eight  feet  nine  inches  ^T 
groimd,  or  ii  there  be  a  smaller  distance  tjian  finir  ^ 
inches  from  the  centre  of  the  track  of  the  off  ^^>^^  ^ 
centre  of  ^e  track  of  the  near  wheel,  und^  the  t^^'^^ 
L.5  for  each  offence,  to  be  recovered  and  qfipUed  ^  P^^*^ 
for  too  many  outside  passengers  (cj. 

III.    COUNTIKG  AMn  MKASUBIKG. 

If  the  driver  of  an  v  such  coach,  &c.  drawn  by  ^^  ^r^ 
horses,  soflRsr  more  tnan  one  person  on  the  ^^^'^^u^ 
himselfj  or  more  outside  passengers  than  by  ^  '^.  r^  jo. 
or  luggage  higher  than  by  this  act  allowed,  any  outsider 

fm)  ao  Geo.  ML  c  48^  sect,  4.  (hj  Ibli  «ct  »• 

fe)  XbidL  wet.  Z, 
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fuuog&Bj  who  ka9  been  regulatly  booked)  wbo  baa  {Mwj^ 
•ad  wbo  18  trftveUiag  by  lucb  cairiaige,  may  requise  tbe  drivor 
to  itop  atmiy  toll,  and  tbe  toll  eoUecleT  to  count  tbe  paoBeogm^ 
or  maasofe  ttie  luggage ;  aii4  if  die  driTer  nfiise  to  stop,  and 
to  allow  tbe  pasaewffers  and  luggage  to  be  ezaained,  be  fcurfeitf 
IjJi  fer  eacb  rcfosal,  ^nd  if  more  passengers  bave  beencamed^ 
or  bigfaer  luggage,  tban  allowed  by  tbis  act,  be  forfeitt  double 
tlie  penalty  imposed  by  tbis  act  for  sucb  ofienoe,  balf  to  tbe  toil 
peVeetor,  balf  to  the  passenger ;  and  if  any  toll  cdleclor,  ao 
neqaired,  neglect  or  refuse  to  make  such  examination,  be  for^ 
ftitEi'  L.6  for  eacb  oflbnoe,  to  be  recovered  as  other  penalties 
hereby  imposed ;  and  if  any  person  endeavour  to  evade  such 
examination,  by  descending  before  coming  to  the  toU,  and  re^ 
ascending  after  passing  i^,  be  forfeits  L.IO,  to  be  recovered  as 
ptber  penalties  hereby  imposed  (a).    (See  sect  Height,  &&  of 

XV.  Leaving  uoasEs,  ekdangebikg,  delaying,  bk- 

BBIZLIMO,  INSULTING,  0VEBCHAB6ING,  FIBING,  && 

If  the  driver  of  any  sudi  coach,  &c.  stopping  at  anv  place 
where  assistance  can  be  procured,  quit  bis  horses,  or  tne  box, 
before  a  proper  person  hold  tbe  fore  horses^  or  if  sucb  person 
quit  actual  noU  of  the  bosses  before  the  driver  return  to  bis 
box,  or  befove  the  poet-boy  wbo  rides  one  of  the  horses  be  again 
mounted,  and  have  in  bis  hands  tbe  reins  which  guide  those 
horses,  such  driver  or  person,  oq  conviction  by  confession,  tbe 
view  of  a  justioe  or  other  ma^strate,  or  the  oath  of  one  credi- 
ble witness,  before  any  justice  or  other  magistrate  of  the  plaoe^ 
forfeits  no^  iqore  than  L.5,  nor  less  tban  lOs.  for  each  offenoew 
Hackney*  coaches  drawn  I^  two  horses  are  excepted  (b). 

If  tbe  driver  of  any  such  coach,  mail-coach,  or  other  car* 
riagp,  above  described,  or  the  person  acting  as  guard,  by  mis. 
eomtect,  endanger  the  ssfety  of  the  passengers  or  their  proper* 
ty,  or  4o  opt  give  due  care  to  any  property  entrusted  to  them ; 
or  if  the  Ariver  of  any  mail-coach,  or  any  guard,  wilfully  lose 
time,  so  as  to  retard  the  mail ;  or  if  the  driver  of  any  mail* 
coach  do  not  convey  tbe  mails  at  the  speed  prescribed  bf  tbe 
postmaste^general,  unavoidable  accidents  excepted ;  qr  if  the 
3Mw  or  guard  ef  such  coach,  fcc.  do  not  duly  account  to  bia 
employers,  or  those  antboriied  by  them,  for  money  received  for 
•on^^  fanen^er.  or  pv9«I<;  Buoh  driver  or  gLd,  on  €011^ 
viction  by  confession,  the  view  of  a  justice  (in  any  case  appli«> 
cable  thereto)  or  the  oath  of  one  credible  witness,  before  any 

(•J  M  Geo*  lU.  e.  49>  stct  14.  (bj  Ibid,  ^ect  la 
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iiislice  or  other  nuigiBtrate  of  the  place,  SnUto  not  moie  tlm 
JL.10,  nor  lets  than  L^,  fiur  erery  oflfeiK^  and  mint  letmnthe 
money  embended ;  and,  in  case  of  non-payment,  naj»  hjT  aidb 
justice,  &c  be  conunitted  to  the  jaQ  or  nouae  rf  comctua  d 
the  pUce,  for  not  more  than  six  montha,  nor  less  than  thne 
months,  at  his  discretion  (a).    And,  by  a  later  act,  it  ii  po- 
vided,  in  extension  of  the  preoedii^  enactment  in  xeferaioe  to 
coachmen,  &c.  endangering  passengers,  that,  if  the  coadimo, 
guard,  or  other  person  havmg  the  care  of  any  such  ooid, 
maiLcoach,  or  other  carrii^  before  referred  to,  or  empl0]|d 
about  it,  do,  **  by  intoxication,  or  wanton  and  furioos  dii^ 
<*  in^,  or  any  other  wilfid  misconduct  on  the  public  hif^snj, 
**  injure  or  endanger  any  person  or  persona  whatever  in  m^  ' 
*<  h^,  or  thar  life  or  lives,  umbs,  or  property,^  the  oiftoder  i^ 
for  every  offence,  to  be  liable  to  the  same  penalty,  to  be  Md,  I 
mitigated,  and  applied,  in  the  same  manner  as  has  just  bea  f 
mentioned  (b).    (See  sect.  Criminal  Prosecutions  for  inju;  to 
passengers.) 

If  the  driyer  or  guard  of  any  such  coach,  or  other  amp, 
insult  any  passenger,  or  exact  more  than  the  sum  to  wUchlie 
is  entitled,  ne  forfeits,  on  conviction  by  confession,  or  oath  of 
one  credible  witness,  before  any  justice  or  odier  magistnte  of 
the  place,  not  more  than  40s.  nor  less  than  58. :  an^  so  o^ 
payment,  may  be  committed  to  the  jail  or  house  ef  caRecooo 
of  the  place,  for  not  more  than  one  month,  nor  less  thso  that 
days,  at  the  discretion  of  the  judge  (c). 

If  the  coachman,  or  person  having  ibe  care  otuBiycom 
mail'Coach,  or  other  carriage  before  described,  permit  spy  other 
person  to  drive  it,  without  the  consent  of  a  prapridtfi  ^ 
against  the  consent  of  the  passengers,  or  quit  the  box  without 
reasonable  occasion,  or  for  longer  time  than  necessary  (aUHWgo 
the  reins  be  io  the  hands  of  the  passenger  on  tne  box)  ^ 
if,  by  furiously  driving,  or  any  negligence  or  miscooduct»  be 
overturn  the  carriage,  or  endanger  the  persons  or  fnfextj^ 
the  passengers,  or  the  property  of  the  owners,  for  evenr  viA 
oflRence  he  forfeits  not  more  than  L.10,  nor  leas  than  1-^  ^ 
be  recovered  and  applied  as  other  penalties  by  this  act  (dh 

The  |(uard  of  any  such  coach,  or  maiLcoach,  firing  o»  '^ 
arms  while  such  coach  is  on  the  road,  or  in  any  town,  excqpt 
for  the  defence  of  it  or  of  the  passengers,  forfeits  foresdi^ 
fence  L.5,  to  be  recovered  and  applied  as  other  peasto  >9 
this  act  (€j, 

(a)  60  Gea  III.  c  48,  sect  1 1.  (b)  3  Geo.  1 V.  c  W,  •«»•  1^' 

(ej  50  Geo.  Ill,  c.  48,  iect.  12.  (dj  Ibid,  aeft  !»• 

(ej  Ibid.  aect.  1& 
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V.    CONXIVINO. 

If  ftny  person  receive  money  for  conniving  al  any  offence 
prohibited  by  this  act,  on  conviction  before  one  justice  or  other 
xnM(istrate  above  mentioned,  he  forfeits  L.60  for  each  offimce ; 
ancC  in  default  (i£  payment,  is  to  be  committed  to  any  house 
of  oorrection,  not  exceeding  three  months,  nor  less  than  one 
month  (a). 

VI.  Pbockoues,  okkebal  penalty,  kc 
Leaving  the  original  summons,  or  a  copy  of  it,  with  the 
known  or  acting  book-keeper  of  the  coach,  &c.  in  any  place 
through  which  it  passes,  is  sufficient  service  against  the  driver 
or  owner  complained  upon  (b). 

.  Where  any  nenalty  imposed  by  this  act  is  recoverable  before 
one  lustioe  of  the  peace,  or  other  magistrate,  as  before  mention- 
ed, he  is  to  administer  an  oath ;  and,  on  proof  of  the  offence, 
is  to  give  judgment  for  the  penalty,  and  for  the  reasonable  ex- 
penoes  of  the  prosecution :  and  if  they  be  not  paid,  he  is  to 
commit  the  person  convicted  to  the  common  jail  or  house  of 
correction  of  the  place,  not  exceeding  three  months,  nor  less 
than  one,  at  his  discretion,  unless  such  person  enter  into  the 
recognisance  after  mentioned  (cj. 

It  any  person  commit  any  offence  against  this  act,  for  which 
no  specific  penalties  have  been  provided,  he  forfeits  not  more 
than  L.IO,  nor  less  than  50s.  on  conviction,  on  the  oath  of  one 
credible  witness,  before  any  justice  of  the  peace  or  other  magis- 
trate  acting  in,  and  for  the  county,  dtv,  town,  or  place  where 
the  offence  was  committed,  or  for  any  place  in  which  the  offend- 
er is  actually  present ;  and  in  default  of  payment,  the  oflend- 
er,  for  every  (mence,  is  to  be  committed  to  the  common  jail  or 
house  of  correction  of  the  place  where  the  offence  was  commit- 
ted, or  where  he  is  actually  present  (as  the  case  may  be)  not 
exceeding  three  months,  nor  less  than  five  days  (d). 

The  judge,  if  he  see  cause,  may  mitigate  any  penalty  to  a 
sum  not  exceeding  one-half,  over  and  above  all  reasonable  ex- 
peuces  of  the  prosecution ;  and  one-half  of  the  sum  imposed 
as  penalty,  with  the  expences,  is  to  be  paid  to  the  informer 
(except  where  specially  provided  otherwise)  the  other  half 
to  the  trustees  of  the  roads  of  the  place  where  the  oflencc  is 
committed,  who  are  required,  in  consideration  thereof,  to 
direct  their  surveyors  to  watch  over  the  due  execution  of  this 
act  (ej^ 

(•)  50  Geo.  III.  c.  48,  sect.  80.  (h)  Ibid.  sect.  9. 

(c)  lUd.  sect  le.  (d)  Ibid,  sect  19.  (4)  Ibid,  sect  17. 
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Prosecutions  must  be  tommetieed  irithin  fourteoi  dm  iftff 
die  ofieiice ;  and  there  can  be  but  one  tecovetv  ftf  toe  aane 
oflencei  except  where  the  oimer  is  required  to  baTe  Ui  ntiiw 
or  sign  painted  on  the  coach,  and  to  preserve  the  sude  legibfe: 
in  which  case,  the  prosecution  may  be  commenced  at  sDjtine,' 
and  a  neglect  to  remedy  the  defect  for  one  month  is  toaidmi 
a  new  offence  (a). 

.  Forms  of  proceeding  are  given  in  the  act.  In  Scotlaiui,  the 
forms  usual  in  summary  proceedings  before  justeces  may  be 
used.  No  objection  for  want  of  form  is  to  be  admitted.  Tie 
conviction  is  to  be  final,  unless  appealed  fiom  within  fimrteci 
days,  as  after  mentioned  (b). 

The  person  convicted,  who  enters  into  a  reoogmsance,  »i* 
one  sttflkient  security,  bdfore  the  judge  convicting  bitty  dut 
he  shall  appear  at  the  next  quarter  sessions  of  the  plsoerfom- 
viction,  and  dbide  the  final  order  of  that  court,  may  sppeil  10 
those  quarter  sessions ;  who,  upon  hearing  the  q^pesl,  aieiD* 
ally  to  dispose  of  it,  and  to  award  such  expences  to  thepnw- 
cutor  or  appdUmt  as  they  may  see  j^^opor ;  and  their  judgoK^ 
b  final  and  conclusive  (c). 

If  any  constable,  or  other  peace  officer,  refuse  or  oegte*^ 
execute  any  warrant  granted  by  any  justice  of  the  peice, « 
other  magistrate,  under  this  act,  ou  conviction,  before  emp- 
tied or  magistrate  of  the  place,  by  confession,  or  osth  of  f^ 
witness,  he  forfeits  L.5  for  each  offence ;  and  if  he  ^J'"^ 
mediately  pay  or  secure  this  penalty,  he  may  be  cominitted  17 
the  judge  to  the  jail  or  house  of  correction  of  the  phu^9  ^^ 
time  not  exceeding  one  month,  unless  the  penalty  be  loooer 
paid  (d).  . 

For  the  penalty,  procedure,  fcc.  in  the  case  of  stage  coacW 
drawn  by  one  horse  or  mule,  see  sect.  Number  of  Psflsenj^ 

VII.  Criminal  prosecutions  roa  inji'by  to  pAsasupt'* 

Drivers  of  stage  coaches  or  carriages  who  occBtion  io$a&vjS 

or  other  injury  to  passengers,  by  furious  driving  or  ^'*r,  ^J! 

conduct,  are  declared  guilty  of  a  misdemeanor,  and  puiusM^^ 


by  fine  and  imprisonment.     This  provision  does  not  *^^"?v^ 
hackney  coaches  drawn  bv  two  horses  and  not  f^J^  ^  ^ 
as  stage  coaches  (e).   All  such  offences  are  punishaUe  at  ^ 
mon  law  in  Scotland.  j 

Justices  seem  competent  to  punish  jmore  venial  owbs^ 
this  description,  and  may  prepare  more  aggravated  ^*^.^\ 
trial  before  a  court  of  more  extensive  powers.  (Sec  Jrf^^  ^  '' 

(a)  so  Geo.  III.  c  48,  tect.  «.  (h)  Ibid.  sect.  H 

(e)  Ibicl  Met  2S.  (^)  Ibid.  sect.  1). 

(€)  1  Geo.  IV.  c  4. 
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Bee  H^waySj  4*^.  sect.  Preeervitig  Otdet.-^LocoAon.— 
NaukP^  ^^c.'^DamageSy  sect.  Delict  or  n^lect  of  duty  by  ser- 
▼ant 


SUBMISSION. 


A  siTBMittioM  is  a  ocmtnict,  by  which  parties^  haring  debate- 
able  righti  or  daiins,  refer  their  diffierence  to  the  final  deter* 
np?ifit«^»p  of  one  or  more  arbitete  (a). 

Am  aibitefa  hare  no  power  of  jnrudiction,  if  witneesee  refiuie 
to  delpoae  before  Aem^  or  poeseaion  of  writings  to  prodace 
them,  application  most  be  made  to  the  Court  rf  Session  (b)^ 
er  to  die  judge  ordinary  of  the  bounds  (c).  For  the  same 
reaaon,  if  either  of  the  submitters  refuse  to  implement  the  de» 
cree-arUtral,  action  for  implement  of  it  must  be  brought  before 
^  iud^  competent  (dj^  which  justioes  seem  to  be  under  the 
smsil  debt  act ;  bat  if  pnties  have  consented  to  registration  of 
the  decree  for  execution  (whidi  is  not  competent  in  the  books 
of  juscioes)  disgrace  may  pass  on  this  constructive  decree  (e). 

The  decreet^aibitral,  though  erroneous,  is  conclusive  of  the 
question,  onkss  reduced  in  the  Court  of  Session,  for  corrup- 
tion, bribery,  or  folsdiood  (/>.    (See  TrofuactUm.) 
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Ant  one  justice  of  the  peace  may,  by  warrant,  bring  before 
him  those  ^  who,  to  any  one  or  more  of  our  people,  concemii^ 
**  their  bodies,  or  the  firing  of  their  houses,  have  used  threats,^ 
and  lay  them  under  surety  of  the  peace  fg).  He  may  also, 
on  comphnnt  of  any  person  threatened,  imd  fearing  to  be 
wronged,  and  on  oatn  by  such  person  that  he  has  just  cause  of 
fear,  lay  the  person  complained  of  under  surety  of  the  peace, 
in  a  smtaUe  f^nidty  (h).    Although  no  persoh  eomplaui,  if 

r«  ^  JMdne,  iv.  3.  SO.  fij  XUd.  SI. 
re  J  Hanrey,  petitioner,  eth  Jul/  182S. 

fdj  Enkine,  iv.  3.  91.                     (ej  Ibid.  ffj  Ibid.  8^.  ^ 

(g)  CommiflsloQ  of  the  peace  (See  JtuOeetj,  (kj  ISSl,  c  3& 
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the  jttsdoe  be  crcdiUy  infenuedl  of  mppemtmux  cf  tnoUeb 
tween  pardes,  he  may  bind  them  to  the  peace  in  the  aooeMB- 
ner,  unless  they  declare  upon  their  consciences  tbit  w&a 
of  Uiem  bears  any  grudge  to  the  other  (a).  But  it  isbete 
that  there  should  be  a  oomplainer.  (See  ParSei,  lect  tm 
ctttor. — Process^  sect  Criminal.) 

In  case  of  an  affray  having  actually  commenced,  or  in  cv 
of  violent  threats  of  immediate  mischief  in  his  pretenoe,  (k 
justice  may,  himself,  instantly  apprehend  the  ddrnqnat,  i  ^ 
cause  others  to  do  so  by  verbal  instructions  to  that  eAd  (Ij. 

The  period  fat  which  a  person  may  be  reqnbed  toimd»» 
is  discretionary.  But,  in  a  late  case,  in  which  a  hiibtfi 
borough  had  committed  a  person  till  he  should  find  catti. 
**  to  abstain  from  any  such  breach  of  the  peace  or  gocdak 
**  in  time  to  earned  the  Court  of  Justtcutiy  expreMdnr 
strong  opinions  that  there  is  no  authority  in  the  lav  of  Sei 
land  for  demanding  such  caution  for  so  long  a  period;  lalAi 
the  period  should,  in  no  case,  exceed  a  &w  yean  fcj.  Iti 
usually  for  one,  two,  or  three  years,  and  somedmes  fbororfi* 
years.  The  period  runs  from  the  date  of  the  senteaoe,  orta 
the  date  of  the  ex|Hxy  of  the  imprisonment  directly  ts^s*^ 
where  such  punishment  has  been  imposed. 

Where  the  person  ordained  to  find  this  surety  fsib  to^ 
a  suflScient  cautioaer  to  the  amount  xeipiifed,  he  nuy  kn* 
stantly  comn^itted  to  prison,  and  detained  till  hefiad  w/«> 
But  where  he  cannot  find  it  during  the  imiod  fi>r  vfakhKi 
ordained  to  find  it,  he  is  entitled,  on  expiry  of  thstpeiM.^ 
be  liberated  (e).  No  person  can  be  fined  for  not  giviogesKM" 
to  keep  the  peace ;  the  only  course  is  commitment  (/)• 

The  bond  of  surety  should  bear  the  name  and  idff'^ 
both  of  the  principal  and  of  the  cautioner ;  and  sbould  ta^ 
be  for  keeping,  the  peace.     It  should  be  kept  by  the /"^ 
and  delivered  to  the  clerk  of  the  peace  at  the  next  scssiobs, 
be  kept  and  registered  by  him  (g).  ^ 

The  penalty  in  the  bond  is  forfeited,  i^'^l^.P^'^'*^ 
before  toe  justices  to  have  been  afterwards  guilty  ^^f^u 
lence  to  another,,  either  by  himself  or  by  <«e»  ^^^'^^^^ 
him;  or  of  any  other  breach  of  the  peace,  to  the  tcnora*"? 
of  the  people  (hj. 

(a)  1661,  e.  38.  (b)  Hume,  &  7^ 

fej  Binny  against  Davidson,  84th  December  18i3» 

r<f;  1661,  c.  38 — Commiasion  of  the  Peace.  .      ^^^^m, 

(e)  Petitleii,  Thomaa  Thomson,  15th  Nov.  1815,  J««^<*Tj!r?flA» 

(f)  Justices  of  Peace  of  Wigton  against  Martin,  9th  Nor-  iTW  t' 
fg;  1661,  c.  Se.  ^  r*>;  Burn,  WW  Supet;  « J^** 
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IVhen  a  penon^s  cautioner  proves  insafBcient,  or  when  a  per* 
son  is  convicted,  in  coarse  or  law,  of  having  broken  a  prior^ 
surety  of  the  peace,  he  may  be  put  under  surety  again^ 

FOEMS  OF  PBOCESDINGS.^ 

1*  PeHtion* 

<<  Unto  the  honourable  his  Majesty^s  justices  of  the  peace  for 

<*  the  coun^  of  M. 

<<  The  petition  of  A  B,  procurator-fiscal  of  court,  for  the 

<<  public  interest, 

<<  Humbly  sheweth, 

*<  That  the  petitioner  has  received  infixrmatiott,  and  has  lea- 
<<  son  to  believe  that  C  D  and  £  F"  [design  them]  «<  bear  such 
<<  malice  and  resentment  against  each  other,  that  there  is  cause 
«<  to  apprehend  their  being  guilty  of  a  breach  of  the  peace;  in 
<«  so  fiff  as^  [mention  shorUy  the  in&zmation  received,  or  as 
the  case  may  be.] 

<<  May  it  therefinre  please  your  honours  to  gnmt  warrant  to 
'<  bring  the  said  C  D  and  E  F  before  you  for  ezamina- 
<<  tton  \  and,  thereafter,  to  grant  warrant  for  committing 
<<  them  to  the  tolbooth  of  ,  till  they  shall  find 

^  caution,  acted  in  your  honors  books,  to  keep  the  peace^ 
[or  as  the  case  may  be.] 

«AB,  P.Fr 

2.  Warrant  io  arrest* 

[Plaee  and  date.]  <<  The  justice,  having  considered  this 
<<  petition,  grants  warrant  to  constables^  [or  as  the  case  may 
be]  *<  to  apprehend  the  said  C  D  and  £  F,  and  to  bring  them 
<*  before  any  of  the  said  justices  for  examination. 

«  G  H,  J.  P. 


^  ., 


[Where  the  delay  of  waiting  for  an  application  by  the  pro- 
carator-fiscal  may  be  attended  with  any  material  risk  of  the 
prties  committing  a  breach  of  the  peace  in  the  mean  time,  a 
jttBtioe  may  of  his  own  motion  grant  warrant  to  arrest  in  suck 
terms  as  the  following.] 

Kk 


«<  SVlieieat  O  H,  one  rf  tk  Mijaifcy^^  jiirtcw  ^  -tbepeioe 
<<  Cor  Ae  coonty  «f  M,  hM««cmiediiilbrai»tiQii«  andliaBnea- 
<<  Mm  to  bdievs*''  &c.  [m  Bbamt]  «<4he  mi  joiriice  hcidy 
M  grants  warrant,^  fcc  [as  above.] 

^  Compeared  C  D^  [design  him]  '<  who  being  eramined  bj 
**  ^be  justioe,  declaies^  &c.  £to  be  subscnbed  by  him  and  the 
jusdce.] 

«  Compeared  E  F,"  &c. 

[The  dedarations  are  written  on  aepftrate  papen-3 

4.  Order  iojind  suire^ 

»  mie  jvstioe  liawig  jewnjedffan^ilwaiMii^AeJfaqguiiy 
^  petition,  and  )banyig  jeonsideBei  aha  dadantuas  flf  the  astf 
4<«'Daiid(EF;  jnceapeet  of  the  iwata  afaittui  Ay  <h»," 
{>Tas«lhe  ease  «iay  be]  «« ipranls^anMNiii  im  oomtakimr  for  ai 
Ae^caae  nay  be^  ^^4o  commit  ibcm  firiaaBan  sriUina  ik  Sol- 
<<  booth  of  y  the  keepers  ^eaeof  we  horaty 

<<  ordered  to  receive  and  detain  them,  until  th^  find  swffideiit 
^<eantkn  acted  in  ijhe  jnalice  irf  panDeceowCboska  of  M,  that 
'^ithey^wiH  keep  the  pcMe  for  fiNon  this  dajte,  vnder 

«<  ibe  penally  of  jpowdsfMliilg^Eor^a  Ihecase 

[-Sometianes,  upon  considering  a  compkint  and  inflicting 
punishment,  the  justices]  **  farther  decern  and  ordain  the  said 
*<  C  D,  defender,  to  ind  sofficicait  ^ution  acted  in  the  jns- 
**  tice  of  peace  court  books  of  M,  to  keep  the  peace  fin- 
^       ftoB  ibis  date""  tor  <«  far  Aom  llie  wpify  of 

^  Ae  term  of  his  imprisonment  oontained  m  thia  aeaiaeaiDe^ 
^andilhatunderthenenally  of  ^anAgraaf 

^<  warrant  to  conslmes  to  imprison  Uas  in  the  'fir^lhwah  of 
*^  ,  the  keepers  whereof  are  hereby  cadered 

*^  to  receive  and  detain  him  tul  he  find  such  caution.^ 

«  J  K,  y.  pr 
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HThtf  is inllie same  form  as b«U ;  a  sUghj;  ;»Ueratioa.ody^ 
being  necesavy  on  ao^ount  cf  the  djifierence  4)f  the  object.] 
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SCKJETY  i^OR  THE  GOt)D  BEHAVIOUR. 

Twf  %pM9  Ui  its  general  nature  with  Swrety  tfthe  Peace^ 
Vnt  jtt  nuw  «iK$6nsivet  aod  csiapBebeods  it 

Tbe||e«^  Scots  slatuAes  jiiec^  that  when  <<  axqr  susni^ 
^  Clous  pPWOPf,  who  we  night  jralkeis^  (t.  e.  who  sleep  in  tLe 
4mf%  wA  nialj^  in  the  night)  ^<  and  cannot  ^re  a  good  account 
<<  of  thepMlbre^"*  ire  bKNi;|ght  hefinre  a  justice,  he  shall  <urdain 
ihem  to  find  oiiitien  for  their  good  bebavioiur ;  and,  if  they  do. 
not,  -AaU  Gomniit  them  to  fpson  (a).  The  sunpicioni  however^ 
must  not  be  causeless,  but  resting  on  probable  grounds  (b).^ 
S^qpieiotts  nJigbt^wa&epiB  are  4esmbQd  \ff  the  English  authors 
to  he  lught-wjjkers  who  ane  suspected  to  be  pilferers^  or  otheih 
wise  l&e  to  disturb  4>e  peaee,  or  who  #ve  persons  4if  ill  beh»« 
Tiour*  or  of  evil  fime  or  iwort  genctnUy,  or  who  he^  com*, 
panv  wkh  aiqr  such)  or  with  mf  suspicious  persons  m  the 
nignt ;  or  who  are  eves4)DQnperq,  that  is,  who  at  night  listen, 
about  the  doors  or  windows,  or  under  the  eves  of  wuses,  to 
hearken  after  djiscourse,  and  raise  mischieyous  tales ;  or  who 
throw  men^s  carts,  gates,  or  the  like,  into  ponds,  or  conuniit 
other  outrages  or  nusdemeanours  in  the  night  (a).  An  old 
English  statute,  which,  as  it  concerns  the  peace,  is  perhaps 
communicated  to  Scotland  (d)^  directs  justices  to  <<  take  of 
**  all  them  who  be  not  of  good  £ua^  where  they  shall  be  found, 
<^  sufficient  surety  and  mainprise  of  their  good  behaviour  to- 
*^  wards  the  King  and  his  people"^  (e).  As  the  extension  of 
this  act  to  Scotland,  however,  is  doubtfiil,  and  as  the  English 
authorities  are  much  divided  as  to  what  shall  constitute  ^*  not 

(M)  16t7,  c  a — ^USU  c  88,  sect  Imtzvotknis  to  ConiteUsik 
(h)  WiUiams*  Justice,  Arrest—Lord  Raymond,  u.  ISOl. 
(e)  Dalton — ^WiUiams*  Jtiotice.  Suxety  £xr  the  Good  Behaviour.— 
Burn*s  Justice,  Evcs-droppeES.  (d)  6  Anne,  c.  0. 

(9)  34  Edward  UL  c  1. 
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f^  of  good  fiune^  (a)f  it  stfenn  suiBtient  to  lunre  mentioned  it, 
with  this  caution.  The  commission  of  the  peace  dvecte  any 
one  justice  to  exact  either  surety  of  the  peace,  or  for  the  good 
behaviour,  from  **  those  who,  to  any  one  or  more  of  oar 
**  people,  concerning  their  bodies,  or  the  firing  of  their  hooaes, 
^  nave  used  threat^  (b).  Some  statutes,  with  regsrd  to  cer- 
tain  offences,  specially  appoint  that  persons  convicted  siian  be 
laid  under  surety  for  good  behaviour.  Sometimes,  at  oommon 
law,  an  order  to  find  such  surety  makes  part  of  the  judgment 
upon  a  person  convicted  of  a  punishable  oflfence  against  public 
decorum  and  comfort 

This  surety  is  forfeited  by  any  thing  which  infers  a  finfia- 
tnre  of  surety  of  the  peace;  also,  mr  seditious  words;  by 
words  of  heat,  as  knave,  rascal,  liar,  cunnkard,  wh&t  used  to 
a  justice  of  the  peace  in  the  execution  of  his  office,  bmt  noc, 
in  general,  when  used  to  a  private  person ;  by  going  snacd 
witn  great  numbers,  to  the  terror  of  the  people ;  by  beti^ 
gmlty  of  any  misdemeanour,  intended  to  be  prevented  l^  sodi 
surety ;  by  being  again  gnilty  of  an  oflence  tor  whkii  das 
surety  has  been  properly  exacted ;  but  not  for  bareiw  giving 
cause  of  suspicion  of  what  perhaps  may  never  actually  nwppea ; 
nor  for  many  suspidous  CI]^cumstances,  finr  whieh  it  may  be 
exacted  (c}. 

A  justice  cannot  be  too  cautious  with  regard  te^this  surety. 
^  It  IS  become  difficult,^  sajrs  Dr  Bum,  <»  to  define  how  far 
*^  it  shall  extend,  and  when  it  shall  slop.^  There  axe  doubts 
as  to  several  cases,  whether  it  may  be  exacted  in  such,  or  for- 
feited  in  sud.  And  unless  the  case  be  either  pointed  em  by 
,  statute,  or  laid  down  by  g|o6d  authority,  and  supported  by  na- 
tund  justice,  and  not  resting  merelv  upon  vague  rumcmrs  and 
suspicions,  perhaps  a  magistrate  will  hesitate  in  requiring  this 
surety. 

See  Surety  of  the  Peace.^^Laviborrows. 


TACK. 


Justices  of  the  Peace  seem  competent,  under  tbe  small 
debt  act,  to  actions  for  rent,  or  other  pecuniary  clmma  arising 

(a)  See  Barn,  Surety  for  the  Good  Beluivlour. 

(b)  CommlMioD,  fint  assignment  (see  JiuHen  ftfik$  Peace}. 
(e)  Burn,  Surety  for  the  Good  Beh«TiourH-.WiUiun8»  IMd. 
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from  tacks,  wbeie  the  rigbt  to  the  lancb  or  tenements  them- 
selves is  not  questioned*  (See  SnuM  Debt  Aci^  sect.  Causes 
Competent.)  But  as  the  principal  actions  with  regard  to  tacks, 
e.  g.  sequestrations  and  zemoyings,  are  not  competent  before 
them,  and  as  questions  under  the  small  debt  act  occur  only  in 
leases  of  inconsiderable  sulgects,  the  terms  of  which  are  com- 
monly simple,  a  very  few  {^neral  remarks  will  suiBce.     .    . 

A  tack,  or  lease,  is  a  contract  of  location,  by  which  the  use 
of  land,  or  any  other  immoveable  sulgect,  is  set  to  the  lessee  or 
tacksman,  in  consideration  of  a  determinate  rent  or  duty,  to 
be  paid  or  performed  to  the  lessor  or  landlord,  either  in  money, 
the  fruits  of  the  ground,  or  services  (a).  The  essence  of  it 
consists  in  the  subject  to  be  let,  the  term  of  posses^on^  and  the 
rent ;  all  of  which  must  be  fij^ed  by  the  parties. 

I.   FOBMATIOK. 

Where  the  tack  is  to  be  for  a  period  not  exceeding  one  year, 
it  may  be  verbal  (b) ;  and  admits  of  proof  by  witnesses.  If 
the  parties  have  communed  verbally  for  a  tract  of  years,  the 
landlord  seems  not  to  be  bound  to  give  possession,  nor  the 
tenant  to  enter,  even  for  one  year  {c)^  as  the  terms  of  a  long 
lease  are  generally  very  difierent  from  those  of  a  lease  for  a 

£ear.  A  verbal  communing  for  one  year  is  not  binding  till  it 
e  reduced  into  writing,  if  parties  have  agreed  that  that  should 
be  done.  A  verbal  agreement,  during  the  first  year,  for  s 
second,  is  binding. 

Where  the  lease  is  for  move  years  than  one,  it  must  be  in 
writing  (d).  Possession  does  not  render  a  verbal  tack  for  a 
term  dT  years  binding.  The  tenant  may  be  removed  at  the 
end  of  any  year,  upon  due  warning  (e).  When  so  removed, 
he  must  pay  rent  at  the  rate  fixed.  Even  improvements  in  the 
way  of  better  culture  and  management,  if  of  an  ordinary  nature, 
are  not  sufficient  to  render  it  binding ;  but  it  is  otherwise,  if 
the  improvements  be  of  a  more  extensive  nature,  such  as  are 
referable  only  to  a  bargain  for  a  term  of  years ;  for  these  should 
not  have  been  permitted,  unless  the  bargain  were  to  be  im- 
plemented ;  or  if  a  grassum  have  been  given  (f).  But  it 
appears  that  even  in  such  circumstances,  a  tack  for  a  term  of 
years  cannot  be  proved  by  witnesses  (g).    Where  the  writing 

(a)  Enkine,  ii  6.  20.  (h)  Ibid.  30. 

(e)  Stair,  ii.  9.  4 — ^Bankton,  IL  9.  S.  (d)  Enkine,  iL  &  Sa 
(9\  Keith  against  Johnston,  16th  Julj  103S,  Durie— .Stewart  against 

Leith,  26th  November  1766. — Buchannan  against  Baird,  15th  Ileoember 
1773. 

(f)  Macrorie  against  Macwhirter  and  Gray,  18th  December  1810» 

(g)  Neil  against  Earl  of  Csssillis,  2ad  November  1610. 
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m  to  giw  pofMnnv  ^  BMMt  be'  fc^ilw  aflA  pl<ulMliv< 
paid  signed  bf  bofk  ptfties,    It  seBMi  t«r  be  the 


feBDdency  pf  the  decifloiu,(li«t  poMMfen  Atte  awtfjr 
tion  from  infbfioalky,  if  tke  eMttfttils  irerir  lieer. 
paef  be  entered  uito  by  »  migri^e  (N' ttMMMdsA  ("&>      It  is 
jvndered  void  by  firaHKl,  or  by  evfer  In  ai^  ef  dMr  eeeeiitialB. 
For  TacU  RdQcalkm%  bm  wet  T^nriiwieii. 

II.  OnuGATiom. 

1.  Of  Landlord, 

The  landlord  must  put  the  tenant  info  posserisum  at  tbe 
gtipulated  or  understood  term.  Whitsunday  Clegylly  15th 
May  (c)  )  is  the  usual  term  in  leases  of  bouses,  and  in  pas* 
ture  farms.  The  separation  of  the  crop  is  the  common  tens 
in  arable  &rms.  Martimnas  (Ugatty  11th  Noyember  (d)  )  is 
aometimes  observed  as  a  term.  The  usual  clause  in  \aaaa 
comprehending  both  araUe  and  pasture  land  is,  that  the  tenua 
phall  enter  to  the  houses  and  grass  at  Whitsunday,  and  to  the 
arable  land  at  the  peparatipn  cf  t^^e  cpp.  If  the  lan^oid 
in  putting  th^  tenant  duly  in  possession,  he  is  liaUe  in  da 
ges  \  which  the  tenant  may  d^uct  from  th^  rent. 

Hp  is  bound  to  df^Hver  the  subject  ui  sufficient  tenant 
^nditipn  (e^. 

In  a  l^ase  of  lands,  he  ia  only  bound  (fiuling  special  wg. 
inent)  to  ghre  possession  such  as  may  enable  the  tenant  |o  resp 
|he  yearly  fruits  which  ^pring  up  from  the  surface ;  not  grow- 
inj;  timber,  coal,  9(c  (/). 

(a)  Macfkrlane  against  Gnere,  28d  Mar  17001 

r6>,£nkiiie,  U.  6.  21. 

(o)  Wfaitnmdaj  is,  by  les^  c.  94  (dedmtory  of  ieBe»  e.  ail>fi»dta 

15tli  May  in  a4  civil  respects.    Martinmas  is  11th  November.    By  24 

Geo.  II.  Ok  23,  an  error  of' eleven  days,  which  had  crept  into  the  style  or 

eompototion  of  time,  fai  rectified  by  striking  out  those  eleven  chrjs^  and 

■■laBa  an  alteiHfekm  os  tbe  leap  ye^)  and  a  general  priadflt is  IsM 

iawOy  that  whatever  o^ight  ta  take  f  laca  on  a  time  depeMing  on  a  fisid 

day  of  apy  mpnth,  shall  take  phK^e  on  the  same  fioiRmd/ dky  aa  fisiwriy. 

There  ar6  some  e^ccepdons,  that  ceitain  Udngs  shatt  take  pbbce  sn  the  same 

a«rM^dayi  as  formerly,  thai  is,  'rf^en  asawwal  days  late*.    Theanlyefr 

acpliwi  yejiMPdlng  teases  ia»  that  theameiwliwtf  days  Aril  ha  nbaaifed  fcg 

{Mayment  (^renfi  eptxy,  and  removal,  under  leases  entered  into  be&re  14th 

pkptember  VlfSSU    Xn  many  parts  of  th^  country,  however.  Old  Whitsunb 

day,  26th  Mav,  and  Old  Marti^mias,'  2Sd  November,  are  still  obaerved  hi 

leases  bpth  of  hoids  and  of  dweUing4iovsea,  entered  qito  alace  1792.    But 

it  &«■  been  ibundf  (Stewart  acaipst  £ai{  of  Cassilti)^  nst  Deeember  191 R 

thai,  even  in  ^^ose  parts  of  tne  country,  the  new  terms  should  be  observfd, 

tn  questions  between  buyer  and  seUer;  as  to  oa^ment  of  prite  or  inCoesL 

With  rmrd  to  the  addition  pf  a  tFelfth  day  for  old  style,  see  FifM^  sect, 

^mon,  Mote.  (d)  See  preceoing  note. 

(€}  Erskine,  ii  e.  39,  4^  (fj  Ibid.  J9& 


519 


' Htf ir oMlenUod tb wmmdhimamv$ nglmfaj^;  $n  that,  V 
%lekiMbei«waMwilfloM  deftetof  fate ngltt^  hem  Kableu 

Be  i»bo«]id^iid»  idMMn]i%  to  iajuie  tbt  twuoilf!^  ciija3iiaiait 

he  is  liable  in  damages,  if  the  evil  consequences  of  the  opr»k 
ticn  tmAt  how  been  hteaea^  But  a  uigiit  ineonrlsBieaicy, 
m-  di8iriBrantatte»  is:  nor  to  be'ivgudbd:  (b).  If  the  mjigta^  fa»re 
been  tolallgp  diatwiyidy  widbMit  tlie  iKuUot&H  fiwi*^  a0,  dm 
b^use  iUHSagv  no  ventf  is  itae(e).  Instteh  a  eais^  the  landlord 
18  not  bomd  to  bniM  a  new  house.  Where  the  deMnistimi  has 
heat  puABlkf  if  Tory  trifliiigv  no  dedbotion*  ia  made;:  if  moi^ 
conamamblt,  some ;  in  vmy  siroiig  cases,  the  lease  nttar  coao 
to  an. end.  Vthsfe  »fi»n^  houaeliaa  been  lumt,  or  ooienriBt 
materiaihr  injwed,  iwithont  bfaone  o«the  tenant^s  futy  the  loss 
fdls  on.  itie  aia<ttoid,  so  dia^  if  he  wish  die  house  leboilty  ho 
Bilwt  be  at  the  ezpenee  of  doing  it  (d)  ;  but  if  hedb  no*  wndl 
it  sdwilt,  he  is  nee  bound'  to  be  at  thaK  eapenoe ;  leaTing  to 
the  tenant  to  cbdia  nettef  othermse  (e).  The  eKpenee  of  eae« 
catiw  repans,  vendered  neeessaini  npon  m  house  hf  the  una* 
vuidme  deeav  of  time,  without  the  tenant's  ftultr  Uos  en  the 
landlord.  Tne  tenant  is  liahb  flw  damage  occasmned  by  hia 
fimbCO. 

The  kndbrd  ia- liaUe  in  dafmans^  if  it  be  imputaUe  to  Me 
findt  that  Ae  tenant  has  nut  haSt  fbM  eD|oyment  o0  die  sub* 
j«ctfg«> 

There  aie  sometimea  odtea  oUigftdons  by  spedal^  contractu 

2.  (H^aii(m$  of  tmaM. 
The  tenant  must  enter  to  poseession-  at  the  sttpubted'  or  un«' 
dersteod  term,  which  is  noticed-  in  the  preeediag  seetioil.  I» 
the  case  of  a  rural  subject,  he  must  Airnish  the  grass-  gtounda 
with  a  suflrcient  stock  of  catde,  and  culuvale  and  mamtte  die 
eoim  lands  (h).  On  hts  ftilure,  die  landleid  may  app^  tb'  die 
jedgt  ordinary  to  compel  Mm  to  find  caudoff  to  cntet^  or  ts^ 
give  up  the  lease.  He  is  liaMte^  in  damages*  In  urban  ten^' 
mentis  sueh-as'a  shop-  oraft'ini]^  the  tenant  is' under  Ifte  same 
ebligadon,  wlid^  twf*  bw  enforced'  in*  the  same  manaef';  tt^ 


(a)  Enkine,  ii.  &  Sa  (b)  lUd.  43.  (e)  IW-  41. 

(d)  Swintoa  against  M'Bougally  16th  January  18t0. 

(e)  WaUcer  against  Bajne,  SOth  May  181 1,  as  reversed  an  Appeal^  Sd 
July  1815;  Dow*8  Reports,  Ui  S3S. 

(f)  Hardie  against  Biaclr,  3d' March  1788 — M'Lellan  against  Kerr  and 
Irvmc,  6th  July  1797. 

fgj  Erskiue,  ii;  «.  43i  (h)  Ibid.  30. 
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the  leoari^  finr  the  rent  ie  <liinwiieheil»  maA  the  fcsoct  to  the 
shop  or  the  inn  mey  be  iimixed.    And  tfaoe  eeons  not  to  be 
niuch  len  ocoudon  for  die  same  doctrine  in  the  case  of  a  I 
dwelling  house,  in  bo  far  u  the  securi^  for  the  rent  may  be 
impdied,  or  Uie  hooae  may  suffer  by  standing  1<»^  mioocii- 
piedL 

The  tenant  must  apply  the  subject  to  its  proper  uae  ;  the 
use  which  the  parties  had  in  view  at  contractuig.     He  most 
use  the  subject  with  discretion  and  good  management  (aj. 
•    The  tenant  must  restore  the  sulgect  in  good  ocmditioaL.     In 
whatever  condition  he  receives  the  fimn  houses,  sub^dfrisioD 
fences,  &C.  at  his  entry,  he  must  leave  them  in  the  same  con- 
dition at  his  removal  (b) :  making  allowance  fer  the  waste  of 
time,  and  for  any  blameless  accident,  as  a  huiricane,  liglitBii^ 
or  accidental  fire*    He  must  keep  up  the  mardi  fenecM,  eten 
Aough  constructed  during  his  lease  (c).    The  tenant  say  re* 
tain  from  his  rent  sums  debursed,  whidi  were  necessary  tot  up- 
holding the  sulgect ;  not  those  for  mere  ornament  or  greater 
conveniency  (d) ;  nor,  in  the  ordinary  case,  those  for  snbalaa. 
tial  improvements,  as  he  is  held  to  reap  the  advantage  dmii^ 
his  lease.    He  cannot  materially  alter  tne  form  of  the  subject, 
as,  in  a  house,  by  taking  down  partitions,  &c 

The  tenant  must  punctually  pay  the  rent.  The  lefpd  terms 
(fiuling  special  agreement)  are  Whitsunday  and  Martinaaas  ef 
the  year  for  the  crc^  of  which  the  sent  is  payable,  though  the 
crop  be  grass,  with  entry  at  Whitsunday.  Certain  cases  in 
which  no  rent  b  due,  or  in  which  deduction  is  made  from  it, 
have  been  already  nodced.  Sometimes  the  obligation  is  sus- 
pended by  the  tenant  retaining^  the  rent  in  securi^  of  certmn 
counter  oliligations«  e*  g,  inclosing,  &c,  which  th^  landlord  has 
foiled  duly  to  perform.  (See  Retention. J  The  landlord  has 
a  hyooikec  in  security  of  bis  rent.     ^See  Hypothec. J 

Tnere  are  sometimes  other  obligations  by  special  contract. 
'  Sometimes,  in  order  to  quickep  the  tenant  m  the  observance 
of  the  obligaticms  in  the  lease,  it  is  stipulated  that  he  ahall 
observe  thein,  or  pay  an  additional  or  penal  rent,  ^-  ff*  a  per. 
tain  number  of  pojinds  for  ev^  acre  not  managed  as  prescribed 
in  the  lease.  This  penal  rent,  being  liquidated  damages,  is 
fully  due,  and  cannot  be  modified  to  the  real  damage  (ej.    It 

fa)  Enklne,  It  S.  30. 

(bj  Ibid.  S9.«— Dudgeon  against  Howden,  23d  Novepiber  |St^ 

fej  Dudgeon,  ivpra.  Cd)  Erakine,  iL  6.  43. 

(gj  Pollock  against  Pftton,  24Ui  Julr  1777;  Diet.  iv.  327;  MorrisoD, 
Tack,  App.  7 — -M'KintoBh  against  M'Donell,  1st  Februaiy  1798. — Hen, 
derson  i^nst  Maxwell,  94tb  Febnianr  1802i-.-Grmham  against  Stndton, 
}787i  M  reveiised  in  the  house  of  Isolds  l|th  liajr  1789;  notked  in  Mac 
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18  due,  tbouffh  the  de?ililioii  become  eniedient  by'circiiBMteiieef 
not  impatable  to  the  tenant,  unless  the  landlord  consent ;  a« 
where  a  tenant,  bound  not  to  4ake  two  white  crops  in  sue* 
cession,  sows  wheat  along  with  grass,  and  the  grass  failing, 
aowB  barley  and  grass  nest  year  (a).  Sadi  a  stipulation  does 
not  ffive  to  the  tenant  an  option  to^  infringe  the  obligations  of 
the  leasee  on  payiki^t  of  the  additional  rent :  he  may  be  pre- 
Tented  by  the  judge  ordinary  (bj. 

III.  Tbanstbrencb  bt  tenant. 

1.  Assigning. 

A  lease  can  be  assigned  only  where  assignees  are  expressly 
allowed  in  it  (c)^  unlns  it  be  a  lease  of  more  than  ordinary  en* 
durance,  as  a  liferent  lease,  or  a  lease  of  three  nineteen  years, 
or  even  p^haps  of  two  nineteen  years :  but  it  may  be  adjudged 
by  creditors,  unless  assiffuees  be  expressly  excluded  (d). 

An  assignee  is  bound  directly  to  the  proprietor  to  pay  not 
only  the  rents  fidlin^  due  during  his  possession,  but  also  those 
whidi  fell  due  during  the  possession  of  the  cedent  The 
cedent  is  still  bound  R>r  the  rents  which  fell  due  during  his 
own  possession  (e).  But,  although  some  have  thought  that  he 
is  bound  for  the  rents  falling  due  after  assignation  (f),  this 
has  never  been  directly  decided,  and  is  considered  as  attended 
with  difficulty  (g)^  and  is  doubted  by  many. 

S.  Sub^ettin£. 
Sub-setting  is  excluded  in  leases  of  lands  of  ordinary  endur« 
anoe,  unless  expressly  allowed.  It  has  been  found  to  be  ex- 
dttded  in  leases  of  19  years  (h)  ;  and  even  of  ^1  years  (i)  ; 
but  not  of  88  years  (j).  An  urban  tenement  (a  dwelling* 
house,  shop,  or  the  like)  may  be  subset,  though  sub-setting  be 

Keiuie  ajBidiist  Gilchiist,  ISth  December  1811— The  same  found  in  the 
Hotise  <n  Peers  aa  to  a  caae  fh>m  Enriand ;  Rolfe  againat  Petenona,  ISth 
Febniarj  VJl^  Brown*8  Caaea  in  Paniament,  voL  vL  p.  470. 
(a)  Fraaer  against  Ewart,  25th  February  1813. 

,  fb)  Sir  Alexander  Muir  M'Kenzie  againat  Craigiea,  18th  June  18U — 
'^  M'Kenzie  againat  Gikhriat,  13th  December  1811. 

(ej  Erskine,  ii  8.  31.  (d^  Ibid.  32.  (e)  Ibid.  34. 

(f)  Gnuft  against  Lord  Braco,  24th  February  1743 ;  Kilk.  Tack,  8.^ 
Bankton,  ii.  9.  14.— Erskine,  ii  8.  34. 

(g)  Low  againat  Knowlea,  6th  July  1798.— Enkine,  mpra^  Note.-^BeU 
on  Leaaea,  2d  edit  p.  349-351. 

(h)  Allaon  againat  Proudfbot  and  Litater,  82d  January  178&-^£arl  of 
Peterborough  againat  Milne,  8th  March  1791. 
(i)  Earl  of  CSsaillia  againat  M^Adam,  5th  December  180& 
(j)  Simpaon  against  Gray  and  Webater,  2^  Hay  1794. 


iigt  awwtfaptJ  m  liie  IwiT,  y wiJbd  ii  Iwf  »o^ 

C\  dMbmt  hmm  i»  Urmer  me  (a).    Wh«i^  db  httuiiflvdr 
s  light  «f  diaiBlflDg«v  h»nay  loie  it  fef  «cti  tttetwmg 
sent;  as^  by  iMiii^  tlM^miti  tnm the  siriMeiiaaf^  fcc^ 
A  iabitk  Yafibw  the  bum  idflomiita  «  die 

The^sqhuleuirt  ]0>£Mdly  %M»i  to  ditf  i^^ 
to  the  landlord.    Where  theie  is  a  power  f&  MMef, 
the  sub-tenant  has  been  approved  of  by  the  hmdlord,  bona  fide 
payment  of  thfi  aeot  by  ban  to  Aepnndpd  jJniman  is  eSee- 
tual  to  him  against  the  landlord ;  otherwise  he  is  liable  fir  the 
years  duiinff  which  he  has  possessed^  in  second  payment  to 
the  hmdHov^  to  Ae  ex^nc  of  the  inita  wMl  w&idt  be  hwai. 
tfomiltsdy  if  tile  priiMi^  tafcambai»  »ot  paii,    (9eeli^p»> 

IV.  TzitiavAtUDr. 

A  tack  ex|^r6»  belbre  the  appointed  tiiM^  1. 1^  tlM 
VHaning  two  yeafs  m  arrear ;  or,  Si  Bp  hia  iwaAofg^  erne 
m  arrear,  or  daseftm^  or  leaving  the  ioibjeet  mJaihuMwJ^ 
fiuling  to  find  secinriqr  for  the  rmt  of  the  ncKt  Cve  j 
The  process-  lor  this,  however,  is  not  coaspelent  boftue 
tioea  (c). 

It  also  expires  by  the  mutual  consent  of  parties,  cxpaeas  or 
implied. 

It  also^  naturally  expires  by  the  kndhiBi  adling  the  aidbject, 
ynlesa  he  speciaOy  reserve  tine  toiant^s  right.  Mt,  by  spedal 
atatute,a  tack  of  lands  or  of  houses  (d)  is  efflbctoak  agasnat  the 
punehaaer,  if  it  be  in  writing; ;  if  it  specify  the  rent,  whkb 
must  not  be  dusory,  and  whidi  goes  all  to  the  putckaacr  ;  if 
it  specify  the  duration,  which  must  not  be  excessive  ;  and  if 
poBsessioa  have  feUowed  upon  the  title  of  the  ta^  (ej^ 

2.  M  ih^  term. 
This  ia  die  natond  termxnatkm.  Buttogiveeffwttak,  itis, 
in  the  ordinary  case,  necessaxy,  eidier  that  the  tenant  remomje 
bis  possessiott  to  the  landlord^  or  that  the  TandhTd,  warn  the 

fa)  AndenM  against  Alexander  and  Miller,  lOUi  Jni^'  1811* 
(bj  Erskine,  ii.  6.  34. 

(ej  Act  of  Sederunt,  14th  December  I7S6 — ^Enkine,  Ii  S.  44w 
fdj  Waddell  aaainst  Brown,  lOth  December  1794.'-.M*Arthur  aniBst 
jSimpson,  6th  Jvly  1804. 
(eJ  1449,  c.  IS^KrBkine,  it  S.  »^». 


tensnt  to^  vemore ;  (rt^ervrise  Ae  ]Mffdei  ave  nidenlciid  to  lUMf 
entered  into  u  new  leaCBc  ifikm  the  saAie  termt  ftir  anetiiiii 
jesr,  nd  sa  «ii  firott  jttt  to  ^eair ;  wlneb  andefffliflriuig  li 
calkd  fticti  rttoatHon.  lit  gnm  ptfks,  Ii#wever,  kl  mm 
Ye«r  tir  year,  faek  rebcslim  k  not  adaiifted  BMitwo«itki 
mproper  to  enter  into  t^  jMorticafaM  of  Wttrnings,  and  <tf  Mk 
nnmngB  winch  fblloif  taenia  josuce^  nec  being  competent* 
See  Lotaiion. 
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JoaTicns  of  die  Pkaox  judge,  by  nsa^,  in  die  diftaail 
apecieB  of  pickery,  pilfering,  or  petty  thieving,  aneh  as  stading 
finit  fiom  gardens,  and  die  like,  av  being  a  breadi  of  diepenet 
and  qmetness  of  society.  By  the  general  act  1661,  c  38^  jna* 
tiecs  are  directed  to  pumsh  oepredations  on  piffcon-hoiiscs,  &€; 
with  a  pecuniary  penalty,  on  conriction  by  oath  of  parly ;  Ibt 
which,  see  Pigeon$y  ^r.  By  a  spechd  stntute,  Aero  is  n  sum* 
maiT  jumdiction  vested  in  a  single  jnstke,  ftnr  inflietti]^  4 
smaD  pmnshment  otf  persons  steaiBng  or  maHcioiiiriv  ngunng 
certain  vegetables ;  for  which,  see  Turmpsj  Sfc.  Tnongb  ins* 
dees  cannot  ju^e  in  the  more  heinous  degrees  of  dieft,  tiiey 
may  take  the  necessaiT  prdiminary  steps  for  brinmng  die  oftn* 
der  to  justice.  See  ArreM,  ^e.  And  they  may  nave  pocanioD 
to  decide  on  aprikation  for  bail  by  parsons  commuted  for  snc(9 
oimnces*    see  Bcn^» 

I.  What  it  is- 
Thefk  is  die  felonious  taking  and  carrying  away  of  the  prot 
perty  of  another  for  pofit  (a). 

1.  TfMi^. 

It  is  the  taJAriff.  In  dlis  resoect  it  differs  flora  the  varioua 
kinds  of  fraud  and  swindling ;  for  in  them  the  proprietor  co»» 
sents  to  the  delivery  of  die  ardde,  drough  there  have  heeqf 
fraud  in  inducing  him  to  do  so;  and  from  meach  of  trust;  for, 
in  this  latter  case,  the  culprit  is  in  possession,  and  widi  a  power 
of  management  and  dispoaal  (b). 

The  following  acts  are  not  theft  (diough,  no  doubt^  most  pr 

(a)  HuoM,  i.  Hm  fbj  Ibid.  5^'^ 
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ill  of  th<i  are  enaam  of  odier  dfiwminatkipi,  and  rimiihahh- 
•eoovdingly) ;  that  an  inaolfcnt  peraon  tepteaeaxs  himadf  as  in 
good  dfaimrtanrea,  and  tfaoa  obuins  cvedit  fiir  goods  fiv  whicii 
be  eamot  pay,  and  with  which  he  nins  off  faj  ;  or  that  m 
peraon  who  haa  got  a  aobject  in  pledge,  oonyeita  it  to  hie  own 
nae  (b)  f  or  that  a  petaon  who  has  honestly  bonowed  or  hired 
a  sal^jeet,  afterwsids  appropriatea  it  (c) ;  or  that  n  fiictoK  nms 
off  with  the  rent  which  he  haa  been  epiplojed  to  i:^ift  (d) ; 
or  that  a  Btewsrd  entrosted  with  the  management  of  n  ^ob, 
conTerts  the  price  of  the  crop  to  his  own  nse  fe)  ;  or  thst  s 
senrant  sells  his  livery  clothes  while  in  j^ace,  or  goea  off  wid 
them  upon  him  when  he  leayes  the  place  (fj ;  or  that  m  per- 
son who  has  firand  a  parcel,  and  discovers  whose  it  is,  detaiaf 

It  is  theft  though  the  thinff  be  exposed  to  the  liak  of  bong 
ilolen;  for  instance,  if  a  shopkeeper  pot  goods  into  the  hands 
of  one  who  asks  for  such  articles  to  pnrdiase,  and  this  penoa 
immediately  run  off  with  them  (h),  Mr  Burnett  expnmtg 
doubts  with  regard  to  this  instance  (i) ;  but  these  aeem  hard- 
ly well  founded.  It  is  theft  if  the  custodier  of  m  thing  ibr  i 
hmited  purpose  appropriate  it,  hr  instance,  a  butler  his  mas- 
ter's plate,  as  the  possession  is  held  to  be  still  in  the  mss. 
ter  fj).  This  holds  especially  if  such  poasoeoion  is  tempocaiT ; 
for  instance,  a  derk  or  servant  sent  with  an  article  to  be  ds- 
livered  (k). 

There  is  a  diflBsrence  of  opinion,  whether  it  be  theft  if  a 
man  hire  or  borrow  a  thing  with  the  fraudulent  purpose  at 
the  time,  of  appropriating  it.  Baron  Hume  seems  rather  to 
think  that  it  is  (ij.  Mr  Burnett  (perhqps  riffhtly)  rather 
thinks  not,  on  the  ground  that  the  owner  gave  the  same  con- 
sent to  delivery,  and  to  the  same  extent,  as  where  the  subfect 
is  hired  or  borrowed  honestly,  and  the  felonious  purpose  of  s]>- 
propriatin^  is  only  taken  up  sfterwaids ;  and  that  it  is  mexdy  a 
case  of  swmdling  (m). 

ft.  Carrying  away. 

There  must  be  a  carrying  yxwa^.    The  article  must  be 

brought  into  a  situation  in  which  it  is  less  under  the  owner'^s 

command ;  otherwise,  thoush  there  may  be  a  punishable  intt. 

demeanour,  there  ia  not  ih^    In  genml,  the  thing  most  be 

(a)  Hume,  i.  fidi 

fb)  Ibid.  M.  fe)  Ibid.  57.  fd)  lUd.  SO. 

(€)  Ibid.  ff)  Ibid.  fg)  Ibid.  61. 

(h)  Ibid.  68.  {%  /  Burnett,  1  IS.  \(jj  Hume,  i  SOL 

(k)  Hume,  i.  64.  (ij  Ibid.  67*  (mj  Baiaett,  114. 
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temoTeA  ftmn  itf  state  and  pUtce  of  keeping.    If  a  boy  pQt  his 

hand  into  a  man^s  pocket,  and  get  hold  of  nia  parse,  to  steal  it, 

but  if  he  be  stopped  before  taUnff  it  oat,  this  seems  not  theft. 

But  it  is  sufficient  that  the  thing  be  carried  away,  though  kept 

ri^t  of,  and  immediately  recorered.    Althoa^  the  removal 

t       be  slight,  it  is  snfficient,  if  the  owner  would  be  at  a  loss  where 

i       to  find  the  thing ;  as  if  a  servant  lift  his  master'^s  purse  ftom  the 

j       table,  thouffh  caught  with  it  in  the  room,  if  his  felonious  pur- 

i        pose  be  eviaent.     It  is  theft  if  the  thing  be  taken  from  its  pro« 

per  place  of  keeping,  as  the  cattle  mm  an  indosure,  though 

I       recoTered  in  the  next  field  of  the  same  fnm ;  or  the  money 

from  a  bureau,  though  recovered  in  the  room ;  or  the  purae 

]       from  the  pocket    The  alteration  in  the  state  of  fixture,  or 

peculiar  keeping,  with  a  very  slight  removsl^  is  sufficient. 

i        Where  no  such  peculiar  provision  is  made,  any  removal  whidh 

^        ihoTooghly  alters  the  situation  in  which  the  thing  happened  to 

I        be,  and  is  a  step  of  conveyance  from  the  owner^s  nower,  ia 

sufficient;  as  if  a  loose  article  be  carried  from  the  higner  floor 

.        of  a  house  to  a  lower  fa^. 

1  If  the  article  have  been  carried  away,  the  guilt  is  not  re- 

moved by  restoring  it,  cht  its  value,  to  the  private  party  wrong- 
ed (b). 

,  3.  Jnother*s  property. 

The  thing  must  beUmff  to  another.  A  man  cannot  sUal  his 
own  property,  though  uiwfully  in  possession  of  another,  aa 

'  by  hire  or  pledge ;  or  even  though  at  the  time  he  believed  it 
to  be  the  property  of  another.  It  is  not  necessary  to  shew  whose 
property  the  thins  is ;  it  is  suffident  that  it  is  not  the  property 
of  tne  culprit,  and  that  it  was  in  a  state  of  natural  and  lawiid 
custody  at  the  time,  for  behoof  of  the  person  having  right  (c). 

'  It  is  <n  no  oonse(juenoe  that  the  piopnetor  is  a  corporation  or 
thepublic  (d). 

Theft  may  be  committed  of  any  thing  which  can  be  carried 
away,  though  it  be  part  of  an  immoveable  subject ;  in  which 
our  law  dirors  from  that  of  England.  If  aman  work  coals  in 
hb  neighbour^  coal-pit,  and  carry  them  off,  he  is  guilty  of 

'  theft  (e).  It  may  be  committed  of  all  tame  animals;  and 
even  %£  wild  animals,  if  they  be  under  the  power  of  another ; 

I  for  instance^  deer  in  a  pen,  rabbits  in  a  house  (f) ;  and  by 
statute,  it  is  made  thdl  to  carry  off  deer  from  a  park,  fish 
from  a  pond,  rabbits  from  a  waxren,  pigeons  fiK)m  a  pigeon- 

faj  Hume,  L  69-78.  (h)  IMd.  77*  f^)  IMd.  76-77- 

(d)  lUd.  77*  (€)  Ibid.  78.  (f)  Ibid.  80. 
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diere  does  not  seem  to  be  any  ietfled  rale  finr  poniriulig  sifcli 
theft  capitaDy  on  that  ground  alone  (a). 

(S.)  Agfftavainionfrom  manner  of  The/i.^^The  main 
vation  or  toeft  is  its  being  committed  by  yiolence.     The 
lence  may  be  used  either  against  the  ^aoe  of  keepings  or  agamsC 
theperson. 

floknce  agamH  ike  fiace  of  keeping.^^ljndet  this  tend 
violence  is  included  the  picking  of  locks,  &c. 

-  Where  the  violence  is  used  against  a  temporary  booth  or  died, 
or  a  chest,  it  is  a  high  aggravation,  and  will  often  (dioi^  h 
may  not  in  every  case)  render  the  crime  capital  (b). 

Where  it  is  committed  against  the  house  in  whidi  the  aitide 
was  kept,  which  constitutes  houeebreakinffj  it  is  capital,  how- 
ever small  the  value  of  the  artide  stolen  fc).  A  man  has 
been  sentenced  to  death  for  bredcing  into  a  house,  and  9/baBag 
a  small  quantity  of  butter  (d).  It  is  not  neoessaiy  that  say 
actual  breakinff  or ^rcinffOfea  of  the  house  hafe  taken  plaoe ; 
it  is  suiRcient  that  its  natural  security  have  been  overcome.  The 
crime  is  housdinreaking,  for  instance,  if  the  lock  hnve  ben 
inched  by  false  keys  (e) ;  or  if  it  have  been  opened  by  the 
true  key  stolen,  (f)  or  which  nav  have  happned  to  be  in 
the  door  at  the  time  (ff) ;  or  if  the  bolt  by  which  ilie  door 
is  naturdly  secured  have  been  any  how  thmst  aside  fkj ;  or  if 
the  thief  have  opened  the  sash,  and  entered  by  the  windoir,  or 
have  entered  by  the  chimney,  or  by  a  sewer,  fiir  none  of  these 
are  proper  entries  to  a  house,  or  require  to  be  doeed  or  bam- 
caded  any  otherwise  than  by  their  natural  state  fij ;  or  if  he 
have  privatdy,  during  the  day,  while  the  house  was  open* 
meogind  the  doors  or  windows  rar  his  entry  at  night  ^J ;  or  if 
ne  nave  prevailed  upon  a  servant  of  the  house  felonioosly  to 
admit  him,  for,  in  such  a  case,  bodi  he  and  the  servant  are 
art  and  part  of  the  ftdl  crime  of  hoosebreaking;  or  if  he 
have  prevailed,  by  any  pretence,  on  thoea  within,  to  open  the 
door,  and  have  immediately  rushed  past  them,  and  oonunitted 
the  dieft  (kj.  It  is  not  neeessarr  that  the  thief  have  entcied 
with  his  whole  body.  It  is  sufficient  that  he  have  tliraat  in 
his  hand,  and  snatched  off  something.  Perhaps  it  is  evea  aof. 
iident,  though  no  part  of  his  body  have  entoed,  that  he  baa 
merdy  thrust  in  a  pole  or  hook,  and  carried  off  aometfaiag  flj. 
It  seems  hardly  to  be  housdneaking,  that  the  pe»Hi  has  en. 
tered  by  an  open  window^  at  least  if  the  window  is  near  tiie 

.  r»J  Hnme,  L  108.             fh)  Ibid.  06.  fcj  lUd.  fdj  lUd. 

f0j  IWd.                           r/j  Ibid.  07.  (g)  Butnett,  las. 

.  {hj  Hume,  i.  90.  (Aj  Ibid.  07-  (jj  Ibid.           (kj  Ibid.  ML 

(Ij  Ibid.  99. 
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toouiid  (a)  (though  Mr  Burnett  rather  thmks  It  ifi  jf  fr)  ) ;  ot 
Suit  he  hiw  dther  entered  the  house  privately  or  openly,  on 
9oiiie  plausible  excuse,  without  housebreaking,  but  has  been 
under  the  necessity,  after  committing  the  theft,  in  order  to  get 
out  of  the  hoose^  to  overcome  its  natural  security  in  any  such 
way  as  those  formerly  mentioned  (c)  ;  or  that  a  person,  bein^ 
lamu%  in  a  house,  has  broken  into  the  room  of  another 
lodger  (d). 

A  person  may  be  art  and  part  of  housebrealdng,  though  li^ 
persoaally  have  not  entered;  for  example,  if  he  remain  with-> 
out  to  watch  while  his  accomplices  enter  (e). 

Every  dwelling*house  is  protected  b¥  the  capital  sanctioni 
however  mean  and  fragile,  and  although  uninhabited,  or  even 
not  thorouffhly  prepaMl  for  habitation  (fj.  And  every  edifice 
ia  protected  by  it,  though  not  a  dwelling-house^  e.  g.  a  count-- 
ing*room,  putuie  office,  sale  room,  store,  or  the  like,  if  it  be 
properly  a  house,  or  a  shut  and  fast  building,  and  not  a  merd 
open  shed  or  temporary  place  of  lumber  (g)* 

It  is  implied  in  all  that  has  been  said  that,  to  constitute  the 
efienoe  .technically  called  Houaebredkingj  a  theft  must  have 
been  committed.  Breaking  into  a  house  with  intent  to  steals 
but  without  actual  theft,  is  punishable  arbitrarily  (h).  (See 
Crime  in  Genercij  sect.  Wrongful  act  necessary.)  . 

Violence  against  the  person. — ^Tbis  constitutes  Robbery y  (for^ 
merly  called  SiotUhrig^  which  is  capital.        . 

In  this^  as  in  other  cases  of  theft,  the  crime  is  not  committed 
unless  something  have  been  stolen*  An  assault,  with  an  in^ 
tent  to  rob,  is  a  great  crime,  whieh  may  be  followed  by  the 
highest  arbitrary  punishment ;  but  it  eannot  be  punished  atf 
robbery  (i).     (See  Crime  in  general,) 

It  is  not  necessary  that  the  party  injured  have  been  fieatcn,  of 
the  article  wrested  from  htm  by  force ;  it  is  sufficient  that  he 
have  been  constrained,  by  reasonable  apprehension  of  instant 
peisonal  danger,  either  to  allow  the  aortiele  to  be  quietly  takeii 
from  him,  or  even  with  his  own  hands  to  give  it  (j).  Neither 
is  it  necessary  that  the  article  have  been  upon  his  person :  it  is 
sufficient  that  it  was  under  his  personal  care  and  protection ; 
so  that,  without  using  violence,  or  exciting  apprehension  of 
violence^  it  could  not  have  heed  taken  (  k).  It  seems  necessary^ 
heWever,  that  there  have  been  an  apprehension  of  instant 
personal  vidence  (I).    It  seems  hwrdly  sufficient  that  a  man,  on 

(a)  Hume,  i  96b                (h)  Burnett,  137.  (€)  Hume,  L  9fl. 

fd)  Ibid.             (e)  Ibid.  90.                (f)  Ibid.  100.  (^)  Ibid.  ^01. 

(h)  Ibid.  20, 100,  Note.                         (%)  Ibid.  102.  (jj  IVhK 
(k)  Ibid.  104.                                    (I)  Ibid. 
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lecew hig  n  letter  thwteping  pewonal  Tioiqiee^  aaifc  tke 
iiey  deBttnded,  or  that  he  deliters  hk  moaej  «i  tfireata  ef 
trsTfai^  hie  house  bmnt,  or  of  beiag  aecased  of  a  capital  cok^ 
if  he  nd  no  cause  to  apprehend  personal  daMer.     The  up. 
nnehenaon  of  personal  Tiolenee  nrast  eadsi  at  me  taae  af  d^ 
fireiy.    It  is  not  robbery  if  a  nan)  on  beii^  stlachcdy  pro- 
mise  to  send  money,  and  send  it  aoeordingly  (mj.     It  seens 
rbUery ,  if  a  perscm  be  constrained  to  part  with  hia  goods  so 
tender  of  ftill  Talue  fft>    AIltheqaafifiealioBswhidilun^heea 
stated  to  be  necessary  to  oonstitnte  dieft  in  gescnd  mn  wees.    I 
saiy  to  constitute  robbery ;  and,  in  jpatticnlar,  the  Umagmmt 
be  taken  feloiuously  for  gain.     It  wul  not  eonstilute  lahbcEy, 
finr  instance,  that,  in  the  course  of  a  scufle  beieetti  fve  per- 
sons,  one  have  run  off  with  the  other*s  cane  or  sword  fc). 

The  place  where  the  robbery  has  beat  oonmiitted,  w 
on  the  hjffhway  or  dsewhere,  and  the  Tahie  of  the  tldi^ 
do  not  afreet  the  nature  of  the  crime  (d). 

The  same  act  may  be  both  housebreakii^  and  wbiictf  ;  m, 
if  a  person,  haTing  entered  a  chamber  bjr  opeimig  the  wrandsw, 
lAiould,  by  threats  or  violence,  take  mm  a  perams  a  the 
chamber  at  the  time,  goods  in  his  lawfhl  pocncsoion  (ej. 

(8.)  Affgmvati(m  ^rom  rihiof^ 
puie. — ^The  nrisoner'^s  being  hsbite  and  repute  a  coBsmon  tlae^ 
I.  e.  one  of  that  calling,  and  who  makes  or  helps  hia  Irrciihood 
by  thieving^  makes  the  theft  capital  (f).     It  is  not  wtA 
that  the  accused  be  a  doubtful  or  suspicions  person :  he 
have  been  commonly  hdd  a  Mrf  (g).    The  best 
judiciid  proceedings ;  such  as  warrants  to  search  the  hoose  of 
the  accused  or  commitments  for  theft,  or  convictioiM  of  it ; 
but  it  may  equallv  be  proved  by  the  testimony,  if  positive  and 
unifbrm,  of  credible  and  proper  witnesses,'  who  have  came  cf 
knowledge,  and  depone  in  general  terms  to  the  estimation  of 
the  acciued  (h). 

Sepeaied  m^.— It  will  make  the  olfence  capital  if  tke  ae. 
cused  have  been  guilty  of  two  acts  of  not  inconsiderable  theft, 
sucb  as  mark  him  to  be  a  practised  thief,  even  thoc^  these 
are  brought  against  him  both  at  the  same  time  (ij.  It  ap. 
pears,  however,  that,  in  very  petty  theft,  such  as  steaUi^  fimt 
ftom  gardens,  or  picking  the  handkerdiief  from  the  packet, 
three  acts,  and  successive  convictions  (if  even  that  would  be 
sufficient)  are  indispensiUe  to  make  the  crime  capital  Q). 

(m)  Hume,  i  lOS.  (b)  Beraett,  lb%  (e)  Heme;  S.  ISC 

rrf>ibid.  r*>iwd.  r/;iiiid.9a.  rg>iiMd.9a. 

(k)  Ibid.  (i)  Ibid.  93-4.  (i)  IbU.  94^ 
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iMker  a^ffravatioM.'^Tbe  gailt  is  of  oonne  greater  if  ^4 
penwD  gButy  be  a  domestic  serrant  of  the  owner,  or  in  a  situa^ 
^tm  of  trust  with  him,  or  in.  a  superior  station  in  life.    Bui 
addbooglk,  in  a  certain  degree,  regard  will  be  had  io  such  cir- 
cnmstaBces,  as  well  as  to  sereral  others  which  may  easily  h6 
ivagined,  yet  not  in  such  a  manner  as  entitles  them  to  hb 
classed  as  niown  captal  aggravations  (a).    At  one  period,  in 
Older  to  repress  the  lawless  nabits  of  many  persons  dt  rank  and 
landed  estate^  who  not  only  themselves  plundered,  but  enter* 
tained  bands  of  lawless  followers  for  that  purpose,  '^  common 
^  thift,  reset  of  thift,  and  stouthreiff,^  by  landed  men,  weitf 
vaised  to  the  rank  and  pains  of  treason  (b).    But  upon  ooca^ 
mm  of  the  Union  between  Scotland  and  England,  it  was  en- 
acted that  dbose  offences  only  which  were  treason  in  England 
ahould  be  so  in  Scotland  (c)  ;  and  it  was  in  particular  enact- 
ed, that  <<  theft  in  landed  men,**^  and  certain  other  offences  of 
different  kinds  (all  of  an  aggravated  nature,  and  which  were 
neviously  capital,  via.  murder  under  trust,  wilftd  fire-raisings 
firing  ooaL-heugfas,  and  assassination)  which  had  been  declared 
to  be  treason  by  particular  statutes  in  Scotland,  should  only  b^ 
adjudged  to  be  capital  offences  (d).    So  that  this  sort  of  thdl 
seems  now  to  be  reduced  to  the  ordinarv  rank,  as  it  appears  M 
be  amsidered  that  the  term  <<  common*  theft,  used  in  the  an* 
cicnt  act,  to  which  of  coarse  the  act  j^assed  on  the  Union  ro- 
ler%  relates  only  to  repeated  and  habitual  theft ;  and  that  thc( 
object  of  the  later  act  was  merely  to  replace  that  offence  (along 
with  the  others)  in  the  situation  in  wmch  it  stood,  as  a  capital 
offence,  before  the  former  act  was  passed ;  and  that  simple  and 
ordinary  theft  by  landed  men  was  therefore  not  affected  by  th^ 
former  act,  nor  consequently  by  the  later  act  relating  to  th^ 
former,  and  retains  its  ordinary  rank  at  common  law  (e). 

4.   RK8£T  OT  THEFt. 

Reset  of  theft  is  the  receiving  and  keemng  of  stolen  goocL^ 
knowing  them  to  be  such,  and  with  the  rolonious  intention  of 
eonoeahng  and  withholding  them  front  the  owner  (/). 

To  constitute  this  crime,  the  resetter  must  have  taken  the 
goods  into  his  own  possession ;  he  must  have  become  prity  to 
dke  hiding  them  about  the  house,  or  the  lik^  (^) :  it  is  not 
sufficient  to  constitute  thu  crime  (thouffh  punishable  other- 
wise) that  the  aecimd  have  harboured  the  thief  in  his  house 

r«;  Ruaie,  i  96.  f5>  ]687,cSOi  (^<r;  7  Anne,  c.  21,  iei^  1^ 

fdj  Wd.  sect  7-  (O  Ses  Hume,  t  95 — See  Bornett,  1SS< 

(fj  Hume,  i  110.  fg)  Ibid. 
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while  that  person  had  the  eoods  in  his  possesaoD,  evcu  thoe^. 
he  knew  that  that  person  had  them  (a).  It  is  not  mem, 
tbat  he  have  receiTed  them  directly  from  the  thief:  itissai 
oient  that  he  have  received  them  firom  any  penan,  hork 
them  to  be  stolen  (b).  But  he  must  kncfw  them  to  bare  Ike 
stolen.  Bare  suspicion  of  that  fact,  or  diat  the  possessor  bi 
reasonable  cause  to  doubt  whether  his  author  aqniiedik 
things  lawfully,  is  not  enough ;  for  he  may  only  have  beat  ^ 
ficient  in  sagacity  or  attention  (c).  There  cni  seidai,^ 
course,  be  direct  proof  of  his  knowledge :  it  must  be  ju^a 
from  the  whole  circumstances  of  real  evidence  in  the  case  ;«i 
as  the  concealment  of  the  goods  in  hidden  placefr-^  ^ 
of  them  to  the  officers  of  justice  upon  their  search— the  attaf 
to  disguise  them  by  alteration  or  effacing  of  maAMfeij' 
price  paid  for  them — the  inconsistent  accounts  gimrftlf 
manner  of  getting  them — and  the  quality  of  the  gooA  4* 
selves  being  such,  as  those  from  whom  they  were  got  cowl* 
honestly  have  obtained  :  of  all  which  it  is  a  povenU  cofln» 
tion,  if  the  accused  himself,  or  his  author,  is  of  ^^Jt 
a  resetter  or  thief  (d).  The  receiving  must  be  with  thefefr 
nious  intent  of  keeping  the  goods  from  the  owner.  A  nc  a? 
receive  stolen  goods,  knowing  them  to  be  such,  in  ^^^^f^T 
store  them  to  Uie  owner,  and  detect  the  thief;  (*°^  IJtS 
the  libel  or  complaint  ought  to  express  that  the  accused  w 
"  wickedly  and  feloniously  reset  and  receive,''  &c)  botiwpff- 
sumption  is  against  the  receiver  of  stolen  goods  f^|  ,      .. 

This  crime  is  often  akin  to  theft,  and  may  re«lTcnrf?i^^. 
the  reset  have  taken  place  very  soon  after  the  wm]"®*^. 
the  theft  (f).  The  offender  is  art  and  part  of  the  theft,  dj 
was  in  the  previous  knowledge  of  the  intention }^^f^^ 
and  gave  any  sort  of  previous  assistance,  and  '^^ .  ^^^ 
immwliately  on  their  being  stolen  (g).  A  person  in  po»^ 
of  stolen  goods,  with  corroboradve  circumstances,  sucn  »  ^ 
before  mentioned,  in  considering  the  effect  of  P^'^'S^tk 
be  held  the  thief  rather  than  the  resetter ;  and  it  ^[J^\^ 
him  to  overcome  this  presumption  by  a  stronger  prewwr* 
to  the  contrary  (h).  .  .  ^ 

It  appears  that  the  punishment  of  proper  resei "  t^  j^  tie 
though  repeated,  is  not  capital  (i).  It  appears,  too,  ^^^j 
ordinary  case  the  resetter  cannot  be  punished  "^^^^oj^fi 
than  the  thief.     The  case  may  be  diflferent  where  tflc  ^ 

ra;  Hume,  1.  HO.  r»;  Ibid.  111.  .    ^  ^    m"^ 

(d)  IMA  112.  (e)  Ibid.  •  (f)  Ibid.  US.  '^ 

(h)  Ibid.  114^.  fi)  Ibid.  11^>-* 
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a  minor,  or  has  some  otber  plea  of  alleviation.  The  thief  may 
often  be  more  severely  piinished  than  the  resetter,  even  where 
his  ponishment  is  not  capital ;  as  many  aggravations  may  ap- 
ply to  the  thief,  which,  ao  not  extend  to  the  resetter ;  for  in* 
stance,  the  thief  being  habite  and  repute,  his  having  been  for. 
merly  convicted  of  theft,  his  having  committed  the  theft  by 
▼iolence,  or  the  like.  The  reset  must  therefore  be  judged  of 
by  its  own  qualities  (a). 

It  is  competent  to  lay  the  libel  with  an  alternative  charge  of 
theft  and  reset,  or  one  or  other  of  them,  as  shall  appear  upon 
the  trial.  And  the  resetter  may  be  tried  before  the  thief,  al- 
though the  latter  be  known  and  in  custody ;  and  the  thief  may 
even  be  used  as  a  witness  against  the  resetter  (b), 
'  Justices  of  peace  are  competent  to  try  minor  instances  of  re* 
set  of  theft.  They  ought  to  prepare  mote  aggravated  instance^ 
for  trial  by  a  court  of  more  extensive  powers.     See  Arr^st^  ^c, 

V.   TuBFT-BUTfi. 

Theft-bute  is  committed  by  compounding  with  a  thief  to 
save  him  firom  prosecution  (cj  :  which  is  done  by  any  corrupt 
compact  with  tne  thief,  whereby  the  person  who  has  him  m 
his  power  barters  the  public  justice  for  profit  and  lucre  to  him- 
self; as,  by  taking  a  ransom  from  the  thief  to  dismiss  him ; 
or  receiving  a  share  of  what  he  has  stolen  to  protect  him  (d). 
A  person  merely  taking  back  his  stolen  goods,  or  their  value, 
and  letting  the  thief  go,  though  he  has  not  discharged  the  duty 
he  owed  to  society,  seems  not  guilty  of  this  crime  (e)^  unless 
he  engage  not  to  prosecute  or  expose  the  thief  (^). 

Ancient  statutes,  making  this  crime  capital  in  certain  cases, 
seem  to  have  fallen  into  desuetude.  But  the  crime  is  still 
punishable  (g).  Perhaps  justices,  in  the  inferior  cases  proper 
to  be  tried  by  them,  would  impose  a  fine  or  a  short  imprison- 
ment. 

Giving  theft-bute  is  not  punishable  ^  bi^t  Is  a  circumstance 
of  suspicion  of  theft  (f^J. 

For  the  sale  of  stolen  goods,  see  Sale,  sect.  What  may  be 
Sold.  For  pawning  such,  see  as  above,  and  Pledge,  sect.  By 
Statute. 

See  Proces^  sect.  Criminal.— Proo/J  sect.  Criminal. — Seareh 
Warrant. — I^nting. — Manxvfactures, — P\racy. —Pigeons,  8^c, 
Turnips,  ^c. — Crime  in  General, 

(a)  Hume,  L  U&.4.  (h)  Ibid.  117-a  (e)  Ibid.  406- 

(d)  Ibid.  (e)  Ibid.  r/)  Burnett,  162. 

(g)  Hum?,  J.  406.  (h)  Ibid.  407- 
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THREATS. 

Thbbats  may  be  either  written  or  veriaL 

WriUen, — ^The  denunciadoii  of  fiie-xaMBg,  or  other 
fdoufl  mischief,  in  writing,  or  inoeodiary  letler  (as  k  in 
tealkd)  addressed  and  conveyed  to  the  psrsoa  wlio  is  tbo  alged 
dPthe  threats,  is  a  high  crime,  whether  the  writing  he  si^ied 
frith  the  re^l  name  of  the  writer,  or  be  anonymeiM,  or  bed^aed 
with  a  fictitioos  name.  The  ponidiment  is  artnlmrj.  Baoni 
ponyicted  have  been  transported  for  life  (a). 

Justices  of  the  peace,  (SP  course,  should  not,  in  tht^fnUmaj 
pue,  try  for  written  thveatening,  as  thqr  osnnoi,  in  tha  ank^ 
nary  case,  inflict  an  adequate  punishment.  But  Amy  mm/  tike 
steps  prcmratory  to  triaL     (See  Arrest^  be.) 

ferAot— Even  the  verbal  threatening  of  persoiial  miaAirf, 
if  violent  |md  pointed,  is  relevant  as  a  re^isonable  gioand  of 
alarm,  both  to  the  individual  and  to  the  public,  tx  oliligiag 
ihe  <^ender,  vqpon  complaint,  proo^  and  oonvietibqBt  to  find 
fsantion  to  keep  the  oomp|ainer  fiee  of  harm,  under  aodi  pe» 
fialties  as  the  court  think  fit  (b). 

See  Stirefy  of  the  Peace^^Swety  Jut  ihe  flood  JBdhmpir, 
fp-lMubonvwi^'^Breach  tfti^e  Peace. 


TOKENS. 


Sbxcial  provision  has  been  made,  to  be  executed  bj  jneiica^ 
for  preventbg  the  use  of  other  tokens  than  those  of  the  Bsnb 
pf  England  or  of  Ireland. 

Tokens  wholly  or  pardy  of  sold  or  silyer  are  not  to  be  made 
pr  originally  issued  after  29th  July  IBIS ;  penalty  fraoEi  1*5 
lo  L.SO  (c).  They  are  not  to  be  circulated  (exc^  prvaent. 
ing  to  the  original  issuers,  who  are  liable  in  payment  (^J  )  a£. 
fer  six  weeks  from  commencement  of  session  05  Geo^  III. ; 
penalty  firom  L.5  to  L.10  (ej^.  One  justice  of  the  place  of  the 
pffence  to  judge  of  it ;  and,  on  information  on  oa(h,  to  summon 
party  and  witnesses ;  and  to  convict  on  confession  or  oath  of  one 
^tness  (f).    Witness  not  attending,  to  forfeit  L.5M>,  to  be 

(a)  Hume,  i  434*7.  (h)  lUd.  437* 

(0)  63  Geo.  XIL  c  1079  wet.  !•  f^)  M  G«a  UL  c  4,  sect.  %  S, 

fe;  Sect  1,2.  r/J  02  Qeo.  UI.  c  157, 9ecC  4. 
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levied,  Sic;  w  under  (a).  Cmmedaa  to  be  retnraed  to  quattet 
•eseuHU  (b).  Clerk  of  tlie  jmc*  to  give  coiues  of  convictiona, 
St  1b.  eachi  to  any  q>plic«nt  (c).  Half  of  penalty  to  infonna, 
balf  to  poor  (^  puGfl  of  ofieifle :  to  be  lened,  witb  coata  and 
«diargM,  by  dutrai  (d).  Jaatice  maf  detain  pcram  convicted 
till  ntun  OMf  mwonably  be  made  to  ditiew,  oakaa  he  find 
CMitkn  to  mpetrat  audi  teaaonaUe  interval,  notoxoeedb^  fire 
dm  ftom  cute  «f  security  (e).  Fencm  convicted  may  be  am- 
nutted  tn  duee  kalendar  moutba,  for  want  of  diatreaa,  unlen 
Bocmer  paid,  or  till  be  give  notice  of  liia  intention  to  appeal  to 
next  quartet  seenona,  and  enter  into  reci^iaanee  witb  two 
BBretiea  to  proaecoto  the  ai^Mali  and  abide  Ae  judgment ;  notice 
to  be  net  leas  than  eight  days  before  trial ;  the  ^cision  of  the 


qvartor  seariotu  final  (f).  Pariehionets  may  be  witneases  (g^. 
Proceedinga  not  ti>  be  quadied  for  want  of  fonn ;  or  to  be  remov- 
ed by  any  writ  into  any  ooort  of  record  XA).  Actions  affunat 
persona  executing  the'  act  to  be  brought  within  three  W^findar 
■KHidu  aAer  the  fiut,  within  the  county  of  the  fact ;  and  the 
defender,  if  assoilxied,  to  have  treble  eoeta  (*).  Those  provi- 
e4oH  not  to  extend  to  tdcena  iasoed  by  the  ^anka  of  EngUnd 


TRANSACTION. 

TaAHSACTioN,  or  cempronise,  is  a  private  ami^jement  b». 
tween  parties  of  a  nuttn  in  controversy ;  by  which  each  party 
nsodly  passes  from  part  of  what  he  conceives  to  be  his  right, 
in  Older  to  avoid  litigation.  The  e^ct  of  transaction  is  com- 
pletely to  prevent  all  process  at  law  with  regard  to  any  of  the 
questions  transacted,  however  disadvantt^eoua  the  bargain  may 
afterwards  be  discovered  to  be,  and  even  though  one  of  the  par- 
ties should  be  afterwards  ascertained  to  have  no  right.  This, 
Uke  every  other  lawful  agreement,  has  the  support  ot  a  court  of 
law  to  cxiforce  the  obli^rtJons  on  either  side.  Justices  seem 
competent  to  such  actions  under  the  small  debt  set. 

See  Sutmittion, 

(a)  B8  Oea  IIL  c.  157,  met.  0.  ftj  Sect,  8.  foj  Sect  7- 

(dj  Sect  &  (tj  Sect  B,  f/J  Sect  Ifc  fgj  Beet  II. 

(hj  Sect  11  (ij  Sect  13.  CJJ  Sect  S. 
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TREASON,  fca 

I.  Tbkasoh. 

High  Tbxasoh  hiclndpw  all  oSSsnoes  moie  immodialet^  dl- 
lected  agaiiiflt  the  ^Tenunent  of  the  King,  and  ▼iolalvii^  the 
allqpanoe  due  to  him  (a).  The  Engliah  hnr  on  Ms  Bobjtct 
was  solMtitated  for  the  Scots  at  the  Unkm  (6).  A  Teiy  al^^ht 
sketdi  of  it  is  sufficieiit 

The  foUoving  acts  aie  treason : 

Compassiiig  the  death  of  the  King,  of  the  Queen,  or  ef 
their  eldest  son  (c) ;  which  must  be  shewn  either  fay  ma  ofect 
act  direcdy  tending  to  the  death  of  the  King,  or  by  an  act 
tending  to  bring  his  life  into  some  hasard,  as  to  fortify  «  boose 
to  resist  his  power,  to  take  measores  for  constnuniiig  lua  acts, 
&c.  Direct  attempts  against  the  life  of  the  Queea  or  the 
Prince  aie  necessary  (d)» 

Violating  the  Qneen,  the  King^s  eldest  daughter  qnmanirf, 
or  the  wife  of  the  King^s  eldest  son  (e). 

I^ievying  war  against  the  King  within  the  realm  (fj  ;  as  by 
assembling  an  armed  force  against  his  power,  or  by  a  piyltitndr, 
though  not  in  warlike  array,  proceeoiiu^  to  execute  acnne  eo- 
teiprise  of  public  concern,  as  to  open  all  jails ;  not  an  entopriK 
of  private  concern,  as  to  rescue  a  certain  criminal  (ffj' 

Adhering  to  the  King^s  enemies  within  (he  re^Sm,  giTiif 
to  them  aid  or  comfort  (h) ;  as  giving  them  infonnation,  or 
the  like  r»;. 

Counterfdting  the  great  or  privy  seal  (j)^  or  the  seals  jp. 
|»i|ited  by  the  articles  of  Union  to  be  kept  in  Scotland  (k) ; 
or  forging  the  sign-manual,  privy  signet,  or  privy  seal  (Ij. 

Count^eiting  the  King's  money,  or  knowingly  bnE^ging 
false  money  into  the  kin^om  like  the  King^s  money,  to  use 
it  (fn)f  Copper  money  is  not  included  (n),  Countez^ting 
foreign  gold  pr  silver  coin  currept  by  consent  of  the  crown  (oj ; 
pr  importing  spch,  to  use  it  (pj  ;  or  washing,  clipping,  roond- 
ing,  or. filing  (q),  imp^ring,  diminishing,  nJsi^ing,  scaling 
or  Ughtening  the  opin  pf  thia  kingdom,  pr  that  o[  other  king- 

fa)  Hume,  f.  ftQ6. 

fb)  7  Anne,  c.  SI.  fe)  95  Edwanl  HI.  c.  a. 

rrf>  Hume,  i  607-514.          .  (eJS6EdwndllLc.%  f/Jlbtl 

fgj  Hume,  L  614^.  (hj  35  Edwmrd  III.  c.  & 

Oj  Huine,  i  519.  (J J  25  Edward  III.  ^  2. 

fkj  7  Anne,  c.  8l,  sect.  &  (ij  1  Mny  st.  8,  c  & 

fm)  25  Edwazd  III.  c  2.  fn)  Hume,  i  585,  555. 

{OJ  t  Marj,  rt.  a,  c.  e.  fp)\taiii2  Philip sn^ If arf,  c.  11. 
r  9;  5  Elizabeth,  c.  U. 
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Amis  GOfieiit  1^  prodanalion  (Vi> ;  or  knowjiii^iiiakii^or 
mending,  buying  or  sdling,  or  pomC8fling,  instruoients  proper 
only  for  ooinage,  or  oonveying  such  instruments  out  of  the 
nint,  or  maiUng  coin  on  the  edges,  as  is  done  in  the  mint,  or 
colouring,  gilding,  or  casing  over  any  coin  resembling  the  cur« 
rent  coin,  or  even  round  blanks  of  base  metal  (b) ;  or  colour- 
ng  or  altering  a  shUllng  or  sixpence  to  make  them  resemble  a 
guinea  ot  half  guinea,  or  a  half  peony  or  a  farthing  to  make 
them  resemble  a  shilling  or  a  sixpence  (c).  Those  treason- 
able  offiences  against  the  coin  seem  now  only  competent  to  be 
tried  as  appointed  for  treason,  not  at  common  law  (dj.  For 
offences  not  treasonable,  see  Coin. 

Killing  (he  Chancellor,  Treasurer,  or  certain  Judges  in 
Sn(^d  (^)  i  or  an^  of  the  Lords  of  Session  or  Justiciary  in 
Scotland,  sitting  in  judgn^ent  (f), 

Muntaining  advisedly,  by  writing  or  printing,  that  any  per- 
son has  right  to  the  crown  otherwke  than  according  to  toe  act 
of  settLemrat ;  ex  that  the  King  and  Fariiameiit  cannot  rq;nlate 
the  succession  (gj. 

Any  person,  within  the  kingdom  or  without  it,  compassing 
or  intending;  death  or  destruction,  bodily  harm  tending  to 
such,  maimmg  or  woundipg,  imprisonment  or  restraint,  of  the 
King ;  or  to  deprive  him  of  the  style  or  honour  of  King  of 
any  of  his  dominions ;  or  to  levy  war  against  him,  within  this 
Jdngdom,  in  order,  by  force  or  constraint,  to  compel  him  to 
jthange  his  measures  or  counsels ;  or  in  order  to  constrain  or 
intimidate  either  House  of  Parliament ;  or  to  move  any  fii^. 
reigner  to  invade,  with  force,  any  of  the  King^s  dominions  ( 
and  expressing  such  compassings  or  intentions,  by  publishing 
any  pnnting  or  writing,  or  by  any  overt  act  (h). 

A  popLdi  priest,  bom  in  tne  lunges  dominions,  coming  from 
beyond  sea,  or  remaining  here  three  oays  without  amfi^rs^ng 
to  the  church  (i)  ;  or  any  person  being  twice  convicted  of  ad- 
visedly maintaming  the  pope's  jurisdiction  in  this  kio^om  (j) ; 
or  any  person  using  any  bull,  absolution,  or  reconciliation  from 
the  see  of  Rome  (k) ;  or  any  natural  bom  subject  withdraw, 
iiig  from  his  allegiance,  and  being  reconciled  to  the  see  of 
Bome,  or  to  any  other  prince  or  state,  or  any  person  bringing 
this  about,  or»  it  appears,  even  attempting  it  (IJ. 

fa)  Id  EUnbeth,  c  1.  r^;  8  and  9  WiUiam  III.  c  86U^7  Aime, 

6  iS.  (ej  U  and  16  Geo.  II.  c  8&— -Hume,  1. 62S. 

fd)  Hume,  L  S85.  (O  25  Edward  III.  c.  2. 

f/j  7  Anne,  c.  SI,  sect  8.  (gj  6  Anne^  c.  7. 

(h)  36  Geo.  III.  c.  7— J^7  Geo.  III.  c.  6,  sect.  1..  ^ 

rU  37  EUzabeth,  c.  8.  Ti^  5  Eliabeth,  &  L 

(kj  13  Elizabeth,  c.  S,  sect.  8, 3.       r/^2  Jkmet  I.  c  4.-Hume.  i.  SSt 
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Naionl  lioni  satgeeiB  mie  liliigiMMiii  toAis  MItiil 
Stim    AKenSy  wUle  Modiiig  here  at  peMB  fa> 

The  paiiklmeBt  of  tieeoon  Uy  dxtnnog  m  a  hoiAey 
tfl  dead  (whidi  the  Ciig  may  dispenae  widi)  beheadnig^ 
qoarteriag  (b)y  fMetture  of  moreaUea^  haaann,  and 
tor  ever,  and  comipCioii  of  Uood  (cj. 

CeHain  pecnliantieB  m  the  form  of  die  tiud  for'  tnaaan  da 
Bot  ooBcerB  justices;  as  they  of  ocmrseeuuMit  Bat 

they  nay  take  the  steps  prepaoratorj  to  trial  (see  ^rrsil^  ftc); 
tiioogh  it  is  presamed  they  would  be  dispoaedy  after  aaxestby 
Ae  crisoiiial,  and  secoriBg  perishable  evidence^  toderoifethe 
precoffnition  upon  the  sheriff. 

Inmctment  for  treason  must  be  found  by  a  grand  jury.  And, 
except  in  die  case  of  attempts  against  the  lifo  of  me  King  hf 
assasdnaticm  or  otherwise,  must  be  found  within  three  yean 
af^  the  oflfence  (d). 

II.  MlSFBXSlOV  OF  TBEASOH. 

Mispridon  of  treason  is  the  bdn^  in  the  knowledge  of  la 
act  of  treason,  and  foiling  to  rereal  it  to  some  judge  of  asose 
or  justice  of  die  peace ;  so  that  when  a  new  treason  ia  created^ 
a  corresponding  misprision  arises  (e).  Forgers  of  feic^n  gold 
or  rilver  coin,  not  current  in  the  kingdom,  axe  poidahabw  m 
for  misprision  of  treason  (f). 

The  punishment  is  perpetual  imprisonment,  forWtuie  of 
moveables,  and  of  the  profits  of  lands  for  the  dSboAeat^n^kfg}. 

Justices  of  the  peace  of  course  cannot  try  for  this 
Their  duty  in  taking  steps  preparatory  to  tnal  ia  th^  a 
b  treason* 

III.  Unlawful  tbainivg  to  abks,  &c. 

Certain  provisions  with  regard  to  the  unlawfol  traimng  to 
arms,  &c.  may  be  noticed  here,  that  ofl^ce  being  picparatary 
and  subservient  to  Trecufon. 

Every  person  who  is  present  at  any  meeting  for  trainii^  or 
drilling  to  the  use  of  arms,  or  for  practising  mifitaiy  exercise^ 
which  is  assembled  widiout  authority  from  the  King,  or  the 
lieutenant,  or  two  justices  of  the  county,  and  who  tcmns  or 
drills,  or  asnsts,  or  is  present  for  such  purposes,  nay  be 
t|Ransported  for  seven  years,  or  may  be  imprisoned  not  cz>- 
oeeding  two  years ;  and  every  person  who  is  trained  or  drill- 

(m)  Hume,  L  626-8.  fbj  54  Geo.  III.  c  14a. 

fe)  Hyna»  L  sa7«JMa— 39  Geo.  IIL  c.  93.— 64  G«o.  III.  c  145. 
(d)  i  WiUkm  III.  c  a.  O)  Hume,  L  543. 

(fj  14  Elizabeth,  c  3.  (g)  Hume,  L  543. 
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«d,  M^k  pveseat  tn  Mich  poipoaet,  iMy  te  isad 
piisMed  tttt  exetadiiig  «iro  ve«n  f«^.    Jiutiots  of  4i0  feate 
«ei  oonptleal  io  die  tmi  #f  (nidi  an  oifeaaa. 
Jnadaaa,  aM  all  ather  ioftnar  jvlgea  and  »ia|JhlwHea, 


sftaUes,  and  atiMr  peaet  ofiaars,  aiay  diapens  audi  mearingn, 
«iid  May  •pprdiend  thoae  «ancMoed,  |um1  daai  wkfa  them  lui 
fn  caaet  of  Mikbla  aflboaea  (^6^.  (9aa  ^rrM^  fce^-.C!oaMM^ 
ffMnl.— Batf.) 

OfiSsnders  mav  be  indicted  for  any  offenee  punfahabie  inde- 
pandcbfly  «f  thw  act,  if  not  pfoeaoutad  wider  this  »ct  (c). 

Prosecutiona  under  this  act  must  be  brought  vUhin  six 
months  after  the  o£Pence  (d).  And  actions  against  justices, 
&C.  for  things  done  by  them  in  pursuance  of  this  act  are  limited 
^  six  months,  with  treble  costs,  &c.  (e). 


TURNIPS,  8ic.  STEALING,  fcc. 

A  sfTHMAftT  juriscBction  is  vested,  by  statute,  in  a  dngle 
justice  of  the  peace,  to  punish  for  stealing  or  injtizin|;  pertain 
vegetables  much  exposea  to  petty  depredations. 

if  any  person  9teal,  tdka  away,  or  wiUuIly  or  inalicioasl^ 
poll  pp,  iigure,  or  destroy,  any  turnips,  potatoes,  cribbagea» 
parsmpB,  beans,  pease,  or  carrots,  m  my  garden,  orc^atdp  or 
grounds,  open  or  indosed,  and  be  convicted  before  anv  justice 
of  the  peace  Ibr  the  coun^  where  die  offence  i^  coBmntted,  by 
confession  or  by  the  oath  of  one  credible  witness,  he  ibrC^ta  not 
exceeding  twenty  dnllings,  over  and  above  the  jalue  of  the 
goods  stolen,  &c.  wUcfa  sum  is  to  be  d^tibuted  between  the 
owner  of  the  turnips,  be.  and  the  persons  having  charge  of 
|he  poor  of  die  parisb  where  die  offence  is  committed,  in  sodi 
proportion  as  the  justice  thinln  fit :  or  the  whole  may  be  nven 
to  the  owner  of  the  turnips,  &c.  or  to  the  overseers  or  the 
poor,  according  to  the  discretion  of  the  justice ;  and  in  default 
of  payment,  the  justice  is  to  commit  the  offends  to  the  house 
of  correction  to  nard  labour  (or,  it  appears^  to  priscm,  where 
there  is  not  a  house  of  correction)  not  exceeding  two  kalendar 
months,  unless  the  penalty  be  sooner  paid ;  and  the  offender 
pay  be  brought  before  the  justicct  and  the  proceedinffe  mav 
be  carried  on  in  the  most  summary  manner  ^).    The  avf- 

^«J  60  Osa  UI.  e.  1.  sect  1*  r&>Secl.a,«*  fc)^^tLA. 

(d)  Sect.  1.  (9)  Sect  ^  (f)  laOeg.  JIL  c  aa,iact 

4a  Gea  III.  c.  07. 
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cftheovlMror  Ae  tamip,  be.  nd  «£  die  nduAiCams 
cf  die  pieee  where  the  o&noe  is  commitled,  is  allowed  (a)^ 
But  idieie  the  oomrictioii  is  upon  the  otth  of  the  owner,  the 
lAole  pcBsltjr  goes  to  the  poor  (b).  Prosecutioiiit  mast  be 
eommeaoed  witthi  tlm^  days  after  the  ofleace  (cj. 

This  aet  does  not  present  prosecntioiis  at  conunon  law,  fir 
sodi  offiaices,  befiire  the  jusdoes,  for  higher  nenaltiesy  i^  fiom 
die  aggravated  cucamstanoes  of  the  case,  toat  be  thooglit  a 
Bsoie  proper  oonrse* 

See  Th0^Mi$Mrf,  MaUaoiu.-'Proceu.^—Prvgf.—^P*. 


USURY. 


The  act  ai  Qneen  Anne  (dj  now  chiefly  rq^ubtea  tfak 
matter. 

One  of  its  providons  renders  void  all  bonds,  oontracta,  &e. 
<<  whereupon  or  whereby^  there  is  stipulated,  for  the  loan  or 
use  of  money,  more  than  5  per  cent  per  annum.  But,  by 
special  statute,  a  bill  or  promissory^ote  granted  for  an  usuxkiis 
cause  is  declared  effectual  to  an  onerous  indorsee,  unless,  when 
he  received  it,  he  had  actual  notice  of  the  consideradon  fiw 
which  it  was  granted  (e).  This  nullity  may  perhaps  some- 
times occur  as  a  defence  in  prosecutions  before  tne  justices  on- 
der  the  small  debt  act 

The  other  nrovision  of  the  act  enacts  a  forfeiture  of  treble  the 
sum  lent,  halt  to  the  king,  half  to  any  person  who  prosecutes, 
for  taking  more  than  5  per  cent  per  annum*  The  debUsr 
has  also  ma  acquittance  of  the  debt,  under  the  first  provision, 
if  the  usury  was  stipulated  in  the  instrument;  otherwise 
not  ^).  Prosecutions  for  the  treble  penalties  must  be  brought 
withm  a  year  after  the  o£^ce,  if  by  a  private  psrtv,  and  wiuin 
two  years  after  that  year,  if  by  the  precurator-nscal  for  the 
crown  (g).  This  being  purely  a  pecuniary  action,  and,  thcn^ 
)[bre,  competent  before  any  judge  ordinary,  and  without  m 

fa)  13  Geo.  III.  c  32,  sect  2.  fhj  lUd.  sect  ^ 

fej  lUd.  sect  6.  (d)  IS  Anne,  c  le.  {ej  68  Geo.  III.  c  SS. 

ffj  Hume,  L  4S4. 

iTgJ  31  Elisabeth,  c  6.^Walker  and  others  against  Allan,  90th  June 
.  18079  sffinned  on  i^|^etfl....-Moriaon  aninst  Conhel,  24th  June  iaO0L^ 
Meal  against  Thorn,  27th  November  1810. 
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jury  (a)y  is  probably  competent  before  justides  und^  the  small 
debt  act.  But  it  is  very  impiobaUe  that  such  an  action  should 
oocar  before  them. 

For  the  distinctions  and  details  in  this  matter,  Baron  Burner's 
work  (b)  and  the  other  authorities  {c)  may  be  consulted. 
-   For  pawnbrokers^  interest,    see  Pledge^  sect.  Redeeming 
Pawnsy  &c. 


VAGABONDS. 


Justices  of  the  peace  are  directed  to  execute  the  acta 
^*  against  wilful  beggars  and  vagabonds,  solitary  and  idle  men 
*^  and  women,  without  calling  or  trade,  lurking  in  ale-houses, 
**  tied  to  no  certain  services,  repute  and  holden  as  vagabonds ; 
<<  and  against  those  persons  who  are  commonly  called  £gyp- 
"  tians**  (d). 

Under  the  denomination  vagabonds  are  comprehended  aU 
aomers,  or  persons  who  masterfixUy  take  meat  and  drink  with- 
out payment ;  all  idle  persons  who  go  about  using  subtile^ 
crafty,  and  unlawful  play,  as  jugglery,  fast  and  loose,  and  the 
like;  the  people  calling  themselves  Egyptians  (gypsies)  or 
any  other  who  pretend  to  foresee  future  events,  and  to  tell  for- 
tunes, or  to  have  skill  in  magic,  or  the  like ;  pretended  idiots ; 
able  bodied  persons,  alleging  that  they  have  been  burnt  out  in 
some  distant  part  of  the  country,  or  that  they  have  been  ba- 
nished from  some  other  place  for  crimes;  others  having  no 
land  nor  masters,  nor  following  any  lawful  trade  or  occupation, 
and  who  can  give  no  good  account  of  themselves  how  they  earn 
their  living ;  all  tale  tellers  and  ballad  singers,  not  properly  li- 
censed (i.  e.  not  being  in  the  service  of  the  Lords  of  Parlia- 
ment, or  of  the  great  burghs)  ;  all  sailors  alleging  that  they 
have  been  shipwrecked,  umess  they  have  sufficient  testimonials 
of  the  truth  of  their  story  {e).  The  Egyptians  were  a  race  of 
disorderly  persons  who  came  from  the  East  and  overspread 
Europe  some  centuries  ago.  They  were  of  the  worst  charac- 
ter ;  and,  being  joined  by  all  the  idle  and  dissolute  in  die  coun- 
tries in  which  they  settled,  were  an  intolerable  grievance. 

(a)  Wilson  against  Jackson,  19th  January  177a« 
•  f6>  Hume,  i  493-603.  r<r>  Flowden,  Ord,  fte. 

(d)  1661,  c  38.  (€)  1449,  c.  83i_1467,  C.  79.^1679,  e. 

74.^1692,  c.  149 — 1698,  c .  21.-jOf  these,  1679,  c.  74,  sesms  to  be  th« 
leading  regulation. 


54S  VAQAiunfhs. 


ln00P  fUWM  %nl0  D^l^  0llBi  1ft  CMV  (NRI  fHMMi^  i 
pffflMlBtt  M  ^l^WMMMi  'f<Ci^«   IW|Mlfin0ll  W  WHut  ttft 

ing  them  without  begging,  if  they  cannot  find  w§A 
fhftrit     (See  Poor  (*)> 

For  the  iiiiiltl ftnoM  cksct^iCioB  of  cMH^oorts 
■Rfsted,  8  gresi  varieCj  of  eortedfaM  hare  at 
been  qypcnnted ;  sach  as  banishment,  lou  of  the  eaia^  Cce. 
aome  even  more  severe ;  Tagrsncy,  particnkriy  sominff,  having 
at  one  time  been  a  venr  great  grievance.  The  Egypciaiis  vcn 
banished  successively  firom  the  different  countries  of  Em  ant ; 
from  ScotUmd,  under  paiif  of  death.  Boi  ^orooa  pinmlb- 
ments  have  not  for  a  long  time  been  imlied  to  vagrancy,  ex- 
cept when  an  act'of  soming  occurs  (which  rarehr  happens)  sach 
as  it  aasna  pnpar  aa  4eal  with  aa  an  ad  of  theft  erofieMMiy. 
Hw  Sf9cra  part  of  die  fnariaiinm  aganial  EgypCitta,  uk  par- 
tiealar,  ia  now  in  desuetude  (c) ;  though  they  are  atiK  liaUr 
to  ba  dealt  with  as  vagabonds.  The  punisWmpnt  nstiafly  in- 
fteiad  by  justieca  (and,  it  ia  bdieved,  tew  other  ju^gea^  tlioa^ 
of  more  extensive  powers,  go  farther  in  this  matter)  is  n  ahatt 
iMsprisonment;  and  sometiaMs  they  abo  lay  under  ainci^  Jar 
the  good  behaviour.  Bcggan  are  directed  to  ba  kapriaMiedt 
and  fed  on  bread  and  water,  for  a  month  (J). 

The  pretending  to  exerciBe  any  sort  of  witdicraft,  aoroeiy* 
aBchaatment,  or  CDUjuration,  undertakii^  to  tell  fortunes,  or 
preten^ng,  from  skill  in  any  occult  or  cnrfty  science,  to  diacs^ 
ver  where  or  how  goods  stolen  or  lost  may  be  found,  is,  by  n 
hiter  statute,  made  puniriaUe,  en  conviction  upen  indicmiens 
or  libd,  for  each  oftnoe  with  imprisonmeat  for  a  vear,  and,  if 
the  oourt  thiak  fit,  the  person  offending  m^  also  oe  obliged  to 
givn  sntecicB  for  his  good  behaviour,  in  sue*  sum  Mid  foe  mack 
itmm  m  the  court  thmk  pfoper^  and  is  to  be  forther  imprMaed 
tin  audi  sureties  be  given  fr>  Justices  of  the  peace  appesw  to  be 

fm)  1079,  c  74 — last,  e.  SS^ProclMii.  lUIi  ibngnst  l«»^^Pniclm. 
aath  AwMt  1S93 — ^Ratified  hf  acta  16D5,  c  4.^;  1698;  c  31. 

(bj  Toe  lucntivo  tiade  of  begging,  which  fs  the  source  of  vaany  evib, 
ean  be  sufficiently  cfaecked  bj  the  existins  \Bm%  if  thej^  be  not  obstmcieil 
bf  famliicrkirinele  charity ;  particulafiy  wfisn  they  tre  sMed,  as  leoemlj  ia 
Edinbiugli,  Pertk,  and  elaewkera,  by  tome  proviakMi  §k  putting  thoie  wto 
big  from  necessity  upon  a  course  fi>r  obtakainff  r^ief 

fe)  Hume,  i.  467-471.  fd)  Proclam.  SQth  AogiBt  1S9BL 

*  {€)  0  Geo.  n.  c.  a.— 'Thk  act  ako  pr«Bcrlbet  pillory ;  but«  by  a  ktec 
•tatute,  that  punishment  is  now  abolished  except  in  cases  of  peq^my  (i 
FmMmmU^  sect.  Pillory).  This  act  pitMbita  all  pcosaeutiona  fiir  the  \ 
posed  criBW  of  witchctalt;  far  which  many  suffered  death  ia  fiinnar  tii 
cUcfly  about  the  year  tOSl  (Hnaie,  i^  iwi) ;  one  in  SutherUukUiiie  ^ 
bomtagr  wbiefa  was  the  ttsoal  uMNla,  to  lately  as  17^  (Amot*8  Criauiad 
Trials,  p  3<M?-.7). 


competent  to  take  trial  of  ofiences  a^unst  this  statute ;  bat  it 
appears  to  be  in  general  OMte  expedient  that  such  cases  (Aoold 
be  disposed  of  by  the  sheriff. 

Hammrmg  tne  kind  of  persons  above  described  $m  raga^ 
bonds,  the  earning  a  liyelihood  by  kemng  a  known  and  pecu- 
liar house  of  haunt  or  harbourage  for  them,  was  made  the 
subject  of  some  severe  enactments  in  former  times ;  and,  in- 
dependently of  those,  is  punishable  at  eommon  law  (a).  Jus- 
tices of  the  peace  are  directed  **  to  nunish  and  fine  their  re- 
'<  setters  and  setters  of  houses  to  tnem  accordingly,  by  sudi 
<'  competent  pains  as  is  proper  for  them  to  enjoin^  (b}.  The 
most  common  course  is  said  to  be  to  inflict  imprisonment  or  a 
fine,  and  to  lay  under  surety  for  good  behaviour. 

By  an  old  act,  vagrants  and  sturdy  beggars  might  be  com- 
pelled into  service  by  any  manufacturer  within  the  kingdom, 
at  the  sifiht  of  the  magistrates  of  the  place,  where  they  were 
laid  hold  on  fc)  ;  but  few  manufacturers  were  willing  to  take 
sueh  person  mto  their  service ;  and  this  pvevisiim  has  long 
been  in  cBsuse  (d). 

FOKMS  OF  PROCBBDINa. 

1.  CommUmef^JbrJuriher  examinoHofi. 
^Place  and  date.]     <<  C  D,^  [design  or  describe  him]  <<  hav- 
«( ing  been  brought  before  me,  G-  H,  Esq.  of 
*^  one  of  his  Majesty^s  justices  of  the  peace  for  the  county  of 
'<  M.y  charged  with  conducting  himself  as  a  vagabond  at 
'<  upon  the  day  of  ^  [state  the  leading 

particulars  of  the  act  of  Ytmaxicj  charged]  **  and  the  said 
<<  C  D  having  been  examined  by  me,  I  iiereby  grant  warrant 
**  to  constables  to  apprehend  and  commit  him  to  the  tolbooth 
**  of  ,  the  keepers  whereof  axe  hereby  ordered  16 

<<  receive  and  detain  him  for  fiurther  exaaunalion.      (See  Jf<^ 

[Sometimes,  after  the  accused  has  been  detained  for  a  few 
days  on  sueh  a  warrant,  this  is  thought  sufficient,  fiurther  proce- 
dure is  dropped,  and  he  is  liberated.  When  fiurther  procedure, 
upon  a  regular  complaint,  is  thought  proper,  the  acciased  may 
be  committed  for  trial  (see  CommUmaU  Jbr  trial) ;  and  the 
complaint  may  be  in  the  following  terms}  :-— 

fa)  Hume,  i  474^  (b)  1661,  c.  38.  fc)  1663,  e.  16. 

(d)  Enkine,  L  7-  61.— i^o«0:  Various  acts  of  parliament  have  from  time 
to  time  been  passed  with  regard  to  vagrants  and  rof^es  and  vagabonds,  in 
England ;  but  thej  seem  not  to  extend  to  Scotland. 
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<'  Unto  the  Hooounible  hb  Migefity\i  jostioes  of  the  peK< 
<^  for  the  county  of  M, 

^<  The  petidon  of  A  B,  procimtor-fifloal  of  covt,  bit 
<<  public  interest, 

<<  Humbly  sheweth, 
<«  That  C  D^  [design  at  describe  him]  '^  was  appeha^ 
*<  conducting  himiself  as  a  vagabond  at  ^^ 

«  day  of  by  "^  [state  any  psrticahis</Q( 

oKnce  which  may  be  material,  or  as  the  case  may  be.  ^ 
Process^  sect  Complaint] 

««  Mw  it  therefore  please  your  Honours  to  ponil  tka^ 
'<  C  D  with  imprisonment,  and  to  lay  him  under  lOR^ 
"  for  his  good  behariour,  or  to  do  otherwiae  as  BttjsBi 


CC 


i Deliverance  is  granted  for  serving  a  copy  of  the  canp^ 
of  this  deliverance,  upon  the  accused,  and  fcr  gH^ 
to  appear  for  trial  at  a  short  interval,  ^.  5.  six  days, «»  » 


appear 
citing  witnesses.] 


3.  judgment 


[Place  and  date.]  "  The  justices  havinfr  ^^'^'^^j 
«<  complaint,  and  proof  adduced,  find  the  said  C  D  p^^ 
*'  the  offence  changed,  and  grant  warrant  to  ^'^^^^'^ 
««  committing  him  to  the  tolbooth  of  N,  the  ^^/^ 
"  are  hereby  ordered  to  detain  him  for  four  wetfs  »» 
*<  date^  [or  as  the  case  may  be.]  ^  tt  r  p' 

[See  farther  in  Process,  sect  Forms  o(  Proceeding- j 
See  Poor.*— (irtiffitfi^. 


VOLUNTEERS.  $4S 


VOLUNTEERS. 

It  is  hardly  necessary  to  notice  volunteers. 

The  leading  statute  at  present  is  44  Geo.  III.  c.  54 ;  which 
has  not  been  materially  altered  by  subsequent  acts.  A  justice 
may  punish  for  selling  arms,  &c.  and  for  buying  such.  If 
subscriptions  or  fines  be  not  paid,  he  may  levy  double  the 
amount  by  distress.  He  may  punish  for  revising  to  deliver  up 
arms.  For  the  details  of  those  and  other  matters,  the  subsist- 
ing statutes  must  be  consulted* 


WRECKS. 


The  sheriffs,  justices  of  counties,  baililFs,  and  bead  officers 
of  towns  near  the  sea,  constables,  and  customhouse  officers,  on 
application  by  or  for  the  commander  of  a  ship  stranded,  or  in 
danger,  must  command  the  constables  of  the  neighbouring 
ports  to  call  necessary  men  as  assistants,  and  to  call  the  assist^ 
ance  of  the  commanding  officers  of  any  king^s  ship,  or  mer<^ 
chant  ship,  at  the  place,  by  their  boats,  and  such  hands  as  they 
can  spare;  which  commanding  officers,  for  neglect,  forfeit 
L.lOO  to  the  superior  officer  of  the  ship  in  distress,  in  any 
court  of  record  (a), '  The  collectors  of  customs,  and  all  others 
employed  in  saving  a  ship  or  cargo,  must,  within  thirty  days, 
be  reasonably  paid  by  the  commander  or  merchant ;  otherwise, 
the  ship  or  goods  are  to  be  detained  by  ^be  officer  of  customs 
till  the  charges  be  paid,  and  recompense  made,  or  secured  t(y 
the  satisfaction  of  parties.  In  case  of  difference  between  the 
custom-house  officer  and  the  captain  or  merchant,  as  to  th^ 
recompense  to  any  person,  they  appoint  three  neighbouring 
justices,  who  ascertain  the  ainount.  If  no  person  claim  the 
goods  saved,  the  chief  customhouse  officer  of  the  nearest  port 
applies  to  three  of  the  nearest  justices,  who  put  him,  or  some 
other  responsible  person,  in  possession  of  the  eoods,  they  tak- 
ing  an  account  of  the  goods  signed  by  that  officer ;  and  if  not 
claimed  within  twelve  months,  the  goods  are  publicly  sold, 
(and,  if  perishable,  forthwi^  sold),  and  the  proceeds,  after 

« 

(m)  12  Aonei  seas.  3,  c  18,  sect  1,  aiade  perpetual  bj  4  Geo.  I.  c  12 ; 
found  to  extend  to  Scotland;  Commisnoneni  of  Custpms  against  Lord 
Dundas,  ^6lh  May  1810. 
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dedncdng  duurgo^  aie,  with  m  acooant  of  the  whole,  tzus- 
mitted  to  Exchequer  for  hehoof  of  the  owners  (a).  If  any  pcr« 
•OB  besides  those  employed  by  the  offloers  of  ciuloiii%  or  tk 
fonslsHes,  endesToor  to  enter  the  ship  hi  distress,^  witboot 
their  leave,  or  that  of  the  commander,  or  molest  or  intermpc 
them,  or  deface  the  msrks  on  the  goods^  before  they  are  takes 
down  in  a  book  by  the  commander  and  first  officer  of  the  cos- 
toms,  such  person  must  make  double  ^atisfiurdon  widiin  twv 
days,  at  the  discretion  of  the  two  nearest  jusdoes ;  or,  in  defiudt, 
is  Dv  such  justices  to  be  sent  to  the  next  nouse  of  oorrection,  to 
bara  kbour  tar  twelve  mondis  (b) ;  and  any  commander  or  ai- 
perior  officer  of  the  ship  in  distress,  or  the  customhonae  crfSccr 
or  amstaUes  on  board,  may  repel  1^  force  persons  so  impnmo- 
\j  presnng  on  board,  and  molesting  them  (cj.  If  goods  stoleB 
nt>m  such  ship  in  distress  be  foimd  on  any  person,  he  must 
restore  them  on  demand,  otherwise  he  forfieits  treble  Talue,  to 
be  recovered  by  the  owner  in  an  action  (d).  Persona  wilfiiDj 
doing  any  thin^  tending  to  the  immediate  loss  of  audi  shipia 
dbtress,  as  making  a  h^^  stealing  a  pump,  &c.  are  guilty  of  a 
capital  crime  (e). 

By  the  prececUng  provision,  the  CQStpdy  of  Hranded  tcbsA 
and  goods,  if  the  master  or  others  directly  interested  do  not 
daim  it,  is  given  to  the  customhouse  officers.  The  vice-admi- 
rai  of  the  bounds,  by  commission  from  the  king,  has  the  right 
gf  custody  (and  afterwards  the  property,  if  not  daimed  fay  the 
pwpers)  of  wreck  pn^rly  so  called,  that  is,  goods  of  which 
the  owners  cannot  be  traced  by  any  person  having  escaped 
alive,  or  by  marks;  and  which  term  comprehends  not  onlj 
bc^ede  so  called  in  a  more  limited  sense  (goods  thrown  on 
shore),  but  alsojeUom  (goods  cast  into  the  sea  and  sunk), 
JtaUom  (goods  floating  on  the  surface  of  the  sea),  and  lagan 
or  Ugan  Ojoods  cast  into  the  sea,  and  sunk,  with  a  bauy  <Mr 
cork  attached  to  thepi  by  a  line) :  but  the  admiral  muat  make 
up  a  Bst  of  such  goods  at  the  sight  of  the  officers  of  rtifft^mt 
l^nd  «;cise  (f). 

The  plundering  of  wrecked  vessels  may  have  the  highest 
arbitrary  punishment  (g)^    If  any  of  Uie  crew  survive,  ami 

fm)  19  Anne*  msb.  f,  c  18,  sect  8. 

(h)  In  Scotland,  where  there  ere  very  %tm  eonec^oa  lieuee%  IS  annsn 
that  the  oflfendar  maj  be  committed  to  gaoL 

(c)  19  Anne,  sess.  9,  c  18,  sect  3.  (d)  Sect.  4. 

(9)  Sect  6 — Yo«r,  S6  Gea  II.  c.  19,  is  deelaied,  bj  Its  ISth  eectioo,  mdi 
to  extend  to  Scotland. 

(f)  CommiinloQen  of  Customs  and  Exdse  and  others  agaiast  L«d  ]>aso 
lias,  9d  December  ISia ;  and  authorities  there  oiled. 

(%)  Hume,  i.  48|. 


*■  -.   •*, 


^7, 


it,  when  my  wise  under  thrir  |iwiteiipiiii»  imm  «ifilal»  m  Mi%. 
robbeiy  f  a>  The  plundering  of  wrecked  vilwih»  htktf  •  ila- ' 
nllpMoSeiieai  t^^M  he,tMdt»  ill  Iht  fim  iMlriMe^  Mire 
the  Court  of  Admiral^  f»>  JiHtMife  of  llie  pWee  ni^^plt^. 
pare  for  triaL  (See  Arrest,  l^c.)  They  may  perhaps  punish 
for  smaller  depredations  on  goods  thrown  on  shore.  And  it  is 
their  duty  to  prevent  depredations  on  wrecked  goods  as  far  as 
in  their  power,  and  to  preserve  the  goods  for  those  having  right 
to  the  custody  of  them^  as  above  specified. 


WRONGOUS  IMPRISONMENT. 

Three  is  a  spedal  statute,  1701,  c.  6,  commonly  called  the 
Liberation  Act,  agunst  wrongous  imprisonment ;  certain  cases 
provided  for  under  which  are  noticed  in  other  articles.  (See 
CommUmefUjbr  TriaL — BaiL — lAberaHan.) 

That  act  nrtlfer  forbids  all  close  imprisonment  of  any  person 
beyond  eight  days  from  the  time  of  commitment,  under  the 
penalties  of  wrongous  imprisonment  mentioned  under  Commit- 
mfcnijor  TriaL  By  dose  imprisonment  is  meant  solitary  and 
inaccessible  imprisonment,  where  access  is  denied  to  friends  or 
agents  (c). 

It  also  forbids,  under  the  same  penalties,  all  confinements 
not  either  consented  to  by  the  party,  or  inflicted  after  trial,  by 
sentence.  It  is  thought  that  tnis  provision  relates  to  a  wrong 
which  is  not  an  incarceration  in  a  known  jail,  but  an  irregular 
confinement  in  some  private  strong-hold;  and  that  it  relates 
only  to  acts  of  power  and  authority  by  a  magistrate  under  co- 
lour of  his  oflice ;  similar  lawless  violence  by  private  persons 
bdng  punishable  at  common  law  (d). 

It  also  forbids,  under  the  same  penalties,  all  transportation 
of  any  person  fiirth  of  the  kingdom,  by  judges,  magistrates,  or 
others,  except  by  a  lawful  sentence,  or  with  consent  of  the 
person  himself,  given  before  a  judge. 

If  the  magistrate  be  guilty  of  any  abuse  of  power  to  the 
restraint  of  personal  liberty,  although  not  resembling  any  cases 

ft^)  Hume,  L  4S1.  (b)  Ibid,  it  3fi. 

(t)  Ibid.  iL  lJ3..-Buiii€tt,  SBS.  (d)  Hume,  ii.  118. 

Mm3 
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in  te  Hbentfon  ael,  he  it  fiiAfey  ntcoBonMifaVyto  la 
of  Jtintges  ftr  wioi^goiis  mpHiioinncwl. 

See  PumAmenii.     . 

Per  imprifomait  in  civil  cases,  see  Imprifommtemi,    Jfafc 
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BAIL. 

(Page  81) 

nfUeiddGeorgeit  d  S6,  here  qaoted  <' ('5)'' has  notr  lieen 
Repealed  by  6  Greo.  IV.  c.  105,  in  so  far  as  regards  customs; 
and  hjr  7  and  8  Geo.  III.  c.  53,  sect  127f  in  so  &r  as  regards 
excisd.  And  it  has  been  enacted  by  sect.  46  of  the  last  citea 
aict.  That  it  toy  p^rton  armed  with  any  offensiye  weaj^n 
shall  ferdbly  assAUlt  6)f  redst  any  officer  ot  excise  or  his  assist- 
ants, when  Seanhinc^  fiir,  or  seising  any  goods  forfeited  under 
any  act  relating  to  ue  EacUe  or  dusiomSf  or  any  yessd,  boat, 
carriage,  horscf,  ire  used  in  remoying  such  goods,  or  when  ar- 
resting or  endeayouring  to  arrest  any  Person  concmed  in 
dsrryitig  Or  conceafing  siich  good^  and  liable  to  arrest,  siich 
officer,  &C.  may  oppose  force  to  force  and  execute  his  duly ; 
iCnd  if  any  perk>n  so  assaulting,  resbiing,  or  opposing,  be 
ivotincled  or  killed,  and  the  officer,  &c.  be  prosecuted  for  it, 
they  niajr  plead  the  general  issue,  and  giVe  £&is  act  and  the 
spcfcid  nUKter  in  evidence ;  and  any  jilstide  of  the  peace  or 
other  magistrate  before  ▼hoin  such  officer^  &c.  are  brought,  is 
to  admit  them  to  baiL 

The  coum'6n  law  applicable  to  stich  circumstances  is  notlcect 
afterwards.  Homicide^  sect  Justifiable  from  nublic  duty. 

The  drcnmstanoes  of  the  case  may  be  such  as  not  lo  resider 
it  necessary  to  require  bail.    (See  AtU.) 

The  acts  24  Geo.  III.  sees.  S,  e.  47,  and  47  Geo.  III.  sess. 
S,c  66,  here  quoted  ^*  (df  have  now  been  repeided  1^  6  G^. 
IV.  c.  105.  But  a  similar  provision  has  been  made  by  the 
act  St  present  in  force  with  regard  to  the  customs,  6  Geo.  IV. 
c.  108,  sect.  14^  as  is  noticed  under  thai  head,  page  188  ^<  (a).^ 
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EXCISE  AND  CUSTOMS. 

fpAGE  111.^ 

I.  Excise 

Since  the  correBponding  p«t  of  this  treatise  vis  priiild,a 
act  of  parliament  has  been  passed  to  eonerfidate  and  mead  tk 
laws  relating  to  the  management  of  the  Be?eniie  of  Ex- 
cise (a);  to  take eflfct  on ^  J^^ifzy  l^SS.    Tliitaetc» 
tains  Tarioas  leffulations  upon  the  8ab}ect.     Bat  itdosat 
vepeal  entizdy  all  former  laws,  as  was  done  in  a  distinct  aa- 
Her  in  the  case  of  the  caBtttak  (S^  page  127.)    It  ^ 
enacts  that  former  laws,  powers,  authorities,  &c  oontii9c'> 
any  former  act,  which  are  '*  repugnant  to,  or  inoonsistcDt  vA 
the  regulations  in  this  act,  yp  x!Vealed ;  firom  ^'hidiit^ 
be  inferred  that  the  former  hnrs  and  rc^gulatkm%  to  v^ 
there  are  not  oorrespondiqg  proyisyypa  in  this  act,  mbsib 
force* 

It  is  only  iate^d^  to  give  I|es^  a  vefw  gfMfA^ft^, 
those  prt>visions  m  the  recent  b^  wh^  more  m^ 
ctmcem  justices  of  the  jfaqe^  as  Uie  MfL  i^  in.  ^  Imsfi^  ^^ 
Kfvenue  officers,  and  will  1^  produjpe4  wli^n  it  »t»^^ 
upon.  Most  of  the  remarks  whidi,  wg;;e  jqiM^  ^^  ^^1 
the  former  regulations,  now  supers^^^i^^  of  coivs^  VF^ 
to  the  Qotte^onding  re^rulatipns  ip%4e  W  ^  t«c^  i^ 

1.  ForciNe  offef^e^yJbririaJofwkkhb^intii^  o»^ 

indices  may  prepare. 

From  the  ouaMea  terms  of  the  repeal  of  former  sRt^  s^J"^ 
noticed,  and  tnere  being  no  <!brre8pon4i9g  mrnofiDS  in  u^  ^ 
cent  act,  there  seems' td  be  ground  for  thin^n^  that  tbc  ^"^ 
acts,  relative  to  such  forcible  offences,  mipted  under  tuf  ^ 
vision  in  the  body  of  this  treatise,  remain  in  forc^- 

Certain  offences  of  a  forcible  nature,  more  imn^ediit^^ 
nscted  with  makii^  of  seiiures,  wiU.  be  presently  noticed  i0^ 
tnat  diyisioB. 

(PAt5i5  na) 

%.  Ree^foerinff penalties  ofemae ^C/^/"*****'-^;. 

The  leading  r^guhtion  upon  this  point  is  riom  ^^'"^''^ 

die  recent  act  (b)^  which  seems  to  supersede  the  more  tfCK^ 

(a)iuAZ  Geo.  IV.  e.  fix  {k}Vt^^^^ 


tognliliMiqHotodiBlUuttt  bM  W  frliieh  die  rAirin  m«d4 

in  the  toU  aA  in  a  mnttt  neunn  applicable.    Bjr  tkat  i^^a< 

tion,  it  u  prorided  tnat,  for  the  tecoveiy  of  any  penalty  iBCiuv 

rtd  fir  any  ofawe  UgaiBat  any  act  vdating  to  the  exdae,  ot 

tor  the  reoovery  of  any  goods  seiud  as  forfeited  Under  any  act 

rdaUag  to  tbe  exeUet  wbete  the  ofoiee  baa  been  coiMDKted^ 

or  the  affiader  haa  beOi  foond,  or  the  geoda  hare  btea  imed 

beyoad  the  lintita  of  the  chief  <^ce  of  ezriee  in  Londen^ 

(vnicls  of  Couzae,  the  wk^de  of  Scotland  ia)  the  infbnnetioa 

Bosy  be  exhituted  before  any  one  sr  swie  jiutices  of  the  pCM« 

fi»  the  eowty,  city,  town,  w  place  nrhete  the  of&nce  was  conf 

mitted,  or  the  oSeader  was  found,  or  the  goods  were  seiied^ 

•nd  m^  be  determined  by  any  two  or  more  josbces  of  tin! 

peace  wr  ^  place.     And  they  are  required,  upon  sncfa  infold 

HMtioa  being  exhibited,  and  upon  the  appeaittnoe  ef  the  per.i 

eon  agMnat  whom  the  information  is  euiihitedt  er  who  clunri 

tbe  gpoda,  or.  In  db&uh  of  »pearan«e,  upon  proof  of  the  ■er4 

vice  of  such  summwa  as  aner  mentioned*  to  proceed  to  Atf 

eoEMninatixHi  of  the  fiwts,  and  to  give  judgment  npoa  tbe  ez^ 

amination  of  one  or  more  credible  witnesses  upon  oath,  or  npoA 

Toluntaiy  cenfesaion ;  and  they  are  remurad  to  grant  a  wai^ 

rant  nnoH  tbeii  hands,  as  after  mentioned,  for  carrying  the 

judgment  into  efFect.     And  no  information  before  jnstiGes  ef  A 

eounty  is  o^jectienablet  becslue  the  oAence  wm  committed* 

the  oaender  iound,  or  the  goods  seixed,  hi  a  division,  city, 

town,  (a  place  of  such  county,  haring  a  separMe  ceMdiiuon 

of  the  peace,  whether  it  be  *  comity  o£  itself  or  not. 

The  mfoimatiou  is  to  be  lud  within  four  months  irfter  th« 
offbice ;  end  a  notice,  in  writing,  of  aaA  mformaticn  Is  to  bti 
^ven  to  tbe  defender  within  a  week  after.  The  jostice  or  jotfi 
uoea  before  whom  the  information  is  exhibited'  are  ivqulveA 
to  BumHKHi  tbe  defender  to  appear  and  sttead  the  hoartsg,  at 
a  time  and  place  stated  in  the  summons,  whiefa  is  to  be  sb*vet 
at  leaat  feurteen  days  before  the  time  appointed,  eieept  in  dMr 
ease  of  infimaaUtm  for  lecorery  of  double  the  vkloe  of  afl^ 
dety  Mf^ected  to  be  pud,  in  which  case  tbe  sar^ce  mnsfr  M 
at  leart  twMity-leur  henrs  before  the  time  appototedi  And  il 
is  suffldcnt  service  to  leave  tbe  snininens  st  tbe  jit€«  of  btufa 
ness,  or  at  the  place  where  the  offence  was  cnmmitted,  or  tfatf 
seiAue  made,  or  at  the  place  of  lesidence,  or  with  the  wifo* 
dnld,  or  naenial  servant,  directed  to  the  ddb^et  t^  hit  right 
name,  or  his  assumed  name  fa). 

Two  or  more  justices  are  to  meet  every  three  calendar  mentha, 
or  ofteaer,  to  adjudge  excise  cases  (b). 
r«>7  Md  8  Owb  IV.  c  BX,  MCt.  •&  (bj  Sect  9J. 
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.  Noofficerof  eauase.ktoact  a»a*juti€e  m  eniie  casei; 
nor  any  excise  trader,  in  any  ezdae  case  rdating  to  hb 
trade  (a). 
.    Pei^  incoiiing  excise  penaltiea  may  be  pmec^ 

(HT  severaDy  (b). 

No  action.  Ml,  plaint,  or  infermaUon,  or  other  kgil  p 
ceeding,  fin*  the  recovery  of  any  penally  or  forfeitore  oo^ 
the  laws  of  excise  or  customs,  is  to  be  commenced  or  canM 
on  in  Scotland,  unless  by  order  of  the  commissioners  or  tsas. 
tant  commissionen  of  excise  or  cnstons,  and  in  the  nsme  of  n 
officer  of  exdse  or  cusloms,  or  by  and  in  the  name  of  tke 
Liozd  Advocate  or  Solicitor  General.  But  this  does  not  a* 
tend  to  summary  proceedings  at  the  instance  ef  soy  olEm 
of  excise  or  customs,  for  the  conviction  upon  immedisle  met 
of  any  person  under  any  act  relating  to  the  excise  or  cue* 
toms  (c\ 

.    Justices  are  to  proceed  to  hearing  and  judgment  on  iv 
merits,  without  regard  to  defi^rts  in  form  (d)* 

Officers  of  excise  and  others  detecting  and  giving  infaas- 
tion  are  competent  witnesses,  notwithstanding  anyialeRstw 
the  penalty  or  forfeiture  under  prosecution  (e)* 

Justices  may  mitigate  penalties  to  one-fourth  part  tberr- 

,    Penalties  and  forfeitures  to  be  distributed  eqoallj  between 
the  King  and  the  informer  (ff). 

App^  is  competent  to  either  party  flrom  the  justices  to  Ute 
quarter-sessions,  to  be  held  not  sooner  than  a  week  sft«r  wAitt 
of  the  ^>peal  (h). 

The  appellant  must  immediately,  upon  the  gi)^  ^  ^ 
juc^ent  to  be  appealed  from,  give  notice  in  writing  to  tN 
justices  who  pronounced  it,  and  to  the  adverse  partji  vA  n^ 
lodge  the  notice  with  the  clerk  of  the  peace ;  and  tke  spp 
lant  must,  within  one  week  at  least  before  the  appeal »  ^.  ^ 
heard,  give  notice  in  writing  to  the  adverse  party  of  ^  ^^ 
and  {dace  at  which  the  apiml  is  to  be  heard.  Penalties  to  oe 
paid  within  three  days  after  the  judgment  appealed  fio^ 
the  commissioners  of  excise,  collector  or  supervisor ;  91dA^^ 
alleged  to  be  forfeited  to  be  deposited  with  them  nn^  ^  ^ 
peal  is  disposed  of  (%).  ' 

^  The  quarter-sessions  to  examine  only  the  evidence  «*« 
given ;  and  in  case  of  any  new  jud^ent,  to  have  the  «* 
power  of  mitigation  as  the  original  justices  (j). 

(a)  7  and  8  Gea  IV.  c.  63,  sect  68.  O)  ^^ 

fe)  Sect  61.                         (dj  Sect  73.  (^)  ^^^  2" 

(f)  Sect  78.                       (g)  Sect  103.  (hj  S«*  «* 
(i)  Sect  83.                              (j)  JSect  84. 
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If  tlie  judgmml  be  ailrmed  on  tp)peal,  it  k  to  be  enforced 
liy  the  original  justices.  If  a  new  judgment  be  given  on  ap« 
•peftl,  it  is  to  be  enforced  by  the  quarter-^Bessions  (a). 

The  justices  or  quarter-sessions  respectirely  are  to  grant 
warrmnts  for  the  sale  of  goods  or  levying  of  penalties  (A). 

In  levy  warrants,  any  time^  not  less  than  four,  nor  ttore 
than  eignt  days,  may  be  appointed  for  the  sale  of  distress  (c). 
'  The  penalty  and  the  expences  to  be  deducted  from  the  sale, 
and  the  overplus  returned.  A  copy  of  the  warrant  may  be 
taken  (d). 

Where  sufficient  distress  cannot  be  found,  a  warrant  may 
issue  fiir  the  arrest  of  the  person,  and  commitment  to  the  gaol 
or  correction  house  till  satisfaction  (e).  Poor  persons  may  re* 
eeive  an  allowance  not  exceeding  eightpence  per  day,  from  the 
oommissioners  or  assistant  commissioners^  out  of  the  revenue 

A  fresh  levy  warrant  may  be  issued  when  goods  are  found 
after  die  issue  or  execution  of  the  arrest  warrant  (g)* 

Warrants  to  be  executed  in  any  part  of  the  united  kingdom, 
upon  indorsement  by  a  justice  of  the -peace  for  the  place  in 
which  they  are  to  be  executed  (h). 

(Page  124.) 

8.  Seizures  of  JbrfiHed  goods  under  the  laws  qfeadse. 

(1.)  Making  of  seizure. — Goods  forfeited  under  excise 
laws,  may  be  seised  by  any  officer  of  excise  or  his  assistants  (t). 

Officers  of  excise  and  of  customs  to  have  similar  powers  of 
seisure,  &c.  of  fordgn  goods,  or  of  British  spirits,  forfeited 
under  any  laws  of  excise  or  customs  (J). 

Persons  obstructuig  officers,  &c.  in  making  seizures,  or  res- 
cuing the  same,  or  destroying  the  packages,  forfeit  L.200  /ArJ. 

Officers^  &C.  violently  resisted  m  mwng  any  seizure  may 

3 pose  fbrce  to  tcftce  ;  and  upon  being  prosecuted  are  to  be 
mitted  to  bail ;  and  may  plead  the  general  issue  (I J,     (See 
Bml'^^Homidde^  sect.  Justifiable  from  public  du^.) 

Indictments  or  informations  for  assaulting  oincers  may  be 
tried  in  any  county,  and  oiFenders  convicted  may  be  sentenced 
by  the  court  to  h«rd  labour  not  exceeding  three  years  (nt). 

r*)  7  iiul  8  Geo.  IV.  c.  63,  sect  85.  (h)  Sect  88,  87- 

(e)  Sect  88L  (d)  Sect  89.  fe)  Sect  90. 

(f)  Sect  US.  f  g  /  Sect  91.  (h)  Sect  92. 
(i)  Sect  84.                          (j)  Sect  3&  (k)  Sect  80. 
rO  Sect  4a                           ffiijSect43. 
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fexftk  L*aOO  f  a> 

PenonB  fSiiiiid  in  ny  uMBMcd  phee^  cancctaed  it  iiu» 
filcliiriag  waj  flpoda  liiUe  l»  ouiae  dntien^  vu^  bt  ttsMjcd 
1^  an  esciae  officer,  befeveajiMieeof  thepeaoetelk|k» 
WliamayconYictoneonfairioOjOfffWHrfhyanfrqgMc^ 
wiipwiwj  in  a  pendly  of  L.80 ;  9ai  die  pcnon  csbM 
BMitt  immediatdy  mf  ih^t  mm  inlo  the  hondb  of  the  Atr: 
and  on.  Ufl  fiuloie  Ae  jofllm  is  to  giant  wnitanlteeonnnii 
him  to  the  house  dTcoirection  or  gaol,  for  three  kalendttniKb 
ftom  the  dale  of  oanmction,  or  nntilpmnenfe ;  aadfa ttDaad 
«flfanoei  the  offander  ia  lii^le  in  denUe  thn  peoakf^niif 
doable  the  period  of  impriaonment:  (^&^ 

Upon  an  officer  making  oath  of  soapioion^  i^  jnatieenif  ^ 
wanant  to  enter  ^  in  the  nigjbt,  in  the  preomMf  of^cn» 
ble)  and  to  aeiie  forfieited  goods  lodged  or  C0n0eaUii<9 
place  fc> 

Seiiures-  of  exdseabk  goeda  by  poliee-officeKB  er  ]«bn» 

cerS)  to*  be  lodged  in  an  office  or  exciae  (d)*  If  ■^V'^^JJ 
anspicion  of  fetaiy»  to  be  lodged  in'theneai«8tpdioa4fioe,v 

notice  thereof  to  be  given  to  the  proper  offioer  cieM^tj  ^^^ 
to  be  permitted  to  examine  them  (e).  After  the  tiial  firtk  »- 
tony,  the  goods  to  be  immediatdy  deposited  in  an  cSce<t^' 
rise,  to  be  dealt  with  according  to  htw  (f).  Goods  it^^l 
not  so  deposited,  are  fixrftdted ;  andthe  paztiesinakiiydn^ 
forfeit  L.80  (g). 

(Pa^s  125.) 

(2.)  Condemnation  of  seiantres.'^nnadaitAm  viikiegarf^ 
aeisnres  is  conferred  upon  justieea  of  the  pence  bj  the  d^ 
If  which  jurisdiction,  with  n^^iBd  tD  penalties,  n  cosfand 
upon,  them,  which  has  already  been  noticed.  ^, 

Where  no  person  q[»pears  to  daim  the  gooda  seised  ^i)?^ 
the  limits  of  the  chief  office  in  London)  the  oficcr  rf^ 
who  has  made  the  seisure  a  to  cause  a  notice,  issi^.v 
a  justice  for  the  place,  to  whom  infonnation  for  ^^"^'^^^'^^^ 
fain  been  exhibited,  to  be  affixed  on  a  cmi^eaoas  ^^r 
outside  of  the  office  of  excise  next  the  place  of  ssisiii^  ^^ 
a  market-day,  not  aooner  than  the  seventh  day  ^tff  t^**^ 

r«;  7  and  8  Geo.  IV.  c.  M,  sect  24^  (k)  W-.jJ 

fe)  Sect.  Si.  (dj  Sect.  IDS.  (ej  SetU  W 

r/>Secl.na  rR>  Sect.  111. 


J  the  inf  (bong  wn  dxy  after  oght  dftjs  ftwn  the 
notice^  and  tbe  place  wben.  tw  matter  is  to  be  decided ;  and 
it  ia  to  be  decided  acoordiiigly  (a). 

Cflctun  detailed  diwctiom  ate  S^tcd  to  the  commiflnonen 
■nd  amiMUat-eainuaaioaen  of  exdfe^  ft>r  aai  proceedings  upon 
the  adfvra  of  honet,  or  other  cattle,  or  anj  other  goods  of  a 
potabaUe  mtqre  {b). 

-  Foiftltiices,  aftec  condemnaUon  (inhere  no  epocial  directions 
•re  gtrim)  are  to  be  mH  publicly  ta  the  best  bidder  (c).  No 
Sooob  ave  to  be  a>Id  €a^  home  conEumptton  at  less  price  than 
VV)  aawmot  of  tbe  duliet ;  and  if  sucb  prices  be  not  offered, 
tile  gtMdaare  to  be  destroyed,  or  sold  for  exportation,  or  otber- 
iriae  diipoeed  of  (d).  Expcnces  attending  forieitures  to  be  paid 
out  of  toe  gioaa  jwoceeds  d  the  sale  thoeof ;  or,  if  not  aold, 
to  be  pud  out  of  the  rerenue  {e). 

(Fagk  126.) 

4.  CompltMiiU  against  OJUeri  qf  Excite,  4r. 

Complaittta  of  orerchsTge  vith  any  duty  of  extdse  may  be 
heard  and  detennined  by  two  justices  <^  the  peace  within  that 
lemec^Te  jurisdictions.  But  no  such  complaint  is  to  be  bend 
BBUas  a  notice  of  the  time  and  pUce  of  hearing  (wtting  forth 
^  whstance  of  the  conplaint)  be  giyen  to  ue  coUedor  or 
snpoTtSOT  eight  days  at  least  befiwe  the  time  s^ipointed :  and 
the  payment  of  duty,  or  proceetogs  for  the  tecoTery  <^  it,  are 
not  to  DO  delayed  or  suspended  on  account  of  ludi  oon^aint 
having  been  made,  or  being  depending  (f). 

Certain  proTioons  are  made  for  Uie  protection  of  officers 
and  thMr  asristants,  whn  prosecuted  for  their  proceedings  under 
the  exciae  laws  (g). 

;.  M,  wet.  sa.  ftj  Sect  M- 

(dj  Saet.  lOI.  (0j  Sect  lOS. 

(gj  Sect.  114,  lis,  lis,  117,  lis,  lift 
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POOR. 
(Page  872,  Line  10.) 

Since  die  panage  lefietred  to  was  pal  to  presty  it  has  been 
decided  thai  the  sheriff  has  |^wer  to  order  the  hoilon  tsd 
jdric-aesaoii  to  meet  and  consider  an  appfication  for  aliment; 
and  that,  if  it  be  denied  that  the  paaper  has  alegal  setdeneot 
En  the  parish,  the  sheriff  may  prmously  inyestigate  tluit  mat. 
ter;  Orr  agvnst  Heritors  and  Kirk-^ession  of  GlaasCbcdt,  lOtt 
July  18«7. 
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Abbbt  OF  HoLTtooi>Bov»9  tee  Imjpriiinmenir^Mediiaiio 
Fftgae  WamranL 

Aboraoii,  aee  Homicide^  fleet  Genenl  ObflenradoDi* 

Acidy  Sulphuric^  be.  thiowiiig  at  any  penoDj  be  aee  Crimem 
QentrtUf  aect.  Wroi^;fiil  act  neoeflsaij. 

Act  and  ComnuaaoDy  aee  Ccmmi9Win  te  taX;^  Proqfk^  ^c 

Act  of  Giaoe^  aee  Impriionmeni. 

Acdon,  aee  Proee9$.^^Pariie8. 

Addenda,  aee  the  end  of  the  Index. 

A^jovniment,  aee  Seuions  qfihe  Peace. 

Adulteiy,  aee  Lep/dnese. 

Advocate,  lee  PrxxafM,  at  the  b^uiiiuig.---if aiMtti^^,  aectt  Ad- 
vocate. 

Adyoeation,  seeSiview* 

Affidavit,  1. 

Affirmation  of  Qoaken,  see  Qudker*e  JlffirmaHan. 

Affiray,  aee  Breach  cfijke  Peacc^^Infuries,  ReaL-~^ureiy  of 
the  Peace. 

ALXHOuasa,  % 

Aliln«  see  Proceee^  aect  CriminaL— ProQ^  sect  Proof  in  Ge- 
neral 
Aliment  of  Lawfbl  Children,  Sec  see  ChUUren^  sect  OI^;s^ 
tlaoa  of  Parenu  of  LawfiiL 

of  Natoral  Children,  aee  Chttdren^  sect  Aliment  of 
lUmtimate. 
■■  of  Poor,  see  Poor. 

of  Debtors  in  jail,  aee  Imprieonmeni. 


Amnialrent,  see  InUresk 

Appeal,  see  Review. 

Appraising  ofAra^ed  Goods,  aee  Pomdifig. 

Apprehenyon'IPTSrtminals,  see  Arrest. 

,  or  Fear,  see  Threate. — Lawborrows.^'Surett/  iff 
the  Peace.-^Sure^Jir  (he  Good  Behavun/^r. 
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ApPftKNTICXt,  4. 

ArbitnUion,  see  5ii6ffiiMiofi. 

AtIm,  see  Hervani^  sect.  Fonnatioii  of  Contract— Salr,  am 

FormadoD  of  Cmtxwct^ 
AxmByWixmMjBeeMmuk^iikgPemcis  Note. 

» training  to,  ke.  milawftilly,  eee  Treasom^  sect  Ualii' 

fill  Tnimngf  kc. 
Amy,  tee  Somers. 

AkARST,  DvCLA&ATIOK,  JHld.FlU|CpO]IITlOV9  5. 

I.  Aiiest,  & 

1.  Without  a  WHRant,  6. 
9.  With  a  wanant,  7. 
(L)  Verbal  wanant,  .7^    , 
(S.)  Written  irsfratit;  T 
S.  For  crupe  comniitted  bcrond  tenitor)^,  9^ 
In  tti wicf  pttt  br  Soottttidl^  jk 
In  abothef  jioit  or  Ae  tmitM  KttjpMi^  ™ 
li,^  In  some  ftteign  cpuntty,  l4i 
4.  On  Buspiclon  of  a  crin^  liatiti^  boM  OBWHiMWji  '* 

II.  Dedaration,  15. 
IIL  Precognition,  17.^ 
IV.  Forms  of  proceedings,  $i. 

1.  Petition  by  procotator-fiscal,  M. 

2.  Wavrant  to  arrest^foc  ex^miiiathm,  98. 

3.  Indorsing  warrant,  f& 

4.  Prisoner's  decUuration,  25.  _. 

5.  Application  for  citation  ci  witnessetf  fai  a  ^^ 
tion,  526. 

6.  Waitant  to  cite  witnesses,  27. 

7.  Copy  of  dtadon  to  witnesses^  2^. 

8.  Precognition  of  witnesses,  27. 
.  9«  Commitment  fot  examination,  or  fiv  fiffth^T 

tion,  27. 
Aebmticisiit  and  Fv^thcoud^g,  28, 

I.  Arrestment,  28. 
1^  Qn  what  srounds^  28. 
2.  In  whose  liands,  20. 
8.  Against  what,  2^. 

4.  Loosing,  91* 

5.  Breach,  81. 

6.  Death  of  parties,  81. 

II.  Furthcoming,  32.     . 

1.  What  the  pursuer  must  establish,  3d. 

2.  Terms  of  decree  83.  

III.  Form  of  Arrestment,  8S. 


^1 
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^jrt  and  part  of*  came.  For  tbe  dflone  of  acfiation  lo  m 
crime  whieh  oabjecto  a  man  to  panifikiiieiit  on  this  giomdf 
see  the  different  crimes* 

JLrticles  of  war,  aee  SMSeri^  aeet.  EnliBting. 

Artificera>  see  Loca;Ron.^^'SiervanL---^Man^^ 

J\j88ault,  see  Injuries^  Real^^Breach  of  ike  Pemce. 

J^saioKATXOH,  94. 

I.  How  completed,  84. 

II.  Assignee's  rights  85. 
Assise,  see  Breads 

Atteaapt  to  eenuait  imnoi  aee  Crlme^  aeet  Wnmgfiul  aet 


Attesting  soldiers,  see  SoldicrSf  sect  EnHstisg. 
Avisandum,  see  Process. 

Baii.,  86. 

I.  When  admissible,  86. 

1.  In  what  crimes,  86.     (See  Addendoy  page  548.) 

2.  In  what  situations,  88. 

II.  What  incumbent  on  criminal,  88. 
1.  To  apply,  88. 

&  To  find  bail,  80. 

III.  What  incumbent  on  maffisteate,  40. 

IV.  Criminal  of  other  part  orunited  Kingdom,  40. 

V.  Forfeiture  of  bail,  41. 

VI.  Forms  o£  proceedings,  40L 
1.  Petition  for  bail,  49. 

S.  Deliveranee  on  petition  fbr  bail,  4SU 
8.  Bail,  48. 
Bailies  of  Boroughs,  and  Baron  BaiHes,  their  jurisdiction,  see 

Ptefbce. 
Bakers,  see  Bread. 
Ballad  Singers,  see  Vagabonds. 
Banishment,  see  PunishmefiU. 
Banxeuptct,  44. 
Banks  fob  Savings,  45. 

Baans,  proclamation  of,  sea  Marriage.''^lf(mcof^rmisis. 
Baion  Bailie^s  jurisdiction,  see  Pre/kce. 
Bsnmy,  burgh  of,  iurisdicdon  of  its  magiatratea,  see  Prsfitce. 
Bastsras,  see  Children^  sect.  UnlawfuL 
B9,itierj  vendenie  Uie^  see  Breaekqfike  Peacey  Note  at  die  end. 
Bawdy-nouses,  see  Lewdness. 
Beams  for  weighing,  see  /falsehood  and  Fraud,  sect.  False 

Weights  aiMl  Measures. 
Beam,  stealing,  see  Turnips^  ^c. 
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Bees  aad  Bee-hives,  ■terifaig,  see  Pig€am§.  ^e. 

BdSMPe-hsiid  payment,  aee  PaymmUj  sect.  BefiMPPuhsmd. 

B^^rs,  see  Vagabonds. — Poor. 

Bebsviour,  see  Surefyjbr  the  Chad  Btkffoumr* 

Benefit  Societies,  see  Friendly  Sodetiei. 

Besdslity,  see  Sodomy  and  BuAaliiy* 

Betting,  see  Gaming. 

Bigamy,  45. 

Bill  of  Exchauge,  46. 

Billetting  soldiers,  see  Soldiers,  sect  Qoartering. 

Binding  to  the  peace,  or  good  behavioiir,  see  Surgfy  of  ik 

Peace.'^'^rtty  fir  the  Good  Behavkmr. 
Blasphemy,  47. 
Bononun,  Cessio,  see 
Border  Warrant,  48." 
Box  Clubs,  or  Boxes,  see  Friendly  Societies. 
Breach  of  the  Peace,  48. 

BREAJft,  &c,  49* 

I.  When  there  is  not  an  assise,  49^ 

1.  Bread,  49- 
(1.)  Kinds  of  bread,  49. 
(2.)  Assised  and  prised,  not  together,  51. 
(S.)  Weight,  51. 
(4.)  Price,  52. 
(5.)  Marking,  52. 

(6.)  Forfeiture ;  Bad  bread,  &c  53. 
(7.)  Search  for  bread,  53. 
.(8.)  Fault  of  journeymen  and  millers^  54. 

2.  Meal  and  ingredients,  54. 
(1.)  Adulterating  meal,  54. 
(2.)  Unlawful  ingredients,  54. 
(3.)  Search  for  meal,  &c. 

3.  Procedure  for  punishment,  55. 

4.  What  justices  may  act,  56. 

5.  PriTil^;es  of  justices,  &c.  57. 
IL  When  there  is  an  assise^  57. 

Bridewdl,  see  Punishmenif  sect.  Imprisonment. 

Bridges,  see  Highways,  S^c. 

Bridle,  see  Hi^ways,  ^.  sect  PreserFing  Order. 

Broad  wheels,  see  Highways,  4^c.  sect.  Preserving  from  Injoiy* 

llrokers  of  pawns,  see  Pledge,  sect.  By  Statute. 

Burghs,  royal,  of  regality,  and  of  barony,  jurisdiction  of  (beii 

YPi^iatrates,  see  Preface^ 
Burning,  see  Mischief,  Malicious,  sect.  Fiie-raiung. — Gs»(i 

sect  Muirburn. 
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'BwniAf  or  rttnnmg  streaaiB,  steeping  liirf  or  flax  ki  theth,  #ed 

ZAni  sieepw^. 
Bujringy  see  SaUi 
guying  game^  see  Oamiy  8e6t.  Trespasifinf},  Note. 

CabbM^  stealing,  be.  scse  TumipSy  &c. 

Odenur,  altetation  of,  see  Tack^  sedt.  Landlord's  Obl^tion^, 

iiQ^.—Seri)aniy  sect.  Obligation  to  Enter,  Note.— jF^Aing'^ 

sect.  Salmon,  Note.^Fatr^  and  Markets, 
Calumny,  oath  of,  see  Proqfy  sc^  Oath  of  Cftlanfny. 
Canteens,  see  ISMierSj  sect  Canteens. 
Caption  not  competent  on  the  decrees  of  justices,  see  tmprisovU 

meni, 
Carnages^  see  Ifighwayi^^'-Siage^oachei.'-^Damages. — Sol- 

dierSf  sect.  Carriages. 
Carriers,  see  LoaMofi.'^Nauktf  &cf. 
Carrots,  stealing,  &c.  see  Tum^^  be. 
Carts,  see  H^^wc^s.^^SokUers^  sect.  Carriages. 
Carters,  see  Sighwajfs.-^SdtdierSy  sect.  Carriages.-Al>Am^^^, 

sect.  Delict,  or  neglect  of  dnty  by  servants. 
Casual  Homicide,  see  Homicide^  sect.  Casual. 
Cattle,  see  PtanHngj  be.  sect  Itijuring  Inclosures^  sect.  Rerc^ 

ing.'^JRighwaySy  be.  sect.  Preserving,  bc^ 
Caution,  oT. 
Cess,  see  Land^Uuc. 
Cessio  Bonorum,  see  tmpruonmenl. 
Challenge,  seeDfiel^  Note. 
Character  of  servant,  see  SenfanU  sect.  Chartfdfer. 

*M  or  description,  fidse,  assuming,  see  Fabehood,  iect 


False  Character. 
Charge,  see  PoincUnff. — Smatt  Debt  Ad,  sect  Procedure. 
Cheat,  see  FaisehoadL 
Chelsea,  see  SoUiefS^  sect.  Chebea. 
Child-murder,  see  Homicide^  sect  Murder,  Notel 
— -»  steaKng,  see  T^hefi. 

Children,  etposing,  see  Hamicidef  sect.  Murder,  Note: 
Childrsn,  59. 
I.  Lawful,  69. 
1.  Who  are  lawful,  59. 
S.  Powers,  be.  of  father,  60. 
8.  Obligations  of  parents,  61. 

4.  OUitttions  of  children,  GS!. 
IL  Ill^^nate,  6S. 

1.  Who  are  so,  6S2. 

5.  Theb  dtsadvanUgeooB  ritoatioo,  ml.- 

N» 
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8.  Thcnr  aliiiieBt,.63. 

4.  Custody  of  them,  66. 

5.  Power  of  mother  to  bind  fiuher,  67. 

6.  OblicpMaons  of  children,  67. 

Circumducing  the  term,  see  Process.^-Pro^^   sect.  Oatb  rf 

reference. 
Citatioi\  of  party  and  witnesses  in  this  country,  see  /Vtxestw— 

Smail  J)tbt  Jct.-^ustices.—F^nm. — Arrest^     4c.  sect 

Preo^ition. 

■  in  another  part  of  the  unitri 

kingdom,  see  Arrest^  See.  sect  In  another  part  of  the  united 

kingdom  (at  the  end.]^ 
Civil  jurisdiction  of  justices,  see  Justices^  sect.  Particolaxs  not 

in  Commissioo. 
Claim,  see  Process^  sect.  Civil. 
Clandestine  marriap;e,  see  MarHag^^  sect  Irtemin. 
Clergymen  executing  wills  as  notaries,  see  Proofs  sect  Bj 

Writing. 

■,  persons  assuming  their  character,  see  FaUAaai^ 

sect.  False  Character. — Marriage^  sect  Irrqplar. 
Clerk  of  the  Pkack,  67. 
Close  imprisonment,  see  Wnmgoua  ImpfisoHmenL 
time  for  game,  see  Game^  sect  Forbidden  Time. 

— — —  for  ulmon,  see  Fishkigy  sect  Salmon,  FoiUddcs 

Time. 

for  lobsters,  see  Fishings  sect.  Lobsters. 


Coaches,  see  HighToays.'^LociUfon.^^^Nauice^  &c— -^it^ 
Coaches, 
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Coin,  67. 

COLLIEBS  AND  SaLTEBS,   68. 

Combination,  69* 

COMMI&SCON  to  take  PROOFS,   &C.  71* 

»■  of  the  peace,  aee  Juaiiecs  qfthe  Peace^  sect  Com- 

mission of  the  Peace. 

to  do  business  for  another,  see  Mandaie^ 


Commitment  for  examination,  see  Arrest^  &c.  sect.  Arrest 
Commitment  fob  tbial,  74. 

I.  Requisites  by  act  1701,  74. 
.    II.  Other  particulars,  78. 

III.  Form  of  warrant  of  commitment  for  trial,  78. 
Commodate,  see  Loan, 

COMMONTIES,    DIVISION  OF,   79- 

Communion  of  goods,  see  Marriage. 
Company,  see  Copartnery. 
Compensation,  80. 
I.  Requisites,  81. 


II.  eiMimstttie^  ham&g-^^^  «fc 

III.  Who  can  plead  it»  M. 

IV.  It8  effect,  82. 

•  .  ▼.  icneonipoMtpienjr  o3h 

Ccmipetent  actions,  or  trials,  before  justioei,  dee  JuMc^^ff^ 

DediniUure. — Forum* 
Competition  among  Contbyancbs  and  dili^b^noxs^  8&  T 
Complainer,  see  ParHes,  Ee6t.  ClimiwA: 
Complaint,  nee  Proce^i^  ^et.  Criminal. 
Compromise,  see  TransacHon* 
Compulsion,  see  Crime  in  general, — Mioi 
Concealment  of  pr^^nancv*,  see  Mamiddej  iecL  Mulder,  Note< 
Concourse  of  procurator-fiscal,  see  Partiet^  sect.  Crin&il. 
Condictio  indebiti,  see  Recompence^  sect.  tAdebiti  Sobltio. 
Confession,  see  Proofir^Prou^e. 
Confinement,  see  Wrc/ngouB  Imprisonmeni. 
Consecutive  discharges,  see  Poffmenii  sect;;  Piestiitiptton. 
Conspiracy,  see  FMekiod,  sect.  Coni^inay4^««4:bm&ma^^ 
Constables,  85. 
Contempt}  ^  CairU^^-^ommiimeniJor  Trial 

CONTEACT  IN  CENEEAI^   86.  • 

CMtratentlon  of  lawbbrrows,  see  LatritortCM. 

CoPAETNERir,  87. 

Ompectton  House,  see  AmtfAminf^  sect  tnvpiElsoiiiMiit. 
Corrosive  substances,  throwing  lit  any  pe^sdin,  see  Crime  AH 

ghierai^  sect  YJ^tQ^AjgjM:  $ii^  neceBstarf.^^Inf^ 
Cotton,  see  Manufactures. 

COUETS,  88. 

I.  Offences  aMtnst  jtidflies  or  oAcei^  88. 

II.  Offences  by  them^  90. 

Credible  Witne^,  sM  Prea^  leci.  OljeeiiottB  to  wiciessea  kk 

Criminal  Cases,  Note. 
GiMBt,  letter  of,  ^  Lemr  ifCMKi. 

CillfA  tN' OEKEIAL,  9l- 

I.  Dole  necessary,  91. 

II.  A  wrongful  act  necessary,  91/ 
•  rif;.  D0M  of  dole^  98^ 

1.  Minority,  93< 

S.  Ipsaniif,  94 

S.  Intmioition,  94^ 

4.  Sulgeetion  of' eotttptfUion,  95^ 
Criminals,  appvahendlng,  see  Arreet^  frif.* 
Crown'^s  preference  to  iMdfetd's  liyfMfaee^  wt'tiypo^Ait 
Cruives,  see  Fiehingi  sect.  Salmon. 
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Cmtton,  see  Chadren,^IdmU.—Matiiag9.^^1im 
Cursing,  see  ProfwAtyy  sect  Swearing. 
CuBtomSy  see  Excise  and  Customs* 
Cutting,  see  Crime  in  general^  sect  Wioqgfal  act 
.  -^Ifffurie^y  redL 

Damagbb,  96. 

I.  From  breadi  of  contract,  96* 

!!•  From  delict,  or  from  ne^ect  of  duty,  97. 

1.  By  one's  self,  97. 
(1.)  Delict,  97. 

{fL)  Neglect  of  duty,  9& 

2.  By  odiers,  99« 
(I.)  Serratit,  99* 
{SL)  Shipmaster,  100. 

(S.)  Others  em^oved,  100. 
(4.)  Vitioos  animal,  100. 
(5.)  Injury  to  growing  timber,  lOL 
(6.)  Riots,  101. 
Dead,  Raising,  noticed  under  Thefts  sect  Another'a. 
Death,  see  Jaamicide, — Bail. 

Debating  societies,  see  SediHony  sect  Seditious  Meetings  Note* 
Debts,  small,  see  Small  Debt  Ad. 

Declaration  in  Ciiminal  cases,  see  Arrntj  &c  aect  Dedaratioiu 
:  ^^ProoesSf  sect.  Criminal. 

I  in  civil  cases,  see  Process^  sect  CiriL-^JPrug^  sect 

Oath  of  Reference. — Loan. 
Deolikatuke,  102. 

I.  Incompetencnr.  of  the  judge  to  the  aotiM^  102. 

II.  Privilege  of  the  defender,  108. 

«  III.  Interest  ai  the  judge  or  his  kinsman,  lOS. 
Decree  or  judgment,  see  Process. 

Defiunation,  how  far  competent  to  be  prosecuted  before  juatioesy 
see  Justices ;  remarks  on  second  assignment  of  commianisk 
Defender,  see  Parties. 

;DEFQrftCEMENT,  104. 

Ddict  or  delinquency,  see  Crime  in  generoL'^DaimagsSf-^s^ 

the  diiSerent  crimes. 
Deposit  Banks  for  savings  of  labourers,  he.  see  Bmdcjbr  Sao^ 

ingf. 
Deposition,  see  JMiaxM.^'-^aihs. — Profjf. 
Deprivation  of  office,  see  Pwtiskm/e»i. 
DesertcrSy  see  Soldiers^  sect.  Desertion* 
Dice,  see  Gaming^^ 

Diligence,  or  attentioii  to  be  adhibited  in  contncts,  see  Can^ 
tract  in  general. 
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IMSffenc^  orexecataoii  on  dvil  d/cfxeej  eee  Arresimeni  and 

AeL 

against  witnesses,  see  jProc€«^.-*Pro^— Co^vtrnw- 


-•  for  recovery  of  writings,  see  /VtweM^— Comfitufiofi, 


he. 
Disfiguriiu;  or  disabling  any  perscm,  see  Crime  in  general^  sect 

Wronffrai  act  nece8sary.-«/n;urte«,  redL 
Diaquamcatlon  of  witness,  see  Proofs 
IKssenteis,  see  NonconfbrndgU^F^Mafrriage^  s^ct  Irregular. 
Distress,  105. 
'  ships  in,  see  Wreck$. 

Districts,  109« 

Disturbing  poblic  worship,  see  Pfqfbmit^ 
Ditdies,  see  PkmHn^  and  Indorimg. — Highways^  &e. 
Division  of  oommonties,  see  CommonHes. 

of  runrig,  see  FJanting  and  Inchsin^'f  sect.  Runrig. 


Dogs,  mischievoos,  see  Damages,  sect.  Vitious  Animal,  and 

Notes. 
Dole  essential  to  crime,  see  Crim^  in  general 
Domicile,  see  Forum. 
Doveoottt,  see  Figtom. 

Drams,  see  Spiriiuous  Liquiorsj^^Alehou$ei.-^Drunkennea9. 
Drilling,  unlawftil,  see  Treaann.  sect  Unlawful  trainings,'  &c. 
Drivings  see  SighwqySf  &c*  se^  Preserving  Order.— -jS'^ogv 

Coames^^^Damages. 
Drunxskvrss,  109« 

DUXLy  110. 

Earndst,  or  arles,  in  sale,  see  &&,  sect  Formation. 

^  in  hiring  servant,  see  Servani,  sect  Forma- 

tion* 

East  India  Company^s  recruits,  see  Soldieri,  first  note. 

Edict,  Nautae,  caupones,  stabidarii,  see  Nwaias,  &c. 

Egyptians,  see  VaaabondB. 

Embenling,  see  frannd. — Manufactur€8.-^Thefi. 

English  diurch,  see  NonootybnmsU,  sect  EpiBCopals.^*Mar. 
nage,  sect  Irr^rular. 

EnlistJng,  see  Somen,  sect  Enlisting. 

EpiscopSis,  see  Noncon^brmuie,  w&cx.  Episoopals.— ilfarrM^, 
sect  Inegnlar. 

Escape  of  criminals  before  arrest,  see  Arrest,  &c. 

-^—  of  persons  from  jail,  see  Prison  Breaking. 

-^—  of  prisoners  of  war,  see  Prisoners  cf  fVar. 
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LEzdse,111. 
1.  FotcOile  cftncesp  fcr  Aotmlcf  vldeli 

M0rt«»jwlkctnqrFBep«^Ul*  (See  lirfiriwJij  y«p 

550). 
9L  Reoovering  peiuJtics  jvf  c^fise  bdbire  joatMai^  lUL 

{See  Addenda^  fBfe  5S0y 
S*  Scmres  of  firtssted  coods  vsicr  iho  hi^^  ^sf  csbm^ 

(1.)  Making  of  t«ix«r,l«4i.  (Stt.AidBHia,iM«e«^ 
(S.)  CaiwWmnadrgi  of  oeuni^  Mtf.     (See   Jdhfi-wiin 

4l  Compiaints  against  officers  of  excise,  fcc.  1  SSL    (See 
^d&ndd,  pi^  565). 
IJ.  Customs,  1S7. 
1.  FofciUe  offences,  for  trial  of  vki^y   hefiwir  l^jtcr 

courts,  jttstiees  may  pnpan^  127. 
a.  Socoverioff  nenames  or  coatoms  Igfine  jnslice  t^  lift 
&  Swor?  of  mrftited  goods,  &&  imder  tlie  laws  of  ike 
customs,  ISl. 

(1.)  Making  of  seisnre,  be.  181. 
{i.)  Condemnation  of  seiaures,  185.             •   -     • 
4.  Complaints  against  revenue  officers,  he.  187. 
III.  Forms  of  pioeeediiig8>  ko»  m  dEnreea  ajnoHt 
dae,188.  

1.  Information,  189. 

2.  PelWcnace  fikr  cJMwi,  140. 
8.  Citat^o,  140. 

4.  Execution  of  citation,  140.  . 

5.  Convpction,  141. 
(S.  Warrant  tf|  fi^  goods,  142. 

7.  Return  where  no  goods  found,  148. 

8.  Return  where  pai*  of  penalty  is  keried,  144. 
ft  Warrant  to  an0$t  defendant,  144. 

'  |V.  Forms  of  proceedings,  &c  in  offimces  agSBBSt  ^ 
toms,146^ 

1.  Informa^ioiiy  140. 
«.  Convjcjlpp,  146,      . 
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8.  Commitment  tat  penalty,  147. 

4.  Warrant  of  diatress,  1^. 

5.  Infiirmation  against  a  Beattaiag  man,  148. 

6.  Convictioil,  140. 

7.  Commitment  to  aervd  in  the  nary,  149. 

0.  tiilbniaation  against  a  person  not  a  subject  of  tfaia  coon* ' 
trj,  150. 

9.  CenTictioB,  150. 

10.  Commitment  for  penalty,  151. 

1).  Infermation  against  officer  of  castoms,  151. 
Execution,  by  officer,  of  citations,  diligences,  &c.  see  ConHa- 

ite9.''^Proc(M,^^Arresimint, — Poitultng. — DiHrcss.SfnaU 

Debi  Aci. 

■    ■  ta  enforoe  sentence  in  civil  cases,  see  ArreHnutU, 

"^Pdhiding. — Imprisonment. 
Executors,  actions  to,  or  against,  see  Parties. 
Exercitor,  see  Mandate^  sect.  Shipmaster. 
Expences,  see  Process. — Rogue  Monefj. — Justices. 
Expoaing  child,  see  Homiciaej  sect.  Murder,  Note. 
Extract  of  decree,  see  Proeess^'^Arrestmefit'^^Poiiiding. 

Factor,  see  Mandate^ 
Fai&s  and  Mabkrts,  15S. 
Falsxuood  and  Fraud,  15S. 

I.  Vanmy  of  writings,  152. 

II.  Fauehoods  against  the  revenue,  156. 

III.  Falsehoods  and  frauds  in  general,  156, 
(1 .)  Conspiracy,  156. 

(2.)  False  character,  157. 

(8.)  Swindlii^,  157. 

(4.)  False  weights  and  measures,  157. 
Father,  see  Children. 

Fear,  see  Threats.^^Lawborrcws. — Surety  of  the  Peace. 
Fences,  see  Htghwu^y  he  sect.  Construction,  Scc^^Pkmiing^ 

be.  sect.  March-fences,  sect.  Injuring  Indosures. 
Ferries,  see  HighwagfS^  hc^^oldiers,  sect.  Ferries. 

FlARS,  160. 

Fine^  see  PunishmenL 

Fire-arms,  see  Breaeh  of  the  Peace^  Note. — Excise  and  Cus^ 

toms^r^rime  inCreneralf  sect.  Wrongfiil  act  necessary. 
Fire-raising,  see  Mischief  Malicious^  sect.  Fire-raisbg. 
Fistal^  see  Parties,  sect.  Prosecutor. 

FfSHING,  160. 

I.  Salmon,  160. 

II.  Herrings  and  white  fish,  16S. 
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III.  LolMtm,  164. 
Flax  steeping,  see  LM  Steeping. 
Flottom,  see  Wreck. 

Hoar,  Bee  Breads  sect  Meal  and  Iraiedienta. 
Forittdden  dq^reea  of  manriwe,  see  MoeeL 

u  I      J     time  for  Sahnon^shing,  see  Fiehmg^  wet.  SsbMiL 
-^— -i— —  for  lobsters,  see  Fiehing^  sect.  Liobstets. 
^— — -^— — —  for  shooting,  be.  see  Game^  &c  sect.  FoAid- 

den  Time. 
Foreign  state,  enlisting  with,  see  SdUHerij  sect.  Knliatingf 

FOEESTALLING  and  aSGRATINO,  164. 

Fprfieitore,  see  Bail,  sect  Forfeiture. — Surety  qf  the  Paa. 

— Surety  Jbr  the  Good  Behaviour* 
Forgery  of  writings,  see  FaUdiood^  sect  Foigeiy. 
— —  of  coin,  see  Treason. — Coin* 
Form  of  process,  see  Process* 
Formula,  see  Nonconformists^  sect  Papists. 
Fornication,  see  Lewdness* 
Forests,  see  PlanHnfft  &c. 
ForthcQming,  see  Arrestment^  be. 
Fortune  tellers,  see  Vagabonds* 
FoacM,  166. 

I.  Criminal  cases,  165, 

II.  Ciyil  cases,  167. 
]PowIing,  see  Game,  txe.'^Pigeons* 
Fraud,  see  Falsehoodi  &c 
Fraudulent  banknipt<nr,  see  Bankruptcy* 
Freemasons,  see  Seditwn,  sect  Unlawful  Societies. 
Friendly  societies,  168. 

Fugse  warrant,  see  Meditaiio  Fugce. 
Furious  persons,  see  Idiots,  &c. 
Furlough,  see  Soldiers,  sect  Furlough. 
Furthcoining,  see  Arrestment^  &c, 

Game,  &c.  172. 

I.  Qualification,  17S. 

II.  Forbidden  time,  174. 

III.  Trespassing,  176. 

IV.  Muirbum,  180. 

Games,  unlawful,  see  Gaming.^^Vagabonds. 

Gamiko,  181. 

Gaol,  9ee  Imprisonment. — Spirituous  Liquors.-^^Prison  Break- 
ing.— Arrest,  &c.  sect  Arrest — Commitment  J^  TrU.-^ 
Punishment. 
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Gardens,  lireakiDg,  8ee  PlanUng^y  &c. '  sect,  freaking  into 

Yaids.— TAg^ 
Gleaning,  or  gatberiiig,  see  jPoor ;  Note, 
Grace,  act  of,  see  Imprisonmeni. 
'    ■    di^s  of,  see  niU. 
i        Guarantee,  see  Cautwn.^^LeUer  ofCredU. 

I  GUNPOWDEB,  184. 

X        Gypsies,  see  Yagabondi. 

i        Halnte  and  repute,  see  Thefts  sect.  Aggravation  by  situation 
ofTU^ 
Halter  of  horses,  see  Highmoffs^  &c.  sect.  Preserving  Order. 
Hamssvckkn,  187. 

Harlx>uring  Vagabonds,  &c.  see  Vagabonds. 
Hares,  see  Game. 
Havers  of  writs,  examining  in  actions  before  justices,  see  Prou 

i  upcm  commission,  see  Commiswm 

to  fake  Pro^j  &c. 
Hawkers  and  Pjsdlabs,  188# 

I.  R^ttlations  and  penalties,  188. 

II.  Recovering  penalties,  191. 

III.  Protection  to  persons  enforcing,  194. 
Heath,  see  Game^  &c  sect  Muirbum. 

Hedges,  see  jPfaniMag,  he.  sect  March-fioices,  sect.  Injuring 

IncIo8ures.---iriijgAniia^,  &&  sect  Constructing,  &a 
Heirs,  aetums  to,  or  against,  see  Parties. 
Herding,  see  Plantings  sect.  Herding. 
Herrings,  see  Fishnw^  sect  Herrings* 
High  Treason,  see  Treason. 
HiaHWATs,  BRIDGES,  aadrBBBXBs,  194. 

I.  General  regulations  applicable  to  highways,  not 
turnpike  roads,  bridges,  and  ferries,  196. 
1.  Who  have  charge,  Uieir  meetings  and  officers,  195. 
8.  Constructing,  preserving,  and  repairing,  196. 

(1.)  Widening,  altering,  and  shutting  up  roads,  196L 
(S.)  Constructing  and  rq^ating  bridges  and  ferries, 

19& 
(S.)  Preserving  highways,  bridges,  and  ferries  fixim  in« 

jury,  199. 
(4.)  Repairing  highways,  bridges,  and  ferries,  199* 
^.  Means  of  constructing  and  repairing,  S00» 
^  (1.)  Statute  labour,  200. 

I  (i.)  Road,  bridge,  and  ferry  money,  SO}. 

(3.)  MortiJQcalionSi  S02. 
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CL.^  Name  on  cart,  &c.  20S. 

(2.)  Driyer  in  diaise  or  on  cart    Caaaing  dtmagc, 
&c.  809. 

(S.)  Driving  abreast    Obstructing.    Bridle^  be.  fU, 

(4.)  Pasring  loaded  horses,  carts,  &c.  90S. 

(5.)  Procedure  for  breach  of  order,  208. 
II.  General  regulations  applicable  to  turnpike  roads,  905. 
1.  Who  have  charge,  their  meetings  and  officers,  5HI5. 
jt  CotistrQcdng,  preserving,  and  repabring,  206. 

(1).  Widening,  altering,  and  shutting  up,  908. 

(9).  Footpaths  and  temporary  roads,  910* 

(S).  Drains  and  ditches,  911. 

(4).  Milestones  and  direction  posts,  911. 

(6).  Parapets  and  fences,  919. 

(6).  PMcuring  and  conveying  materfab,  919L 

(7)«  Conduits  over  ditches.    Level  of  conunimieatioM. 
Eneroachments,  te.  914^  — ; 

(8).  Cutting  hedges  and  trees,  915. 

(9).  Assessing  parish  for  damagie^  Sn6L 

(10).  Number  of  beasts  of  diwgfat  ftr  cawiiya  of  bar. 
den.    Broad  wheels,  91ft 
$;  Means  of  oonstmcting  and  repairing  by  Ae  toI14aea, 

9ia 

(1).  Restriction  on  setting  up  tolLbars,  919. 
(9).  Removing  tolUmrs  ifiegally  ereeted,  9191 
(8).  Lowering  tolL4ues  imd  removing  bars,  9I9> 
(4).  Subscription  fbr  roads,  919- 
(5).  Borrowing  money^  990. 
(6).  Letting  tolls,  990. 
(7).  Compojonding  tw  tolls,  t9fK 
(8).  Rates  of  toll,  991. 
(9).  Exemptions  from  toll,  998. 
<10).  Table  at  toI14iar.    Tidcd^  994. 
(11).  Evading  tolls,  994. 
(19).  Weighmg,  995. 

(18).  Recovery  of  toll%  and  ttettlemeBt  of  dispotaa,  996. 
(14).  R^ulations  for  tollmen,  ^7. 
4^  Preserving  order  against  Intemiption,  annoyanoe^  or 

injury,  998.     , 
•   (1.)  Laying  materials.  Ire  upon  roads  or  streets^  Si98. 
(9.)  Riding,  be.  on  footpaths.   Damaging  rtM^ia.    Boo- 

nres  and  fireworks.     Leaving  cami^es.    ^tj^aiving 

rubbish,  &c.  5M9« 
(8.)  Surveyors  leaving  matmids,  989. 
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(5.)  Animals  pastaring  or  straying  on  soadsy  S81. 

(6.)  Side  ridges,  in  ploughing,  2S1. 

(70  Gates  to  open  inwaras^'  i&X 

(a)  Cutting  weeds,  832. 

(9*)  Placmg  windmills,  water  mills,  lime  IdlnSy  and 

skinners^  washing  ponds,  23S. 
(10.)  Owners  of  waggons  and  carriages,  &c.  to  lunre 

their  names  painted,  SS8. 
(11.)  Riding  in  cart,  he.     Passisg  other  caniaget,  9S8. 
(12.)  Regulations  for  one  person  drxroig  two  carls,  £S4. 
(18.)  Age  of  driver  of  cart,  234* 
5.  Judicial  procedure,  and  other  provision^  for  enfbranff 
'  the  gtgendtnaiipilce  act  and  local  timiyte  acts,  28£- 
(1.)  Penalty  on  witnesses  not  attending,  234. 
'  (iS.)  Punidung  persons  retislbg ;  assaulting  ooUeelon;. 

passing  toUs,  8gc.  284* . 
...    (8.)  Secwi;^  transient  p^ndecs,  9SB. 

(4.)  Recovery  and  application  of  ezpence)  toH«daties^ 

.  psnal^  ftc  28ff  t  — 

(5.)  Appeal  to  quarter-sessions,  237. 

(6.)  Jiicbaie&t  of  IfaariH^  stewart,  pr  justices  to-be  HaaL 

237. 

(7.)  Prosecutions  to  \^  faniiiglit  wldiin  six  months,  9Xt* 

III.  Forms  of  proceedings,  237.^ 

1.  Compbdnt  for  breach  of  the  gelieral  vegulations  ftr 

hurhways,  not  being  turnpike  roads,  287« 

%  Warrant  to  apprehend,  238. 

8.  Sentence,  239. 

4.  Warrant  to  sell  detuned  effects,  239. 

5.  Report  of  sale  by  the  constable,  240. 

6.  Wamat  frr  payment,  240. 
7«  Warrant  to  imprison,  240^ 

8.  Complaint  for  breach  of  the  general  regulations  ftr 
turnpike  foads,  241. 

9.  Warrant  to  a^^^end,  242. 

10.  Sentence,  242. 

11.  Warrant  for  poinding  and  sale,  $42. 

.  12.  Report  oT  sale,  by  the  constaUe,  248. 
18.  Warrant  for  payment,  243. 
14  Return  of  not  snffident  effects,  244. 
15.  Wanant  for  iinprisonment,  244. 
Highwaymen,  see  Thefiy  sect.  Aggravation  by  manner. 
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Holograph,  iee  jPno^  ieet  Writingd^-^iVwwnjplioii, 
Twenty  Yean. 

HOMICIDK)  S45. 

General  obsenrationay  845* 

I.  Moider,  S46. 

1.  What  it  is,  S46. 
se.  Art  and  part,  247. 
S.  Punishment,  S4a 

II.  Culpable  homicide,  S48. 
.  III.  Casual  homidde,  S49. 

IV.  JuatiBaUe  homicide,  249- 
1.  From  public  duty,  249. 
&  From  private  duty,  250. 

HoHEiing  and  caption  not  omipetent  on  deote  of  juatieei^  me 
Imprisonment. 

Hofsca,  see  Planiing^  4^.  sect  Injuring  indoames,  aect.  Had- 
ing.— Highwoffi^  Spc.  sect  Keeping .  Order.^-aSbUirrf,  sect 
Carriages  and  Hor8e8.-«»7!K^  sect*  Aggrayalioii  fiura  sa- 
line of  thing  stolen. 

Housebreaking,  see  Th^y  sect  Aggravation  by  nuumcr. 

Hunting,  see  Game. 

Husband  see  Marriage. — Prvqfi  sect  Witnessea. 

Htpotukc,  252. 

I.  Landhnd;8  hypothec  for  rent,'  262. 
1.  Rural  subjects,  262. 

(1.)  Fruits,  258. 
(2.)  Live  stock,  264. 
9.  Urban  suUects,  256. 

II.  Other  tadt  hypothecs,  267. 

Idiots  and  Fubioits  Peesons,  267. 

Illegitimate  Childron,  see  Childrenj  sect.  Ill^gidaate. 

Impress,  see  Seamenj  sect  Impressing. 

IlUPEISONMEVT,  268. 

Improbation  of  executions  and  writs  in  acdona  bdbre  infienor 

courts,  see  Falsehood^  &c.  sect  Foigery. 
Incendiary  letter,  see  Threais. 
Incest,  261. 
IncloBures,  see  PJanHngf  tsLC^-^Highwoj/ej  sect  Conalnictioii, 

frc. 
Incompetency,  seeJuaiicei. — Forum^'^Declinahire. 
Indefaiti  solutio,  see  Recompence^  sect.  IndeUti  Solutiow 
Indecency,  see  Lewdness. 
Indefinite  Payment,  seq  FaymefU,  sect.  Indefinite. 
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Indeiiturefl,  nee  Jpprentice9.'''^Sol£er9f  seel.  Eii]i8tiiig.~5!0a. 
men^  sect  Impressing. 

Indictment,  see  Process^  sect*  Criminal.— Jrrc^  fcCr 

ladoraation  of  Bill,  see  Billy  &c. 

—————  of  warrant,  see  Arruty  &c.  sect  Crime  beyond 
territoiy. — Digress. — ExctsCj  &c.  sect  Recoyering  Penal- 
ties.— Aready  sect  Procedure  for  punishment 

Infamy,  see  Punishmenty  sect  Infamy. — Procfy  sect.  Ofajee* 
tions  to  Witnesses. 

Infants,  see  Marriage.''^kiIdren.'^Minors.^^rime» 

Infisctious  diseases,  see  Plague. 

Information,  see  Arreit,  &c. — Commiimmijbr  TriaL'^Exciaey 
&c 

Informer,  whether  a  competent  witness,  see  Ptotfy  &e.  aeei* 
Objections  to  Witnesses  in  criminal  cases. 

,  common,  see  PartieSy  sect.  Prosecutor.— -£d7m^  and 

.   Cusknns.'^Game. 

Imjubuss,  asAL,  S61. 

Innkeepers,  see  Z^oca^ton.— JVimfeir,  hc^^^AMumui. 

Insanity,  see  IdioUy  bc'^^rime  in  generoL 

Instance,  see  ParHe$y  sect  Prosecutor. 

Institor,  see  Mandaky  sect  Conductor  of  concern  on  shore. 

Imtsexst,  86S. 

Interruption  to  Prescription,  see  Prescriptiofiy  sect.  Interrupt 
tion. 

intimadon  of  assignation,  see  AsrignaHarK'^CompeHtion^ 

■  to  fix  trial,  see  Liberation. 

Intoxication,  see  DrunJeennees. — Crime  in  general. 

Intrinsic  or  extrinsic  qualities  of  oath,  see  Proqfy  sect  Oath  of 
Reference. 

Jails,  see  Imprisonment^^Spiriiuous  Liquors.'^  Prieon  6reak'- 

Jesmts,  see  NofwonfbrmietSy  sect.  Papists* 

Jetsom,  see  Wreck. 

Joomeymen,  see  LocaHon.'^^Servanis.'^App9'eniicee.''^ManU'' 

Jaciures.^Combination.^-Ifnvris(mment 
Judges  Ordinary ;  Justices  of  tne  Peace  are  not  so,  see  Jus* 

aces  cfihe  Peacey  sect.  Particulars  not  in  the  Commission. 
Judgment,  see  Process. 

Judicial  dechiration  in  criminal  cases,  see  Proqfy  sect  Criminal. 
-^Arresty  he.  sect  Declaration. — ProcesSy  sect  Criminal 

■■  in  civil  cases,  see  ProcesSy  sect  Civil.-* 

Pro^y  sect  Oath  of  Beference.-*£.oim. 

ratification  of  wife,  see  Marriage,  sect.  Judicial  Rati* 


fication. 
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JFWner  Warrant. — Process. 
JuriMncdori  qf  Jtirid«e6«  see  /taHeB9>-^For»m.--^2MMiitttyt 
— — — — -  of  Sherifi,  bailiesy  &^  see  Pr^fhc^-^^^tnA-' 

IkcBnafuti.  — 

Jm  nsxitit  8C6  JUnrTui^gfm 
Justices  of  Tfis  Pbacs^  iM4« 
.'  I.  HUtoiy'Aiid  A]|^omtiiieiit,^864. . 
II.  Natiue  of  the  office,  265. 
1.  ComttissioituidoAllr;  v«rveiiivks»  aS& 
(1.)  Commission  of  the  peaces  26ft  ■ 
(S.)Qaih  of  office^  S70. 
i.  Other  particulars,  270. 
Jniicianr^  Coort  of^  see  Arrest^  tt^^^Review.' 
Justifiabie  homicide,  aee  Homukde^  meA  Justifiabki 


Kalendar,  alteration  of,  see  Tack^  sect«  Landbftf  rObtote 
Note^-'-iS'enmin^,  sect.  Obligation  to  entefi  NM^#«^) 
sect  Salmoa,  Siiei^Fcits  imd  MarkOs. 

Killing,  see  Homicide. 

KiDg^s  preference  to  hmdlotd^s  hypodlec^  06$  HypfiAiC* 

Laboorers,  see  Location. 

Lagan,  see  Wredt. 

Landlord'^s  Obligations,  see  Tack^  sect  ObligaUonsof  ItfA'^ 

Lakd-Tax,  275. 

Lawboesows,  274. 

I«  Caution  in  Lawborrows,  274. 

II.  Contravention  of  Lawborrows,  S70. 

III.  Forms  of  proceedings,  277. 

1*  Petition  for  LairboiTows,^277. 

2.  Oath  of  petitioner,  278.  **       " 

8.  Order  for  caution^  278. 

4.  Caution,  278. 

&  Commitment  for  not  finding  caution,  278. 

6.  Action  of  confrarention,  279. 
Lease,  see  Tack. 
Leasing  if aking,  279. 

Lectures,  see  SedUionj  sect  Seditious  MeeliiBg«»  Np^  ^ 
LMBcies,  see  Small  Debi  Act^  sect.   Caufics.— /Vt»8^  ^ 

w  riting  of  Par^. 
Legitimacy,  see  Children^  sect.  LawAiI. 
Letter  of  cksdit,  280. 

—  founders,  see  Sediiion,  sect,  letter  Foun*'*'    . 

Letters  of  open  door8>  see  Poinding. 


■        *  ,  nmning,  see  Liberation. 
I^elting,  see  7Vicfc.---»£aai^iofi. 

L.KWBVS8S,  S81. 

Liibd,  or  complaint,  see  Process* 

,  or  defimuitioi»»  see /iuif lfee»9  sect  Observalioiis  on  fleoond 
assignment  of  commissioiv 

LlBKBATIOK,  ON  ACT  1701  C.  6,  98% 

I.  Fixing  diet,  282. 

II.  Concluding  trial,  28S. 

Liberation  act,  see  BaU.^'-^CowimUmeniJbr  iriaii'^LXberaAon 
on  VJO\.^Wrongous  Itnprisonmeni. 
of  debtors,  see  Itnprisomneni. 
Licence  for  alebonses,  see  Alehouses* 
^.        for  shooting,  see  Game^  Note. 
Linen,  see  Mant^hctures.'^IAnii  steeping* 
Lint,  steepiva,  286. 

Litem,  oath  iit»  see  Protf^  sect  Oath  in  litem. 
Loan,  286. 

Lobiters»  see  Fishings  sect  Lobsters. 
Local  militia,  see  MUitiOj  sect  Lood. 
Lq^^ATioN,  287. 

Lochs,  steeping  lint  in,  see  Lini^  steeping* 
Ijbckl,  pickiiig,  see  Theft^-^rime  in  general  ^ 
Loosing  arrestments,  see  Arrestmenty  sect.  Loosing^. 
Lord*8  Day,  pnGoung,  see  Prqftmiy^  sect  Bieauqg  of  SntN 

day. 
l»ost  goods,  whether  transferred  by  bona  fide  puchase^  eft, 

pawn,  &c.  see  Safe,  sect  What  may  be  soUL— AtB  rfJExm 

ehmge. 

LOTTBBXBS,  290. 

Lunatics,  see  Idiots^  4^.— Crim^  tii  general. 

Madhouses,  see  Idiots^  4^.  Note. 
Madmen,  see  IdiotSj  ^^c-^Crime  in  gen&aL 
Ma^strates  of  boroughs,  their  jurisdiction,  see  PMhce. 
Mamiing,  see  Crime  in  general^  sect  WMngful  act  necea- 

sary. — Injuries^  Red. 
Maintenance  of  children,  see  Children. 

^     of  Poor,  see  Poor* 
Mslicious  mischief,  see  Mischief,  maUdous. 

"         shooting,  stabUng,  cutting,  &c«    See  Crime  in  ge* 

neraly  sect,  wrongful  act  neoessaty. 
MaUrtraps,  see  Gamey  sect.  Trespassing. 
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Mnigement  of  oAen  aSttrs,  see  M^mdaie.'-^Elieemi^^emee^  fleet 

NqpoCionnn  Gesiio. 
Mahdate,  5291. 

I.  CoDfltitatioii  and  evidence,  S9l- 

II.  Natnie  of  contract,  S9& 

1.  Obligatioiis  Mid  powecs  of  mandflttfy,  9SSL 

2.  ObligationB  of  mandant,  2SM. 

III.  Tennination,  29«. 

IV.  Implied  mandate,  296. 
1.  Shipmaster,  295. 

51.  Condoctor  of  concern  on  ahore,  5^. 
8.  Servant,  296. 

4.  Advocate  and  procmmtor,  5297. 
Mavufactures,  297. 

I.  Breaking  into  house,  &c.  to  destroy  manufiusturei^  fa: 
297, 

II.  Embesslinff  materials,  tools,  or  drugs,  5i98w 

III.  Contract  between  master  and  servant,  5298. 

1.  Fulfilment  of  it  in  certain  manufiu^tnres,  5S98. 

2.  Arbitration  of  disputes  between  masters  and  wmfaBen, 
299. 

IV.  Health  and  instruction  of  manufiicturers  of  cottai  and 
woollen,  5299* 

Marches,  straighting,  see  Vlaniih^  Sfc.  sect.  Stra^htiiig  Mardi* 


March  fences,  see  Plantings  &c  sect.  March  fences. 

Mariners,  see  Seamen. 

Marines,  seeSbic&r^,  first.  Note,  and  sect.  Tradee. — Seaimm 

'   sect.  Seamen  in  the  Royal  Navy,  &c. 

Markets,  see  Fairs^  &c. — FaUekood^  sect.  False  Vi^eiglits  and 

Measures. 
Marriage,  800.. 

I.  Irregular  marriage,  800. 

II.  Consequences  of  marriage,  8001 

1.  Powers.and  rights  c?  husband,  808. 

(1.)  Communion  of  goods  and  jus  marita,  303b 
(2.)  Curatory,  805. 

2.  Obligations  to  third  parties  by  wife,  806. 
(1.)  Debts  before  mamage,  306. 

(2.)  Personal  obligations  during  marriage,  307^ 

(3.)  Wife's  crime,  807. 

(4.)  Wife's  own  property,  808. 

(5.)  Prsepositura,  808. 
8.  Donations  revocable,  809. 
4.  Judicial  ratification  by  wife,  31 0.- 
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&  Effects  of  disflolution  6f  marriage,  810. 
Martiiimas,  see  Servant,  sect.  OUigation  to  enter,  Note ;  sect 

Obligation  to  continue,  Note.-'T'acA:^  sect.  Landlord's  obli* 

gations.  Note ;  sect.  Tenants  obligations. 
Masons,  free,  see  SediHon^  sect.  Unlawful  societies^ 
Master,  see  Servani. 
Meal,  adulterating,  &c.  see  Bread,  &c. 
Measures,  see  Fcisehoodj  sect.  False  weights  and  mcasiires^^ 

MeDITATIO  FUaJB  WARRANT,  Sil. 

I.  When  competent,  311. 

II.  Procedure,  314. 

III.  Cautioner's  obligation,  316. 
ly.  Security  after  decree,  317. 
V.  Forms  of  proceedings,  318. 

li  Petition  of  creditor,  818. 

2.  Deposition  of  creditor,  320. 

8.  Warrant  to  apprehend  for  examination,  320« 

4.  Declaration  of  debtor,  820. 

5.  Order  for  proof,  821. 

6.  Proof,  82L 

7«  Warrant  of  commitment  for  caution,  322. 

8.  Caution,  322. 
Member  of  Parliament,  see  Imprisonment 
Merks,  see  Scots  Money. 
Militia,  322. 

I.  Regular,  822. 

II.  Local,  828. 

Minister  executing  wills  as  a  notaiy,  see  Proof,  sect*  Writing. 

Minors,  324. 

Mischief,  Malicious,  327. 

I.  In  general,  827. 

II.  Fire-raising,  328. 

1.  How^  constituted,  328. 

2.  How  punished,  328. 
Misprision  of  treason,  see  Treason. 
Mobbing,  see  Riot 

Money,  see  Treason. — Coin. — Scots  Money. 
Muirbum,  see  Game,  &c.  sect.  Muirbum. 
Muirfowl,  see  Game,  &c. 
Murder,  see  Botnidde,  sect.  Murder. 
Mutiny  act,  see  Soldiers. 

■  »  encouraging  in  soldiers  or  sailors,  see  Soldiers,  sect. 

Enlisting,  Note. 
Mutual  inclosures,  see  Planting,  &c.  sect.  March-fences. 
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Mataam,  see  Loan. 

NMnA  cUU,  iee  C!Xtt2rm»  fleet  f^S&oMe. 
Nactj^  CAVPONxi,  tTABCLjuai;  MS 
Nttfj,  nyid,  see  Seamen. — Excise  ami  CwffomA 
Near  aide,  see  Highwagfs^  Bridges,  and  Ferries,  sIML  I^li- 
ways,  not  being  turnpue  loads.  Runng  haded  Itoraea^  carts, 
8rc ;  sect  Tumpihe  roadi,  BU&ig  oir  carts,  Ifamaag  oAer 
carriages,  &c. 
Negotiorum  gestio,  see  Rectmpense, 
Nightwalken,  see  Surety  Jor  the  Choi  Bekeprimtr. — tewi^ 

Nonage,  see  Mimors. — Pro^,  sect.  Olgeefnms  to^  Wiiuciaii 

NOMCOKTOaMISTS,  831. 

I.  In  general,  831. 

II.  Papists,  882. 

III.  KpiieoiialB,  SSSF. 

Notariea  mgning,  see  Pronf,  sdct  Bf  'HAAetg. 

Oadi  of  Calumny,  see  Pro^, 

of  verity,  MSe  AjPdam.^^Sw/i^^ 

Warrant. 

of  reference,  BeeJProq^ 
in  supplement,  see  Proof. 
of  witness,  see  Proof. — Process. 
on  commission,  see  Commission,  &c; 
Oaths,  885. 

I.  Oaths  Required  hf  law,  89S; 

II.  Oaths  ForUdden  by  law,  387. 
Objections  to  witnesses,  see  Proof. 
Obstrocting  constables,  &c.  see  Deforceineni.*^Koti^^Hig^ 

ways. — Excise. — Bread. — Poinaing. 

Offences,  *see  Crifne  tn  gfiiffoL-— The  Afferent  ctimes. 

Old  stOe,  see  Tack,  sect  Landlord's  obfigattotia,  Note. — Ser* 
vant,  sect  Obligation  to  enter.  Note.**— /Iiftty^,  sect  Sal- 
mon, Note.-^jPair9  and  Markets. 

Open  doors,  see  Arrest,  &c — ConstalblUs.^Process,  sect  PhK 
oedure  on  Complaint — Poinding. 

Orchards,  see  Planting,  &c  sect  Breddag  yards,  oordisrds, 
he— Theft 

Order,  see  Afofida^.— Art  and  part  in  the  different  crimes. 

Ordinary,  judge,  see  JusAcei,  cj-r.  sect  particulars  not  id  Cosb- 
mission. — Preface. 

^'   '  sessions,  see  Sessions  of  ike  peace. 
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Otttlawiy,  see  BmL 
Oysters,  see  Fishings  lilt  Note. 

Papists,  see  Nci9icoif^b¥mi$t$\  SHrtt  9l^is|i* 
Parent^  see  Minriage.^»^hUdren. 

»  besting  o^  see  If^uries^  reaL 
Parishy  l^gsl,  m^ptna,  see  Foor^  sect  To  whom  distribiitiiNitis. 

to  be  made. 
Park,  trespassing  into,  see  PUmUng^  andlndosing^  sect  Pi^ 

Tenting  sad  pag||lliag>  iitjaiy„  Sb.--«Gasus  seoti  Treflpas-> 

Parliament,  members  of,  see  /btprMOfimsnft 
Parole  enden<^  see  Frotf^  sect.  Witnesses* 

»  brstdl}  dr,  see  Frimmtntfyfar. 
Parsnips,  stealing,  &c.  see  7\in»tp«,  4^. 
Partial  payments,  see  Pfl^m^vil^  seot  Partial^ 

P AKTIBS^  IN  MM  AOVIOV,  ^M. 

I.  Criminal-  piossctttsoD,  8SS» 

1.  Prosecutor,  SS8. 

2.  Defender^  840. 
n.  CiTfl  action,  843* 

1.  Pursuer,  841^ 

%.  BsAndtas  9«h 
Partnership,  see  Copairinery* 
Partakes,  see  ^ams,  4^. 
Passengers  ini  stage  coaches,  see  Stage  CoachiSt 
Passing  Soldiers^  wiTes,  8k^  see^  Sol£e9i»i  sect  Faasii^  W^Ttsi 

&c 
Pawn,  see  Plec^e.''^Ifffpoihec^''^Spirihious  liquors. 
Pawnbrokers,  see  Pledge^  sect.  By  Statute. 
Paymbnt,  848. 

ParriaL— Indefinite*— BefcpsohanA  ■  ■Proofi-wPiesump* 
tion,  84»^844. 
Peace,  see  SuretU'tf^'peaes^f-^Bartaek  ofihepffioe* 
Pease  stealing,  «c.  see  Tuml^^  ^o. 
Pedkrs,  see  Hawkers  and.  Pmops^ . 
Peer,  see  Dedinaiure. — inprisonineni,r^Fiioe^ 
Penal  actions,  see  Partiesy  sect  Civil  Action. 

PSUUBT,  FBEYABICATION,  and    SUBOBNATXOl^  of  raBJOBTV 
«MS. 

I.  Perjury,  844. 
It  PrevsvicatieBv  M& 
III.  Subornation  of  perjury,  946. 
Personal  and  transmissible^  see  /\irl|f#,  4r« 
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VeUf  Sesnoiui,  see  Seuums  tfAe  I 
Vsee  Thefl. 


PiasoKs«  be.  847. 

F^eon-hoiises,  breakiig,  see  Pigtons^  4t^ 

TWaing,  see  Tk(fi. 

Pillory,  see  Punishmint 

Piracy,  847- 

Plague,  848. 

Fighting  and  euclosing,  84$. 

I.  Provisions  for  facilitaling  and  cneooiisgi]]^,  349- 
1.  March-fences,  849- 

52.  Strai^hting  marches,  850. 
8.  Runng,  851. 

II.  ProYisions  for  prevenung  and  popishing  injuxj,  and  ia« 

demnifying  owners,  852. 

1 .  Subsistinjr  Soots  acts,  85S. 

(1.)  Injuring  or  leaping  over  indosores,  &c.  85S. 

(8.)  Breaking  into  yards,  or  orchards,  S6S. 

(8.)  Herding,  858. 

(4.)  Injuring  trees,  854. 

(5.)  Tenants  answerable  ftir  family,  854. 

2.  British  acts,  855. 

(1.)  Damages  from  parish,  be.  for  injnrixig  trees,  855. 

(2.)  Punishment  for  injury,  856. 

(8.)  Injuring  or  carrying  away  trees  or  j^ants  at  n^|^ 
&c.  856. 
Playing,  see  GanMig.^^Lotieries.^^Vagabontk^ 
Pledge,  857. 

I.  At  common  law,  857. 

II.  By  stotute,  857. 

1.  Taking  pawns,  &c.  857* 

2.  Redeeming  pawns,  &c  8fi9. 

8.  Forfeiting  and  selling  pawns,  &c*  861. 

4.  Pawning  or  redeeming  goods  of  others,  &c.  362. 

5.  Penalties,  prosecutions,  .be.  868. 
Plouffb  goods,  poinding,  see  Foindinff. 

:,  see  Mischiff. 


Poachers,  see  Game* 

Poinding,  864/ 

■  or  detaining  cattle  trespassing,  see  Planik^^  aect 

Herding. 
Poison,  administering,  see  Crime  in  General^  sect.  Wrongfol 

act  necessary. — Homicide^  sect.  Murder. 
Pooa,  871  (3ee  Addenda^  page  556.) 
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I.  Collection  and  manaffement  of  funds/ 87^. 

II.  DbtributioB  of  funds^  874* 
1.  By  whom,  874 

«.  To  whom,  874. 
Popery,  see  Noncon/brmisU^  sect  Papists. 
Posting,  see  Locaium, — Hi^waySy  &c. 
Potatoes,  stealing,  &c  see  Tumips^  &c. 
Powder,  see  Gunpowder. 
Praspositor,   see  MandaU,  sect*  Condilctor  of  concern  on 

shore. 
Prseppsitura  of  wife  in  fiimily  affairs,  &c.  see  Marriage^  sect. 

Praepositura. 
Precognition,  see  Arrest^  &c.  sect.  Precognition. 
Preference,  see  CompeiUion. 

Pregnancy,  not  revealing,  see  Homicide^  sect.  Murder,  Note* 
Pbksceiptiok,  377. 

I.  Kinds  of  it,  877. 
40  years,  877. 
SO  years,  S7& 

7  years,  878. 
6  years,  879. 
5  years,  879* 

8  years,  880, 

II.  General  observations,  883. 

III.  Interruptions,  884. 

Presence  of  accused,  see  Process^  sect.  Procedure  on  Com- 
plaint. 

Presenting  loaded  fire-arms,    see    Crime  in  general^   sect. 
Wronj^^  act  necessary. 

Presentment,  see  Arrest,  &c.  sect.  Precognition,  at  the  end. 

Pressing  seamen,  see  Seamen,  sect.  Impressing. 

Presumption  of  payment,  see  Payment 

Prevarication,  see  Perjury,  sect.  Prevarication. 

Prices  of  work,  see  Location, — Combination. 

Printers,  &c.  see  Sedition,  sect.  Printers. 

Prison,  see  Spirituous  Liquors,r^Prison  Breaking.    . 

FaisoK  Breaking,  885. 

PbisoneeI^  of  wak,  886. 

'  for  crimes,  see  Arrest,  &c.  sect.  Arrest.— ^Cbmmt^ 

ment.^-'Punishment. 

for  civil  causes,  see  Imprisonment. — MeditaHo  Fu^ 


ffB  Warrant. 
Pnvate  person,  his  duty  in  arresting  criminals,  &c.  see  Con^ 

stable. 
■  his  self-defence,  see  Homicide. — Injuries,  Seal 
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Priied  lo«m>  flee  Bwead. 
Probstioii,  flee  Praqf. 

PiobedTe  writ,  aee  I\vqf,  sect  By  woUaff. 
Frocedme^  see  PmeUr  ^ 

FtocKss,  S87t 
I.  Criminal  cues,  287. 
1.  Compbuat,  9S7. 

5.  Ptooedme  on  oomphint,  S9Q^ 
.11.  Ciya  caaefl,  SQA. 

IIL  Fomn  of  proceedingg,  897. 
I.  Complaint  £br  an^iniiiilt,  S97. 
%  ^mplaint  for  offences  against  the  gwy^lmM^JS^ 

8.  Waixant  to  dte  defender  jmd  irifreases,  59^ 
4.  Citation  of  defender,  400,  ^^  ^^ 

0.  Citation  a£  witneases,  400, 

6.  Execution  of  citation  of  defender,  400, 

7.  Execution  of  citation  of  witnessaa,  401. 

p.  Reading  )hc  complaint,  and  dispoaal  of  jireEmiiiarT  ok 
Jections,  401.  'r  -^  ^^mmumokj  ov. 

0.  Interlocutor  of  relevancy,  and  allowing  a  prorf.  4Q1 
10.  Plea  of  the  defender,  402.  -*»*««■,  «t 

18.  Minute  concluding  theprpoC  408. 
IS.  Judgment,  408.  ' 

14.  Claim  for  wages,  404. 

15.  Judgment  on  claim,  40S. 
Procurator-fiscal,  see  Parties,  sect  CriwiimL 
Procurators,  see  Process,  at  (he  Winniiur. 

PWFAXITT,  406,  l>-t"*-^ 

I.  Pro&ne  s^rearing,  40fi. 

II.  Scoffing  at  religion,  406. 

III.  Disturbing  public  worship,  407. 
JV.  Breaking  of  Sunday,  407. 

^*A  *  '^^hS^*^'  ^  ^^^'  ^^  ^^cww/i^wf,  sect  proBi  Ij 
Promise,  gratuitous,  cannot  be  proved  by  wjtowscs.  nee  Lom 

I.  In  criminal  cases,  408. 

1.  Oath  of  calpmny,  409. 

2.  Judge's  private  knowledge,  408. 
.8.  Confession  of  accused,  408. 

4.  Witnesses,  410. 
(\r)  Pbjections  to  them,  4^0. 


(2.)  How  exMnuiedy  412. 
5.  Articles  produced  in  evidenoe,  413^ 
&  Proof  by  tbe  ^tamedy  49. 

7.  IVoofi]ij^»il»  414 
II.  In  dvil  qwegj  415, 

1.  Writing  of  ptr^s  415. 
9.  Oath  of  parfy,  41& 

(1.)  Oalfa«f4»dttn»7i  418. 

(2.)  Oath  of  rqferaioe,  418. 

(8.)  Oath  in  supplement,  420. 

(4.)  OadiMittm,42L 

8.  Witnesses,  422. 

(1.)  Objections  to  them,  422. 

(2.)  How  ezammed,  428. 
Prosecutor,  see  ParHea,  sec^  Cnmuud. 
Psostitut^  see  Lewdness. 
Provocation,  see  Itifuries,  ReaL—Homkide^  sect.  Culpable, 

sect  Justifiable. 

Public  worship,  see  Prqfbnity^  sect  Disturbing  FuUic  Wor. 
idiip.— 'iSToncDij/briiMif. 

PUNISHMKVT,  4&. 

Imprisonment — ^Fine.-— Banishment— -Whipping  and  Fil^ 
Joiy. — In6my.---J)qpri¥i|tioii  pf  office,  423-426. 
Pupils,  see  Minors. 
Puicbas^  «ee  Sale. 
Pursuer,  see  Poiiief ,  sect  CmL 


QnAic»t*s  AFriBjCATiaiii,  426. 

Qualified  oath,  see  Pro^^  9fdcU  Oath  of  Verity. 

Quarantine,  see  Plague. 

Quarter  sessions,  see  Seesume  if  the  Peaces— Review. 

Quartering  soldiers,  see  SoldierSy  sect  Quartering. 

Qui  tam  informer,  see  Parties,  sect.  Proseeulor. 


Bablnt  warrens,  breaking,  see  Pigeansy  kc^Thf^  sect  As 

other'^s  property. 
Raffle,  see  LoUeries. 

Rafb,  427. 

BalifioalMin  by  wikj  see  Marriagej  mid.  JuJicial  ratifieatioiL 
Rating  wmes,  work,  be.  ^see  LoaOkm^^^omtmaikn. 
Reading  not  act,  see  Riot,  sect  Riot  Act 
Recognuakce,  428. 
Rkcompense,  428. 
I.  Profit  by  another^s  loss,  428. 
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II.  Negotionmi  gesdo,  489* 

III.  Indebiti  solutio,  409. 

IV.  Relief  of  co-oUigants  and  caotfamen,  480. 
BecompeiiSAtioii,  see  Cofimensaikmy  seet.  BecompcDsitiii. 
Red  and  black  fisb,  see  ^isJunff^  sect.  Salmon. 
Redemption  of  land-tax,  see  LMii9d4ax. 

Reference  to  arbiters,  see  Submission, 

>  to  oath,  see  Proofs  sect.  Confesrion  of  Aocad^tf 

Oath  of  reference. — Process^  sect.  Ci^— Jfimdflfe,  k 

AdToeate  and  Procurator. 
Rqfalitjr,  burgh  of»  jurisdictioB  of  its  magistrates,  see  A^ 
Registration,  to  found  constructive  decree,  if  competent  hfe 

justices,  see  ArrestmerHy  Hotet^^-^Pomdingj  Note. 
R^^rating,  see  ForestalUng^  &c. 
Refevancnr  of  libel,  see  JPror^««,  sect.  Criminal. 
Relief  of  co-obligants  and  cautionerii,  see  ReeomfnK^  n 

Relief,  &c. 
Religion,  see  ProfimUy. — NancofifbrmisU. 
Relocation,  tacit,  see   7Vii:fr,   sect.   TerminatioiLiAmi^ 

sect.  Termination. 
Removing,  see  TacTc. 
Rente,  see  Taclc, 
-Reparation,  see  Damages. 
Reprobator,  protesting  for,  see   Proqf^  sect  VL^  fioisx 

examined  m  dvil  cases. 
Rescue  of  prisoners,  see  Arrest^  &c.  sect.  Anwfc— /W^*  [^ 

Br€akinff.^^Pruonera  qf  War. 
Reset  of  Theft,  see  The/U  sect  Reset. 
Responsibility  for  others,  see  Damagesj  sect  By  odwK* . 
'■         >        of  justices,  &C.  see  JusHfes^  at  the  eni 
Retention,  430. 
Revenue,  see  Eacise  and  Customs^ 
Review,  4S1. 

I.  Criminal  cases,  4S1. 

II.  CivU  cases,  433, 
RiOT,  4S4. 

I.  At  common  law,  484. 

II.  Riot  act,  485.  * 
Risk  of  goods  sold,  see  SdUy  sect  ObUgadon  toddi^tfi^' 

goods  borrowed,  see  Loan ;  of  goods  hired,  ieelafO"^ 
Rivers,  see  Fishings^  sect  Sahaon. — LMj  9Uepng* 
Roads,  see  HighwayB^  &c.  ^   . -l 

Robbery,  see  Thefi,  sect  Aggravation  by  Manner.*-i'o»^^  ' 

sect.  JustiBablc. 
9qgu£-Mon£v,  438. 
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Rogaes,  see  Vagabonds. — RogueJnumejf. 

Roman  Catholics,  see  Nonan^brmistaj  sect.  Papists. 

Running  Letters,  see  LiberaiUm. 

Runrig,  division  of,  see  Planiingf  &c.  isect  Rnniig. 

Sabbath  breaking,  see  Pr&^nity^  sect.  Breaking  of  Sunday.  * 
Sailors,  see  Seamen. 
Sale,  4S8. 

I.  What  may  be  sold,  488. 

II.  Formation  of  contract,  489* 
IIL  Obligation  of  parties,  440. 

1.  Of  seller,  440. 

(I.)  To  deUver,  440. 
(S.)  To  warrant,  441. 

2.  Of  bayer,  448. 

(1.)  To  receive,  448. 

(2.)  To  pay  price,  448. 
Salmon,  see  Fientng^  sect.  Salmon. 
Salters,  see  CclUera^  If^c. 

Sanctuary,  see  ImprieonrnmU. — MedHaiio  Ftiffce  Warrani, 
Saturday  s  slop,  see  Fishinff^  sect.  Salmon. 
Saving  bank  fer  labourers,  &c.  see  Banks  Jbr  Savings. 
Scales  for  weighing,  see  Falsehood^  Sfc.  sect  False  Weights 

and  Measures. 
Schools,  448. 

I.  Parochial,  448. 

II.  Private,  444. 

Scoffing  at  Religion,  see  Profainftyj  sect.  Scoffing  at  Religion. 
Scots  Money,  446. 
Seamen,  446. 

I.  In  the  Royal  Navy,  &a  445. 
1.  Impressing  seamen,  445. 

(1.)  General  exemptions,  446. 
(2.)  Particular  exemptions,  446. 
2«  Provisions  regarding  seamen  of  the  Royal  Navy,  be. 

when  entered,  449. 
Civil  power  and  courts.     Pay  to  family,  &c  -  Person- 

adng  seamen.    Forcing  letters,  &c.  449-451. 

II.  In  the  merchant  and  nshing  service,  451. 

1.  Merchant  service,  451. 

2.  Fishing  service,  45^ 
Search  wabbant,  458. 
Sedition,  4£fi. 

I.  Sedition  at  common  law,  454. 

II.  Seditious  meetings,  &c.  by  statute,  454. 


1.  Unlawfiil  sodciie^  4M. 

Seducing  soldien  from  thdr  jrilegiano^  Iw^  aee  iWrfiawij 

£iilistiM,iHi|e. 
ScuRue  ornin  ^oods,  be.  lee  Excue and  Ctuktms, 


SelUefence,  aee  Homicide,  sect  Culpible^  tM*.  ^ wlifieUB. 

Sdling,  see  Sak. 

Sellinff  Game,  see  Gamey  sect  Tl—|1Mim^i    NjiH 

Semipieiia probatio,  aee Proqf,  aeatOaHhin  fiuf|)1iitni 

Sequeatntkni  of  traders,  be.  MP  JowfcrMpfiy 

^— — —  of  fiimiture,  atodc,  crop,  Im;.  ArjMpi^  aar^jf- 

BXETAKT,  458. 

I.  Formation  of  contract,  459/ 

II.  Obligattona  of  nartiea,  469L 
1.  Of  aervant,  460. 

(1.)  To  enter,  46a 
(2.)  To  continue,  460. 


{$.)  Te4e  wadki«|Attadi  ^fift 
(4.) 


To  beliavje  Mipeelfi%»  46S. 
X4^  To  49abaTe  iionaadgr  Md  iwborf j,  mA  to  ««d 

tmpitttdc^  46S. 
(6.^  Conaequencea  of  failure,  46S. 
8.  Of  maater,  468. 
(1.)  To  receiye  aervant,  46S. 
(2.)  To  allow  him  to  continue,  46S. 
(a)  To  tieatUm  wdl,  46$. 
(4.)  To  pay  wagea,  be.  465. 
III.  Termination  of  contract,  466. 
1.  Modea  of  Terminatioil,  406. 
%  Character  of  aervant,  46B. 
SsaaiOKB  OF  thk  psacx^  468» 
Settlement  of  poor,  aeie  JPoQr$  aeot.  To  wham  diatii^iitio&  la 

made. 
Sheep,  doga  killing,  aee  DamageM^  aecb  Vieiovs  jimmaly  ud 

Note. 
Bheriff-ilan,  aee  Fiar§* 
Sherifia,  their  juriadiolim,  aee  Pm^hce* 
Shipmaater,  aee  MandtUcj^^Laxdkm^^^  Ncmlt^  JbCd 

gt9,  aect  Shipmaater. 
Snipa,  DsaTaoYiNG,  470. 
Shipwrecks,  aee  Wretka.^^^Ships  dtHrcying. 
Shooting,  aee  Crime  in  general^  aect.  Wfoqgiiil  act  i 
Game,  kc^Momkifk.'^Iff^rksp  Rc&k^^Eaxke  mmd  Cut- 
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4om9^  iect..Smiireaf  leeU  Fojccible  oflfonoes  iponishaUe  Inr 
justices,  sect.  Forcible  ofiSmoes  befbfe  higher  courts.— JPh 
^eona^r^Damages^  sect  Vitious  snimaL 

Side  bill,  see  Imprisonmentf 

Sinking  ships,  see  Ships  deairoying* 

Smalii  debt  act,  4m 

I.  Constitution  of  the  snu^Il  debt  court,  4T1« 

II.  Causes  eompetent,  471* 

III.  Procedure,  473. 

IV.  Review,  481. 

V.  Forms  of  jnoceedings,  be 
1.  Conqilaint,  482. 

%  Warrant  for  dtation  of  the  defender,  482, 
8.  Citation  of  the  defender,  483. 

4.  Execution  of  citation  cf  the  defender,  483. 

5.  Citation  0f  witnesses,  484. 

6t  Execution  of  citation  of  witnesses,  484. 

7.  Warrant  for  dtation  cf  the  defender  de  wyoQ^  48C 

8.  Citation  <^  the  defi^nder  de  nmo^  486. 

9.  Execution  of  citation  of  the  defender  de  navQ,  486L  ] 

10.  Decree  and  warrant  for  execution,  486. 

11.  Certificate  of  oons^nation  for  rehearing  of  dfiocee  in 

absence,  and  ost  of  execution,  487. 

12.  Warrant  of  citation  for  rehearing,  488. 

13.  Citation  for  jrehearing,  488. 

14.  Execution  cf  citation  for  rehearing,  488. 

15.  Charge  for  payment,  489. 

16..  Execution  of  oiarge  for  papoent^  489* 
Smolts  see  Fishings  sect.  Salmon, 
fimuggling^  importing  or  eqxurting  goods  without  paying  da* 

ties,  &e.  see  JExcue^  kc—Sakf  sect.  What  may  be  s^ 
Snow,  hiUing  game  in,  see  GanUy  sect.  Forbidden  time^ 
Societies,  fiiendly,  see  Friendly  Societies. 
— — —  unla^md,  see  Comiiiia<ioii.F--&Kfi^iofi, 

■■         debating,  see  Sedition. 
Society,  contract  of,  si^  Copartnery^ 
SonoMY  and  Bestiality,  496. 
Sdatinm,  see  iDamnges^  sect.  Peliet. 
Soldiers, 
I.  Enlisting,  491. 
JI.  When  enlisted*  403. 

Canteens. — Carriages  and  hor8e8d*-^helsea.-*^CiyiI 
power  and  courts^ — Clothes,  forage,  &c.^ — ^Deso^ 
lion.— —Ferries. — Furlough.— Game    and    Fish. 
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PasfflDg  wives  and  chfldren. — Qumrtering. — ^ToD- 

dues.— Trades,  493-501. 
Somen,  see  Vagabonds, 
Special  sessions,  see  Sessions  qfihe  Peace. 
Spirituous  Liquoes,  601. 
Spring  guns,  see  Gamej  sect.  Trespasdng. 
Spuilzis,  SOS. 
Stabbing,  see  Crime  m  general,  sect«  Wrongful  act 

^^ItyurieSf  Real 
Stablers,  see  Locatian.^^N'auia:. 
Stagk-coaches,  502. 

I.  Number  of  passengers,  and  their  places ;  marking, 

ber,  and  owner,  50S. ' 

II.  Height  and  place  of  Itiggage,  505. 

III.  Counting  and  measuring,  506. 

IV.  Leaving  horses ;  endangering;  delaying;  emi 
insulting ;  overcharging ;  firing,  &c.  507. 

V.  Conniving,  509. 

VI.  Procedure,  general  penalty,  &c.  509. 

VII.  Criminal  prosecutions  for  injury  to  passeogers,  fcc. 
510. 

Stamped  paper,  see  Proofs  sect.  Writing  of  party. 

Statute  labour,  see  Htgliways,  &c.  sect  Statute  laboor. 

Stealing,  see  Theft. 

Steeping  lint  and  flax,  see  Lint,  steeping, 

Stewarts,  their  jurisdiction;  see  Prgbce, 

Stile,  old  and  new,  see  T^orcA;,  sect.  Landlord'^s  obligatioiis. 

Note. — Servant,  sect  Obligation  to  enter.  Note. — rksl^ng, 

sect  Salmon,  Note. — Fairs  and  Markets. 
Stolen  goods,  whether  transferred  by  bonajide  purchase,  gift, 

Eiwn,  &c.  see  Sale^  sect.  What  may  be  sold. — Pledge^  sect 
y  Statute. 

■  '  search  for,  see  Search  Warrants. 

■  bills  or  bank  notes,  see  BiU  of  Exchange. 
Stoppage  in  transitu,  see  Sale,  sect.  Obligation  to  deliver. 
Stouthrief,  see  Theft,  sect.  Aggravation  from  manner  of  theft, 

vis.  Violence  against  the  person. 
Strai^hting  marches,  see  Plantimg,  sect.  Stnughting  Mardies. 
Striking  work,  see  Combination. — Imprisonmeni^ 
Sturdy  beggars,  see  Vagabonds. 
Subjection,  see  Crime  in  general.^-'Servant 
Submission,  511. 

Subomiition  of  penury,  see  Perjury,  sect.  Subornation. 
Subscrintion  of  writing,  sec  Proof  sect  Writing. 
Sub-tack,  see  Tack. 
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tiutcide,  flee  Homicide^  sect.  Murder. 
Summons,  see  Proceaa.'^^SmaU  Debt  Act. 
Sunday,  breakinff  of,  see  Prqfanity^  sect.  Breaking  of  Sunday. 
Supplement,  oaA  in,  see  Protf^  sect  Oath  of  Si^iplement. 
■  letters  of,  see  Forum,  sect.  Civil  Cases. — Marriage^ 

Bed.  Husband*s  curatory. 

SURKTT  OF  THS  PEACE,   611. 

'  FOE  THE  GOOD  BEHAVIOUR,   615. 

'  in  dvil  obligations,  see  Caution* 

— — -»  in  crimes,  see  BaiL 

Suspension,  see  Review. 

Suflnpicious  persons,  see  Arrest^  kc^^Vagabonds^^^^Sureigf^^ 

the  Good  Behaviour, 
Swearing,  lawful,  see  Oaihs. — Pro^. — Comnmrion. — Affidavit. 

■  '■■■■■  unlawful,  see  Oaiha, — Prqfunity4 
Swindling,  see  Fabehood,  sect.  Swindling. — Thefts  sect.  Tajking. 

Tack,  618. 

I.  Formation,  617. 

II.  Obligations,  618. 

1.  Of  landlord,  618. 
8.  Of  tenant,  619. 
.  III.  Transference  by  tenant,  6SL 
1.  Assignation,  621.    ^     . 
a.  Stlb^tack,  621. 
IV.  Termination,  622. 

1.  Before  tbe  term,  622. 

2.  At  the  term,  622. 

Tenants,  see  Tack.-^HjffXithee.'^Planting^  sect  T^ant  an« 
swerable  for  family. 

Xenn-day,  see  Tack,  sect.  Obligations  of  landlord ;  sect  Obli- 
gations of  tenant — Servanta,  sect  Obligation  to  enter. 

T^t,  see  Noncon/brmists. 

Testaments,  execution  of,  see  Proof,  sect  Writing. 

Theft,  623. 

I.  What  it  is,  623. 

1.  Taking,  623. 

2.  Carrying  awa,y,  624. 

3.  Another^s  property,  626. 

4.  Clandestinely?  626. 
6.  Feloniously,  626. 
6.  For  profit,  626. 

II.  How  far  proved  by  possession,  .626. 

III.  How  punished,  627.        .  . 


1.  Sinple  theft,  AMI 
52.  Aggravated  tilefti  OSt% 

(1.)  Bf  na(tme  eBikin^tfkiem^  SStT* 

(9.>  Bj  maimer  ef  th«A^  <M^ 

(9.)  Bf  flitiwtmieftlliti^  ft80« 

IV.  Beset  of  theft,  681. 

V.  Theftbate,  588. 
Theftbate,  see  Th^  sect  Theftbuta. 

THEKAtS. 

Tippling,  see  Alehouses.' 

*  act,  see  S^nriiuoue  Liquors. 

Ttalfirte  pam^  wee-lfiuiiesk 

Tokens,  584. 

TabnitiiiB'  ael^  see*  iVoncvfi^iffiMflf^  aeaii  BpuBupali   liw^ 

ruigfv,^  sect  Iirq^olar; 
TsAs^  see*  Migkwags;   h^  sect.  Tall  dnas.    SMm  ^ 

Toll-does. 
Trades  by  soldiers  and  sailors  within  burgh,  see  SoBSsfh  Mb 

Trades. 
Training  to  anns,  be.  see  Treason^  secCL  VximML'tma^ 

&e. 
TaANSACTiOK,  585. 

Transmisnonrfactionstoogigaiitsrwyii!^Matitafl^aig^^ 
Transportation,  see  Wrongous  Imfr%smmssnt 
TasAsoK,  586. 

I.  Treason,  586. 

II.  Misprision  of  treason,  5^ 

III.  Unlawful  training  to  arms,  lia  588l 

TlMes^  ififwiiig,  seeJPknMag;  te;  sect.  PraiasioDa  fer  raw- 
mn  injuiy,  &c.       „         .    ^  .      .      . 

Ttaipafli^  t^Gams^  &e  iMt.  Tre8paBa;^«J«m^«  <^^^ 
ProvtiHms  ftr  pwwrtiag  aad  pmAteyiiyay,  »C' 

Trial  of  offenders,  see  Arresty  &c.— C)mmiisM0N#>^  I^^i^"^ 
IVocefi. 

TuaNiPs,  &c  Stsalikg,  &c.  589- 

Turnpikes,  &c.  see  Highways.— Soldiers^  aeet  Tall4to>> 

Tutors,  see  Minors. — IdioiSy  &a 

Types,  see  SedUioih  sect  Letter  Fautttera. 

Unhwfiil  assembly,  see  Rioi,r~Setiiium. 
— —  weapons,  see  Breach  qfth^  Peaee^  )?«••• 
games,  see  Gaming.' — Vagadenda. 


UnskiUuIness  of  artificers^  Be^Ldeemmik 

1  of  professional  men,  see  Oaniais. 

Ustrar,  540. 


mt 

trtterin^  forged  i#xiti»g»crodii,  sue  FidttHaoii,  tetl;  Vatggrj. 

Vaoabonds,  541' 

Vaigraitta,  see  F!ag«Aemifir. 

Vegetables,  istealiog,  be  see  Tumipa^  &c. 

Verity*  Ofttb  o^  see  JProofl  sect.  Conftssion  of  ftccvue^ ;  8ec^ 

ObtH  (>f  reftteiiCfc-^**u^^Ubiw<,— — JRaHifT^^cy. 
View^  proof  upon,  see  Proof  9eft.  Ju^ge^s  private  knoiAed^ 
Viofeftt  profits,  see  Damages. — ^^jfrniZari^. 
theft,  see  Theft  sect;  Aggrviated 


Vitiation  of  writings^  see  FdUehood^  &a  sect.  ¥oirfgaj  aSimU 

ings. 
Vitriol,  or  Bulphurie  add  (as  it  is  property  caDed}  tfizowifif,  see 

Crime  tngenerety  sect.  Wrongfid  act  necessaqr. 
VoLUNTSBas,  545. 

Wager,  see  Gartihtg. 

Wag^  see  LddcOion. — Servartt.^-^omiinaium. 

VITaggons,  carts,  &c.  see  Ilighwai0.—l>amages. 

Want,  see  i%or.— CHw^  in  general. 

War,  prisoner  of^  see  Ptisoners  of  War. 

Warning,  see  Servant^  sect*  Temdnatien* — TacJc^  sect*  Tei% 

nihiatien. 
Warrandice,  see  Sak.^^Tack. 
Warrant  to  Arrest  Criminal^  see  Arreety  S^c.  WBCt  Arrest— « 

ProceeSf  sect.  Criminal 
-— — -  fo  search,  see  Search  Warrant 
— ^—  to  commit  crnninal  fbr  examination,  see  Arreet^  &c» 

sect*  Arrest* 
— — -  to  commit  for  trial,  see  Colitmitmentjbr  Trial. 
^i^— —  de  meditatione  fugse,  see  Mediiaiio  Fugae  WarranL 
,  borderi  see  Border  Warrant. 
-,  indorsing,  sec  Arrest^  sect.  .Crime  beywid  territefy.«"-« 


DiHrees. — Excise  and  Customs. 
Watering  lint  and  flax,  BeerLtnt,  Steeping. 
Weapons,  unlawful,  see  Breach  of  the  Peace^  Note. 
Weayers,  see  Manu/actures.'-^ljocatiofi. 
Weights  and  measures,  &c.  see  Falsehood^  &c.  sect  False 

Weights  and  Measures. 
Weirs,  see  Fishinffj  sect  Salmon. 
Wheds,  breadth  m,  see  Highwajfs,  &c.  sect.  Number  of  beasts 

of  draught    Broad  wheds. 
I     ,  width  of,  see  Stage  Coaches. 
Whipping,  see  Punishment. 
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yrhukyf  8e«  Spiniuout  Uqmri.^-^JiAmiiU9^ 
Whitfunday,  see  Serocmli  sect.  Obligation  to  enter.  Note ;  sect 
Obligation  to  cdntinua — Tack^  sect  LandlonTs  ohligatioD8» 
Note ;  sect  Tenant^s  obligations. 
Wife,  her  situation  as  to  curatory,  mat-Marriage^  sect  Has- 
band^s  powers. 

her  obligations,  see  Marriage^  sect  Obligations  by  wi& 

•,  ponishment  of,  see  Marriage^  sect  OUigitions  by  wife. 

'^^PumAment.^^rimc  in  general. 

'  pwi  _  _ 

the  family,  see  Marriage,  sect-  Piaepositura.— Prog^  sect 


-,  her  praepositura,  or  impEed  mandate  to  order  goods  fiir 


Oath  of  reference. 
',  her  admissibility  as  a  witness,  see  Proqfl 
Will,  execution  of,  see  Proqf,  sect.  Writing. 
Winter  herding,  see  Plantings  &c.  sect  Herding. 
Witchcraft,  see  Vagabonds. 
Witnesses  in  parole  proof,  see  Proof, — Process. 
■  to  Writings,  see  Proof,  sect  Writing. 

Wood,  see  PlanUng,  &c. — Mischirf,  MaUcums.^^Thefi, 
Woollen,  see  Manu/hdures. 
Worionen,  see  LoaUkm.'-^MaM^actures. — Servanis.^-^ombL 

nation.    For  compelling  workmen,  by  imprisomnent,  to  re- 

turn  to  thor  service,  see  Imprisonment. 
Worship,  disturbing,  see  Ptqfbmh/,  sect  DistuiUng  Public 

Worship. — Nonconformists. 
WaECKS)  646. 
Writ,  it^s  effect  as  evidence,  see  Proof. 

-,  production  of,  in  process  be&re  justices.  See  Process. 
-,  examining  havers  of,  on  commission,  see  Commission  to 

take  Proofs,  4c. 
Wrongous  iMPaisoNUEKT,  647. 

Yairs,  see  Fishing,  sect.  Salmon. 

Yards,  breaking,  see  Planting,  &c.  sect  Yards  and  Orchards. 
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ADDENDA. 


Bail,  549. 

Excise  and  customs^  550. 
I.  Excise,  550. 

1.  Forcible  offences,  for  higher  courts,  550. 

2.  Recovmng  penalties  beroxe  justices,  550. 

3.  Seizure  of  forfeited  goods,  558. 
(1.)  Making  of  seiisure,  55S. 

(S.)  Condemnation  of  Seizure,  554. 

4.  Complaints  against  officers  of  excise,  &c.  555. 
PooB,  556. 
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